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IV original intention was to publiſh only ſome few remark- 
able and leading caſes, which I had either argued, or attend- 
ed to particularly. But it having been ſuggeſted, that I 
ſhould extend my obſervation to a much greater number of cri- 
minal caſes, I was ſoon convinced it would be proper to do ſo. In 
this country but few trials have been printed; no treatiſe of merit has 
yet appeared on its criminal law; and it is irkſome to ſearch the record 
of the court of juſticiary, the only ſource from which a knowledge 
of this law can be derived: I was perſuaded, therefore, that ſuch a col- 
lection would contribute not a little to the advancement of juriſpru- 
dence, and be uſeful alſo to many gentlemen not bred to the law, 
who are called upon by the conſtitution to ſerve as jurymen. 


Beſides, I was apt to believe it would be acceptable to many, not 
prompted either by profeſſion or duty, to peruſe it. Combats and 
ſtruggles of all forts afford entertainment to mankind. Hence many 
amuſe themſelves with civil cafes when a multiplicity of hard words 


do not put theſe beyond their comprehenſion. If fo, criminal 


caſes, few of which are unintelligible” to any perſon of education, 


may juſtly claim a more general attention: for no ſum of money, no 
portion of land, can give Tie to a judicial conteſt, equally intereſt- 
ing with that in which the life or liberty of a man is at ſtake. 


In conſequence. of theſe conſiderations, I relinquiſhed my firſt 
ſcheme, and reſolved to adopt a number of criminal caſes. As 
the work grew, ſo did my deſire of rendering it complete. Hence 
this collection, inſtead of being miſcellaneous, as was at firſt intend- 
ed, 1s almoſt wholly occupied by caſes that are all of one claſs: it 


_ correſponds not, therefore, exactly with the title; a defect that may 


perhaps be ſupphed by another volume, if this one meet with a fa- 
vourable reception, From che ſame motive, I travelled through 
* i a 2 | two 


by | C 

two voluttiihous, though but partial abridgements of the record; the 
one from 1536 t6 1674, the other from 1694 to 197730, Theſe pro- 
duced the Introduction to this collection, and great part of the notes 


ſubjoined to it; but it was from the record or papers gi ven in to 
court, Tm all ny CER in 9 1 lte dene erte h tete. 11 
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1 dive ſeldom taken notice of any trial that has been printed, ex- 
cept when J could offer n relative to it PURSE: . not been 
publiſhed. . | * 


I have omitted too almoſt all the caſes of treaſon, far, this among 
other reaſons, that never (it is to be hoped) again, at leaſt not for a- 
ges, will there be any occaſion to conſult them. 


* 
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I have altogether neglected, or but flightly touched upon, ſeveral 
other titles, though there are a number of old caſes in the record 
belonging to each of them. This I did, becauſe theſe caſes have 
been rendered almoſt totally uſeleſs; ſome by dint of Britiſh ſtatutes, 
others by the imperceptible, but powerful influence, of a change 1 in 
opinions and manners. I have not, however, put a negative upon every 

caſe of mere curioſity ; but the collection chiefly conſiſts of great con- 
ſtitutional queſtions, or of trials for thoſe crimes, which, as they ſpring 
from the paſſions gr appetites of men, and are incompatible with 
the very being of ſociety, mult in every age be frequently « commit- 
ted and proſecuted. 


[ have in ſeveral caſes 2 the e at large; ſometimes be- 
#..344;1073Ch | > an. SCAR J n 


Tx 1% 114 Daina ac O. Joe 
* Save the argument in Ne gr. which is ſtated as in the abridgement laſt mentioned, 
with a little variation in the expreſſion. Each of theſe abridgements fills three volumes 
in folio. There is a copy of the fiſt in the Advocates library. It ſeems to be, at 
leaſt part of it, che work of Lord Royſtoun, who was one of the judges. There 
are many occaſional obſeryations in it, which thew the author was well acquainted 
with our criminal law and practice. The other is by a learned lawyer lately decea- 
ſed; but he makes no remarks. In my references to FROIS works, MS. Abt. ſtands 
for the firſt, Abridg. for the other. 1940614 64 3 
cauſe 


* 2 4 * * 4 v1 9 5 : 
PPP 


3 
* 
5 
2 
* 
5 
>>] 
7 
& 
75 
4 
93 
7 


: 1. 
Ca, 
of 


n 4659 * 


* cauſe they were of cher laſt impprtance, ſometimes becauſe I found 
it would be extremely difficult to abridge without injuring them, and, 
ſometimes, when not very prolix, to ſhew the different manner of 
writing at different periods. The papers of the preſent age will 
N ſuffer no diſgrace from a eompariſon with thoſe of the paſt; and it 

F gives me pleaſure to reflect, that though this work, from its nature, 
can confer: no reputation upon me, yet it may ſerve to prolong, 
if moteperpetuate, the fame of my contemporaries: for the moſt ela- 
borate arguments, thoſe even upon which attention has been wearied, 


I and genius exhauſted, if not embodied in ſuch a collection, muſt be 
; content with a fugitive duration and momentary praiſe. 
fo Toi T1. :J63 Ta ,Aff1+ ' 
= The notes of the opinions of the judges, on ſome of the later caſes, 
7 were either taken by myſelf, or by other lawyers. . They are all ve- 
4 ry imperfect, from our 1gnorance of ſhort-hand; and it would be 
ö injurious to ſuppoſe they were delivered from the bench as in- 
'# correctly and incoherently as here inſerted. It was an eaſy matter 


to have moulded them into a better form; but I thought it more eli- 
gible to exhibit them in their rude and rugged ſtate, as it in ſome 
meaſure proves their authenticity, than expoſe that to ſuſpicion, by 
giving them a poliſh, They will notwithſtanding, 1 imagine, be 
acceptable, as every intelligent reader muſt receive great ſatisfaction, 

even from a ſketch of the ground on which the court procceded in 
determining difficult or momentous caſes: '* 


« 4 ov 


As to the ſtyle of this work, it will, I hope, be thought ſufficient- 
ly perſpicuous, ſo far as I am anſwerable for it. Brilliancy, or 
even elegance of expreſſion, ought not to be expected in any part of 
it. An Engliſh counſel obſerved ſome years ago, That the Scotch 
* lawyers write all they ſpeak, and print all they write.” This was 
not only ſmartly but truly ſaid; and as writing much, and very 
faſt, muſt ſpoil the beſt hand that ever came from the ſchool to the 
office; ſo dictating volumes in a hurry, muſt ſpoil the beſt ſtyle that 
ever was brought from the college to the bar. 
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vi 1 TS & i 
I have explained when I could, and when it ſeemed neceſſary to 
do it, the. technical terms, an l words, 11 
be a multitude in a Hop * a" it * WE too, in 
Scotticiſms : of theſe it might nah — weeded, and pure Engliſh 
put in their place; but I was RIG the improvement would not re- 
pay the coſt requiſite to make it; Land befttzs, TRL it &obſt'not be 
accompliſhed, without giving to the whole an air of affeRatign.; 
which, in my apprehenſion, muſt be no aue diſad yantageaus) to a 
book, than it is to a character. 1: 20 »3Ms e do erawoq 211 HO 5 - 
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There are but a hundred caſes in this collection diſfin ingyiſhed 
with numbers; but in the arguments, in the Introduction, and in 
the Notes, many more will be met with. It contains, too, deve- 
ral papers of value, which it required particular opportunities and 


ſome pains, to procure. It is, however, after all, eRtretiely d defec- f 


tive ; but having found upon inquiry, that nothing in this way had 
been, or probably would be, undertaken by any other perſon, I 
thought it expedient to publiſh this work, ſuch as it is, becauſe al- 
moſt every trial makes it evident, that ſomething of this kind is 


very much wanted. 910 bus inc bb 


- 
* 
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There is but little in this bulky volume that can, Wan ſpeak- 
inp, be called mine. I have propoſed. but few alterations on our cri- 


minal | law or fo 3 A e to give an opinion but upon 
two onthree-frjking. cahα Contenting myſelf, as to the reſt, with 
ſtating them-impartially bi c pretend, therefore, to no other me- 


0 chan that of having tak& Witt nerte trouble to "Iifereaſe'the” pu- 
lic fork gl valya 2 ca iow Todee 1865 * 7 hat, I am pretty confident, this 


work, th bough ancomplete, will 4 ſome meaſure do: For that, I 
chearfully ſubmitted to bee tranſcribe?! of jodgements frequently 
uhjuſt, che abAdpertF) »oftetr-abſufd; and the ow: h1 25 
PI of f 460fHs 5 And BEchtfent * 10 U-——,2%Z , iqballie Now 155; 


winugmi dit mit id vo 19bigm 1 batu328 ao; » 


7 Edinburgh, May 14. 1774. 
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[At the end of the volume, there are Additions and Notes on the Caſes marked 
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1. "Gat 'of Major Weir and his alter — * as Zads, inceſt, ad lte | 
1 7" Grnication and ſorcery, bainytoty Ds „ot 7 5 1 
2. The King againſt Learmonth.Acceſſion to murder. Jury FIR times 
reincloſed, and ordered to amend their verdict, ||; 1+ (711i 55 


3. The King againſt K in YRS to Witt cg: Ihe 
eh The King againſt the Earl of Argyle *. 


5. The King againſt the deceaſed Duke of Buecleu 2 58 el bete a DE chil 4d 


dren, &c.——Treafon, . 255 [{AOINM NO, U 
6. The King againſt Dr Gilbert Bur net. Treaſon, Tat (LCL (7 "* 7 
7. Little PPTP 175. 


8. Fletcher againſt Gilleſpie, &c. Officer who has a warrant to ap chen! 
a perſon 9 of murder, may kill 1 with ä if he re- 
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9. Lord 
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No g Pag. 
9. Lord Rollo againſt Edmonſtone of weten. —Acceion to murder pu- þ 
niſhed with baniſhment for life, //}) » 7 
10. The King againſt Cuming. Murder.— Special verdict — Capital ſen- 
tence, - - - 11 
11. The King againſt Aikenhead “. Blaſphemy earn, N - 12 
By miſtake he is called Aiken. | 4 
12. Davidſon againſt Douglas, Kc. — Rape. — Special verdift. 2 blood pu- 
niſhment, — ., — - "v3 
73 Gordon againſt * — 1 verdict. mn ſen- 
tence, = I — ä - * 15 
14. The King againſt Murdoch and Done a ——Adultery—Arbcrary pu- 
| - niſhmert, - — — 16 
15. Douglas againſt Carmichael “. 8 8 16 
16. The Queen againſt Anderſon and Weir. Commutation of puniſhment by 
| the privy- council. Perſon who returned after baniſhment hanged 
without a jury, X = - 6 17 
17. The Queen againſt Dryſdale and Tannahill “ ——Inceſt ape puniſhed | 
f on a complete proof, —Arbitrarfly on a defective proof, — 186 
18. The Queen againſt Biſſet and Currier. Arbitrary puniſhment on a /emi- 
plena prebatis of murder, - — 2 19 
19. The Bank of Scotland againſt Pringle *- Embezzlement of money in 
breach of truſt arbitrarily puaiſhed, © | =. 2 0 19 
20. The Queen againſt the Maſter of Burleigh. Murder —Speclal verdiCt, — 
Judgement of death upon it, though it contained an abſurd 1 
cation, - - — as 21 
21, The Queen againſt Maclean.— - Verbal injury, and an aſſault in order to 
take a. ſoldier's gun from him, ſufficjent to reſtrict an indictment a. 
gainſt him for murder to an arbitrary puniſhment, — 24 
22. Hay againſt Hay * Can juſtices of peace try ſubornation — TE affes, 
and without a jury ? - - a 31 
2 23 The Queen againſt Burnet and Loudog,—Honiicide committed ber plures in 
rixa without weapons, not capital. a 33 
24. Dalrymple againſt Grant. — May a lawyer, who was, XL King's Advocate, 
| _ conſulted by a party, accept of employment on the other fide upon his 
| being diſplaced ? — ee eee 
25 The Queen againſt Graham. Caſual homicide ro days elapſed be- 
fore trial finiſhed, - - - 54 
26. The procurator | for the church acainſt the 88 of Elgin ——Judge- 
ment of the court of Juſticiary reverſed by the Houſe 4 
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The Queen againſt rag order Special verdict e pu- 


niſhment, - 


28. The Queen againſt Maciab. 2 1356 00m verde 1 pu- 


niſhment, ! - — — — 


29. The King againſt Baillies F ——Cominigratibn by the privy-council of a ſen- 


tence of death into baniſhment,—Libel for returning from tranſporta- 
tion, in breach of the condition ir the privy-councils ſentence, ſent to 
a jury.—Forgery competent before the juſticiary in the firſt inſtance ; 
but remitted to the feffion, becauſe the mean of proof indirect, 


30. Key againſt Macneil.——Remiſrion.— Aſſythment, — 4 
31. The King, -&c. againſt Robertſon and others. Judgement of the court of 
juſticiary appealed from by the crown-lawyers, - - 
32. The King againſt Beaver. Beating a miniſter of the goſpel, - 
33- The King againſt Macgregor *. Eſcape from priſon by ſtealth: puniſhable, 
34. The King againſt Muſchet “. Murder, - 
35. The King againſt Troublecock. Murder.—Special relevancy een 
verdict.— Capital ſentence, - — * 


The King againſt Foulden. 


The King and Carruthers againſt Colonel Charteris . Rape. Huſband 
may proſecute the raviſher of his wife, though the Advocate withdraw 
his concurrence.—Special verdict. Damages and expences awarded, 


37. The King againſt Margaret Dickſon. ——Child-murder.—Revealing preg- 
| nancy relevant to reſtrict to an N . after 
being hanged, 0 
38. The King againſt Ney ſano. nend pech verde —Arbitrary pu- 
| niſhment, - - - a. 
39. The King againſt Mrs Macleod. *—Forgery, — - 
40. Macminn againft the procurator-fiſcal of Kirkcudbright ++.—Sentence by a 


ſheriff, proceeding on the verdict of a jury, reverſed, - 
Rape. Not a good defence, That the woman 


Pag. 


55 


75 


did not complain immediately. — Offer to prove, that ſhe was ſtill a vir- 


gin, diſregarded. Special verdict.—Arbitrary puniſhment, - 


The King againſt Chriſtie.— Slaughter with a ſtone in a ſcuffle not capital, 
The King againſt Macadam and Long “. 


Homicide committed in execu- 
tion of duty juſtifiable, though the ſlayer was in no danger of his. life. 
—Sentence of the admiralty, —_— — on the verdict of a 


jury, reverſed, . — - 

44. The King againſt Caldwall.—— Madneſs wied without a jury, 5 
45. The King againſt Thomſon. Murder.—Madneſs, 1 
+ The Note on this Caſe is in p. 774 it The Note on this Caſe is in p. 756. 
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80 
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relevant to reſtrict the libel to an eee ee Jury at- 
quit the priſoneer,r 
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Remarkable Caſes, which are either not ſtated at all, or 
but ſhortly, in this chest, becauſe the trials are 
n e 3 


Caſe of Captain Green, and others, tried for murder and piracy 
before the court of Admiralty i in 170. 

Caſe of Carnegie of Finhaven, tried for murder before the Juſti- 
ciary in 1728. 

Caſe of Captain Porteous, tried for murder batte the * 
in 1736. 

Caſe of. Archibald Stewart, tried before che -Juſticiary in 1746, 
for neglect of duty in 1745, when Lord Provoſt of Edinburgh. 

Caſe of James Stewart, tried for murder before the circuit at In- 
verary in 1752. 

Caſe of Macdonald of Bariſdale, an attainted perſon, in 1754. 

Caſe of Lieutenant Patrick Ogilvie and Katharine Nairne, tried 
for inceſt and murder before the court of juſticiary in 1765. 

Caſe of Helen Watt and William Keith, tried for murder before 
the circuit at Aberdeen in 1766 “. 


Caſe of Mungo Campbell, tried for murder before the court of 
Juſticiary 3 in 1770. s 


This collection takes notice of very few caſes that are ſtated in 


any printed law-book, or in the information for Finhaven, and 
other remarkable papers. 


* An argument is prefixed to this trial on the nature of circumſtantial evidence, 


There is an anſwer to it, which deſerves to be read, 
in the magazine called The Scots Magazine, 1767, p. 479. 


and ſome other particulars. 
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. Introd. p. Xxxiii. JI. 2. of the note, for relevany, x. relevancy, 
rem, Cale, p. 5. 1. 4. from the bottom, far her r. his 
F. 12.4. 4. her Riken . Akenbes ese 
P. vy. Liult. f the ſummary, delete a 
P, 152. J. 4. from the top, for * he obtained a pardon,” mate, 1. * he 
od * obtained ermiſſion to N to this country for a e time; 
os. + upon expiry of which, having | been ordered. away, ' he woe to 
France, and there died“ 1 ne 
ms: in the note, for See the caſe of Black, Ge. r. See p. 8. > 
41% J. 10. from the bottom, for Chriſtiana r. Chriſtianus | 
| 0 1.14. from the' top. for a man r. as a man 
F, 62 23. . 10. from the top, for publiſhable; . ee J 
P. 725. l 4- from the bottom, for he r. ſhe = 
0 731. 1. 4. fromthe bottom, for Aiken x. Aikenhead _ 
P."746: 1. 17. for interrogat r. imelhigat - by be 
v. 7 5 5. J. 6. for TOs r. virgins 
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Ne 15. Caſe of Robert Curmicha2l febantmigftth,”'d. 1. Hy. after Galt, 
add,. The proſecutor, Januar F. f male 4 further explana- 
tion, or declaration. To which che panneh at firſt objected, That 
it was in effect a new libelʒ but afterwards he judicially agreed, 
chat the relevancy ſhould be determined, d N 
CC r 
pannel, having been ſchoolma to the Put” Wis” obliged to 
treat him with affection, and to have &&aRd chftäpline *owards 
him, when neceſſary, with dite moderation; likeas, which; is: Ab- 
ledged informativ?, the panntl v hapticularlꝝ : advertiſed, fan that 
effect; yet, nevertheleſs, in _hisapaccguntable malice and ed 

SIS 87 


01 — 4 


R a 880 1 
with that extreme ſeverity, and three times, ex mcontinenti, that by 


ſevere laſhing, not only 611 His ps, But alſd tr his back; and 


beating him on che hedd and back With ethe ſmaft of a Whip, bis 
head ſwelled, and blae [livickh tharks were found on his head And 
back; that he had dragged the deceaſed ; Who, after crying God's 
mercy ! expired ; at leaſt, ſo ſoon as he was let go by the pannel, 
and had ſtaggered weakly to his ſeat, he never ſpoke more; but, 
through the cruel tyranny of the pannel, breathed out his laſt, and 
was carried dying, if not dead, out of the ſchool, The court 
found the indictment, as declared, relevant to infer the pains of 
death; and found any of the. qualifications libelled, death imme- 
diately following, relevant ſeparatim to infer an arbitrary puniſhment. 
The jury found it proven, That the pannel hath tranſgreſſed 
the admonitions of neceſſary and moderate diſcipline, given him by 
William Douglas of Dornock, father to the deceaſed John Douglas 
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ſcholar at Moffat; as alſo found it proven, That the pannel did, three 
times, ex mean! ments, ſeveroly and cyyelly;laſh and whip the defunct 
upon the back and hips, and in rage and fury did drag him from his 
deſk, and beat him with his hand upon head and back with heavy 
and fore ſtrokes, and after h was out of his hands he immediately 
died; and found it likewiſe proven, That after the defunct's death, 
the ſide of his head was ſwelled, and blae marks ſeen thereupon, 
with ſeveral marks of ſtripes from the ſmall of his back to his 


No 18. Cafe of Bifſet and Currier, 2. 19. J. 6. after wife, read as 

Jollows, —+— The jury found. the libel proved by one witneſs agaigt 
William Biſſet nemine contradicente; and, with a cumulative pro 
tion, found, That the powder found in the defunct's ſtomach Was 
the occaſion of her death, Likewiſe found the libel e in 
Tomes Currier ** bas own judicial ebw 
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; {I 1. Of the record. 
12 ee gore is in poſſeſſon of the dot uncle 
cri of this country now extant, It commences 

;yrth November 1493, and ends 3d Auguſt 1504. It contains 
little more than a ort account of the ſentences pronounced by 
the circuit- court at places cm parte aufirali aque dt Forth 
ſetting forth neither the indictments, the evidence, or the verdicts, 
but merely, that ſuch and ſuch perſons were convict. and fa/p. or de- 
collat. that is, hanged or beheaded. 

The moſt ancient record of the court of roficiary commences 12th 
July 1536. From 1589, the record is generally in the Scotch lan- 
guage; before that, generally in Latin. Several parts of the old re- 
cord are blotted out; and the margin bears, De mandato S. D. N. 
Regis, et ſui Ther e per precept eor. manib, ſub- 
«6 ſcript.” * 

The depoſitions of the Dis are for the firſt time recorded 
14th February 1615; but they are not ſigned either by the witneſſes 
or judges. 


The depoſitions continued to 5 taken down in writing in all ca- 


* 5th November 1600. In the caſe of Francis Tenant, tried for writing two ſedi- 
tious letters under a feigned name, the letters were produced againſt him. But it is 


marked on the margin of the record, that the Advocate took them up, and would + 
not have them inſerted in the proceſs, MS. Abt. i. 205 
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ſes till 1748; when, '8 255 Geo, Il. recording the evidence was: 


diſpenſed with; excepting in capita] caſes, 
What is” called the Record, © or Books of Adj ournal © 30 really no 


more than à Fai copy, not being 4 OE; by the ſubſcription. 


of any perſon. ' The bock in which the depoſitions, confeſſions, ſen- 
tences, c. are takeff down, and * "uy the witneſſes, parties, 


and Juges, is called the 'Scrol1-bobk FT. 


Til rec, the year Was computed from the 1ſt March; but an 
act of guter „ach Decetuer 1 600, ordered it to be computed from. 


alt Janwtary g. ni ado[ 1M to Sun c. 


10 en. 9 1 150. ba Oo! T'1111 
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an dil ade Lane Becca, dir alte en inn.. 


now. The court gave judgement upon dilatory defences when 
d if clear that the. libel was irrelevant, they diſmiſſed it; 


ao 1TT6 Im 5r 10 35510 


2 Proof, on nemitted the pannel to the know- 
ledge of an aſſize, and ſent the whole caſe to them, being of opi- 


nion, t that i ws the pr roper province of the Jury to Sorin, we 
on conſideration of the whole circumſtances . 
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_ .\*: Adjornare, adjurpare,. diem dicere alicui, citare, in jus RP IRE: ForeniGs, 
Gallice/adjourner, Angli ꝓro comperendinare, vadari, in ulteriorem diem nde u- 
ſurpant, Gallice remettre à un autre jour. Du C ange. KY 55 
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rn Thuy in the caſe of Maxwell of Gaibron for engindis, 210 3 ** 5. ſeveral 3 
fences in Jurg having, beep; pffexed. fax the ade e the juſtice * repelled them loco 


« ques, reſerving the pannel 's information on there co to, the aflize,” MS. Alſt. 1. 219. in | 


finer; And ãn che caſe, of John Stewart for murder, 24th December 1609, it having 


been pleaded for the pannel, That the libel was not relevant, becauſe it acknowled- 
ged, that the-deceafed had lived ſeventeen months after receiving the wounds libelled, 


the juſtice * refers che whole matter to he allize.”" Ibid. p. 281,—In the fimilar 
| caſe 


1 HE powers of the jury were as extenſive anciently as they : are 
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52 CRIMINAL CASES. xix 
Accordingly the moſt : ancient ſtyle of verdicts was, Guilty, or 

Not guilty. Theſe 8 were not the very words ; 31 but e 


a id) 


equally 125 were uled. If the Jury rhought wt the priſoner guil- 


ty, they und him Hit, (foul a), ulpable,. and convict. If inno- 


cent, they found him clenſit, or agquit.. This, ſtyle continued, with a 
little variation in the ſpelling, down, to. the. Uſurpation, when the 
words, Clean, and Guilty, v were adopted, Soon after the ſtyle came to 
be Guilty, 0 Not guilty; 3. and this continu ed, till towards the cloſe 
of Charles Us reign. In the caſe of Mr John Mitchell, tried for 
aſſaſſination, 1oth January 1674, the jury found certain parts of the 
libel proved, conform to the Lords interlocutor. And in the caſe of Ar- 
thur, for treaſon, gth January 1682, the jury found the libel pro- 
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ak Carriſden, roth January 1616, „ «ka a FIR 2 MPs pals to the 
„knowledge of an aſñze, and thein't6*thk&copnitivh thereintifÞ ied Bd güte, 4 
for the further reſolution of their,.conſelences?) Aid. piay6,<Ib'thecaſciot John 
Meldrum, indifted for burning the tower, of Fxenfrapghto, 29 Auguſt 1633, it, Was 
argued by the counſel for the priſoner, « That the libel was not felevant, the fame 
« being founded on preſumptions otity . Anſwered by tlie Advocate,” c Whether 
** theſe be ſufficient, or not, it lies before the jury, and not to be conſidered by the 
« judge; and if the judge ſhall think fit to take them into his conſideration, the pre- 
«© ſumptions libelled are of that nature, that, if taken jointly, they are vehgmButtfi- 
% ma.” Replied for the pannel, “The ſame is only pertinent to the judge; + becauſe 
* the quality and import of the preſumptions concerns the relevancy of che aittay; 
* which the judge muſt determine, and ought not to be lefr 12 the Jurys * The 
&« juſtices and aſſeſſors having ſeen and conſidered the libel, „ with ihe defences, &c. 
« find the dittay poſitively ſer down anent the fact and burning libelled relevant, and 
i remits the ſame to the knowledge of an aſſize; and as concerniiig the evidenee, pre- 
© ſumptions, and arguments, ſet down in the ſaid dittay, remits the ſame to be con- 
e ſidered by the ſaid aſſize, as only proper to them. IbId. P. 253. 254. Thi fame 
objection was moved in the caſe of Margaret Hartſide, May i 6687 Abd overruled. 
But in proceſs of time the court took upon them to declare,” by theif mterlocutor, 
Wat circumſtances ed if proved, afford ſufffeient Yrountt6 cone or ene 
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» lied; kong: in bis MS. notes on Mackenzic's Criminals, 5. p. 5.23 ot” 
him thus. 6 Verdict is either general or ſpecial. This laſt» is when, they ſet, 


G4 „ forth 
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By this time the opimich Which had been broached long before, 
that the jury were judges of the fact only, had gained ground; and 
an alteration in the manner of drawing indictments, which took 
place'foon after the Reſtofarion, contributed not a little to ſmooth. 
the way for its progreſs. ' © 

* N Itbels or indictments were een in very general 
terms. While this practice continued, there could not well be a ſpe- 
cial 7” Oar upon the relevancy; and the jury were apt to be 


confounded by direumſtanees coming out upon the evidence, as to 


the import of which no light had been given them, either by direc- 
tions from the judge, or by the pleadings of the lawyers. In Au- 
guſt 1662, Marion Lawſon was brought to trial for child- murder, 
UP on a general indictment. It was found relevant, and remitted to 
4 ju i J. They brought in a'verdia; by which they / fand the pan- 


* lf Marion Lawſon to be cleaned, and not guilty of the murder of 


© tlie libelled child, in manner mentioned in the dittay, in reſpect 
* of no . but, in reſpect of the preſumptions, remit the 


JOU 4260 Y N „* 
nfl gh Juſtices conſideration. Upon this, the court con- 


dering, : 4s 2 Fabel, upon the 1ſt day of Auguſt inſtant, ſhe was 


i "eanſed be an 15 7e of the murder of her owne chyld; yett the 


1 80 be their verdict, removed her to the juſtices confideration, 
4 0 118 . of of the p E therefore the ſaid juſtice-depute” 


er to through the high-ſtreet of Edinburgh, 


8. 3 from the counties of Mid-Lothian and Lanerk, 
where ſhe had neben | 

810 ng at Tob1Um £13 to 10 

"7 Hens The ard! is, . they either find, that 
ac the pannel is guilty; or not; which is the ſtyle of Engliſh verdicts. With us for- 
\ 66 merly was, Find the pannel fylit, culpable, and convict; or, that he is clean and 
© acquit. But 4inew nvay was introduced in the end King Charles II. viz. That the 
„ libel-is/ proven or not proven. The firſt of which I find is gth January 1682, 
in che caſe of Arthur of Bunahill,. and Ure of Shirgartoun, for treaſon, in being 
*:in. the xebgllion, at Bothwelb bridge. In p. 248. he ſays, © I think the ancient 
« ſtyle is much the beſt. He is miſtaken in thinking the firſt verdict, finding pro- 
|= was in 1682, 
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Tradition ſays, the jury thought this woman guilty, though they 
did not chuſe to find her ſo: And indeed chat ſuch Was their opi- 


nion is pretty plain from their verdiccſ e. 
Ihis put the Advocate, upon drawing indictments more ſpecially. 


In the cafe of Margaret Taylor, brought to trial for child-murder 
and adultery 24th June. 1603, the libel et; forth all the circumſtan- 
ces; and the interlocutor Was, The guſtice-depute ſuſtains the dit- 
tay as it is libelled, as to the qualifications therein, relevant.” 

After this interlocutor there was no danger the jury would be 
ſtaggered, as in the former caſe; becauſe all the circumſtances that 
could come out upon proof having been particulariſed in the libel, 


and the libel, as qualified, haying been found relevant by the court, 
che jury had the interlocutor to guide them *.1 Accordingly they 


found the pannel Margaret Taylor guilty, of the crime 11 adultery, 


and alſo of art and part of the murder mentioned i in the dittay.“ 


Such was the origin of ſpecial libels; and they gave; riſe 10 ſpecial 
releyancies, and to verdicts dende proyed or not FN 8 
General verdicts, however, for the & moſt part found | guil fy « or not 


JIITINUT Off 


: e till the beginning of this —— Fro om 1704, the ſtyle was 


always Proven or Not proven, till 1728. In chat Fear, Mr Carnegie 
of Finhaven was brought to. trial for the murder of the Farl of 


1 


Strathmore. The court found, * That the > pannel, at the' time and 


place libelled, having, by, premed ditatjon and for cough felony, 


* Klier f2s the libel againſt Margaret Taylor, the abridger eds follow 
ing remark. © Obſerve here a fure way taken i prevent! foruples! that might ariſe 
c before an aſſiae for want of a poſitive probation of the murder. The purſuer libels 
« all the preſumptions, and the extrajudical oonfeſion, whereupon he foundsz. which 
« did put the Juftices to give their interlocutor upon the relevancy, of that probation, 

as it was circumſtantiate: and the juſtice-depute having found it ſo, the aflize hid 
nothing ado but to conſider, whether theſe circumſtances and preſumptions were 
« proven.” MS. Abt. ii. p. 93.— And in the caſe of Beſſy Brymer for child murder, 
17th July 1693, after ſtating the libcly which was likawife very ſpecial, he Obſerves, 
44 Tbis i is the form of fuck libels; and the Bke was found relev We See 
« Taylor, 24th june 1663. gee my obſerve thereupon.”  Ybid.: P. 96. 
„„ with 
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* witha ſword, or other mortal weapon, wounded the deceaſed 


Charles Earl of Strathmore; of which wound he the ſaid Earl ſoon 


** thereafter died, or that he the pannel was art and part thereof, 
cc 


* relevant to infer the pains of law ; but allowed, and hereby allow, 
* the pannel to prove all facts and cirenmftances for taking off the ag- 
gravating circumſtances of forethought and premeditation : As 

alſo fand, and hereby find, That he the ſaid pannel, time and 
place foreſaid, having, with a ſword, or other mortal weapon, 
« ,younded; the {aid deceaſed Earl, of which wound his Lordſhip 
+ ſoon died, or that he the pannel was art and part thereof, /epara-' 
tim relevant to infer the pains of law: And repelled, and hereby re-- 
pel, the defences proponed for the pannel ; and remitted, and 


cc 


cc 


cc 


hereby remit him, and the indictment, as found relevant, to the 
knowledge of an aſſize. But the jury, by a _— of Nn 
found him Not guilty. | n bns * 
From what has; been ſaid, it appears, chat! in this caſe the jury „ did 


nat aſſume à new power, as is generally believed, but only reſumed 


a power that had anciently. belonged to OY the exerciſe of which 
had been diſcontinued. for . time. 10 


tat DA (1916 a 
rds 3 3: en i an the relevancy, 5 
Libel, or a defence; is. ſuidi to be relevant, when che facts up- 
on which it founds are ſufficient to infer. the concluſion *. 

It as a rule anciently, that no defence could be admitted which 
was contrary to the libel. This, however, was ſoon' ſoftened,” and 
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ſuch defences, received mmm to the effentials' or "prin" 
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* $M n bathed, walidi, we Merl ll gent iv. PP ann. 1481, 
pro conventu B. Mariz de Bono: Nuncio. Rotomag. ex archivo ejuſdem Cznobii, on 
quia idem officialis quaſdam poſitiones et articulas admiſſibiles et relevnntes, pro par- 
te priores et conventus prædictorum admittere recuſavit, illoſque per ſuam interlo- 
cutoriam rejecit, &c. Du Cange.— This term was probably firſt applied to the defence 
Probatum non relevat, as the primary ſignification of relevare is levare, ſolari. Sce 
Du Cange. | 
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F 4. CRIMINAL CASES. iii 


_ eipal part of the libel: c. g. Self- defence was ſuſtained againſt a li- 
bel for murder; becauſe it does not contradict the principal alledge- 
ance in the libel, viz. the killing: but the defence of alibi has 
been ſeveral times repelled. - The rule was very unjuſt and impro- 
per; for this one of many reaſons, that it made it an eafy matter to 
draw a libel ſo as to exclude every defence *. 

The practice of the court is, and for many years has been, not to 
find a ſpecial relevancy as to the libel and defences, but to pronounce 
a general interlocutor, finding the libel relevant; and allowing the 
pannel a proof of all facts and circumſtances rt tend to exculpate 
or alleviate, &c. | | 55 

This practice crept in by degrees. In the caſe of Henderſons, 
brought to trial for oppreſſion 14th January 1723, a ſpecial relevan- 
cy was found, and a defence was ſuſtained as ſufficient for eliding it: 
and for alleviating the above relevancy, allow the pannels to prove, 
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a „c. and repel the haill other defences f.“ In the caſe of Tho- 
fi mas Sinclair, indicted, 7th December 1724, for inſulting à judge, 
1 the court found his having inſulted, or threatened, relevant to infer 


an arbitrary puniſhment; but for alleviating the fame, allowed 
the pannel to prove, that the injurious. threatening and inſults 
e Hbelled, followed immediately upon the complainer's accuſing 
„ the pannel of telling lying ſtories ; and repelled,” &c. 

In the caſe of Honeyman of Græmeſay, who was "indicted, ' 2 
November 1726, for being art and part of the murder of Captain 
Moodie, perpetrated by Sir James Stewart of Burray's brother, 
and ſervants, in October 1725, and for ſupine negligente as a 
judge, in not cauſing apprehend the murderers, che cbürt found the 
firſt charge relevant t to nor the pains of death, 218 ſecond an arbi- 
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* See Mackenzie's Criminals, tit. Exculpation, and Erſkine's late Inſiiture, p. 712. 
This rule was alſo followed long in civil caſes; but in theſe it was much earlier got 0- 


ver, and a 1 before . of all facts and circumſtances allowed. 5 wes 
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＋ This i is. the Fr "ALIA I bave met with, in which alleviation 1 is mentioned. 
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trary puniſhment; and allowed the pannel to prove any er for 
d exculpating himſelf of either of the crimes libelled.” | 

In other cafes, however, afterwards, the old way was 2 fol- 
lowed. 

In Finhaven's caſe above ſtated, 15th July 1728, he was allowed 
to prove all fatts and circumflances ; but only to a certain effect; 
which would not Have availed him much, had the jury left the cauſe 
to the court. 

In the caſe of Hamilton of Newton, tried for a battery, 18th No- 
vember ſame year, a relevancy was found; “ but for extenuating the 
* ſaid crimes, allow the N to prove previous provocation; and 
„ repel,” &c. | 

In the caſe of Walter and George Boſwalls, indicted, 17th De- 
cember 1728, for invading and beating John Ferguſon, the court 
found the beating and bruiſing, or their being art and part thereof, 


relevant; and allowed to both parties to prove all circumſtances, ei⸗ ; 


© ther for aggravating or alleviating the beating libelled; and re- 
<< pelled the haill other defences.” 

In ſome caſes after this, the old method was again followed, 

In the caſe of William Deans, for coining falſe money, 26th Sep- 
tember 1729, the court found a ſpecial relevancy, * and repelled the 
4 haill defences proponed for the pannel ; but allowed him to ad- 
„ duce what proof he can for eliding any of the circumſtances that 
© may be brought in evidence againſt him.” 

In the next caſe, of three gentlemen of the name of Macintoſh for 
murder, 24th November 1729, the court found, That they, or either 
of them, having murdered the deceaſed, or they, or any of them, 
having been art and part of the murder, relevant to infer the pains 
of law; but allow the pannels to prove all facts and circumſtances 
« they can, for eliding the force of any part of the evidence that ſhall 
« he adduced againſt them, for inferring their guilt, or their being 
art and part of the ſaid crime.“ 

In ſome ſubſequent caſes, ſo great a latitude was ; Not given. In 
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$3. C RIM IN X EY TAS ES. xxy 
eee Porteous was allowed to adduce what evidence he 


could with reſpect to his behaviour at the time the foreſaid | crimes 
„ areilibelled to have been committed, for taking off the circumſtan- 


< ces which ſhould be brought for inferring his being guilty *.” 


SIN? (3 400i 4 $4 674 In 

Y ; os 2450 54 ar 
He complained, That this interlocutor circumſcribed his proof too much; and 

alledged, he ought to have been allowed a proof * of all circumſtances, he judged . 

“% material for his defence.” | 

11 WAS anſwered, , A proof at large cannot be allowed, conſiſtent with the 
t frules eſtabliſhed, in favour of the perſon who ſtands his trial. To check the wit- 
© nefles, and for the more thorough information of the jury, and to prevent, as 

* much as poſlible, the jury from returning verdicts contrary to cvidence, all the. de- 


> poſitions or examinations are entered upon record, ſigned by the witneſſes, and 


<< one of the judges. Counſel is allowed to plead for the defendant ; z "hich neceſſa- 
«*rily take up ſo much time, chat if the defendant was left (at liberty to prove what 
* he pleaſed; human nature could not ſtand under the fatigue of à trial; and break- 
«-ing off. in the middle, and taking it by parts, is both contrary to law, and ex- 
os tremely dangerous. M6 07 2f ALL FBELYSH& - 1K IB VSt 1 151 
« 2dly, The defendant is at liberty to offer what he pleaſes in his (defence to che 
& court; and if he make it appear by his counſel, that it * material for him, the 
c court allows a proof. In the trial, the counſel for Captain Porteous infiſted upon 
« circumſtances previous, circumſtances ſubſequent, and his behaviour during the 
e execution of Walſon. The. circumſtances previous, were the orders ſaid to be gi- 


ven by the magiſtrates the, day before: the cxccutiqn . No che orders could be po 


cc pther, than to fire if i it was negeſſary; and that he could have done without orders. 
f they had ordered him to fire without neceſſity, ſuch ne unlawful order 
% could not defend him. | 


„If the magiſtrates had upon the [ai given orders, his caſe was more favourable ; 


\ wherefore the; court could not ſuſtain theſe . as à defence, or ragul wh ">" 
© mit a progf; of them. 
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But, in the next place, every circumſtance inſiſted upon by the defendant, in re- 
lation to theſe orders, are fairly admitted by his Majety Advocatè in his informa- 


tion; and this admiſſion is accepted of in the information for the pannel : ſo that 
had this circumſtance been material, he Had alhtlie ud yaatage he could hope from 
a a,proof z chqugh j in truth i i was altogether i immater ial, a | 

As to all that happened in the Graſs-mar ket, hc had a proof MOT bid. 
lt has indeed been objected; That here he was limited to evidence with rel; pet to 
his behaviour. But as behaviaruy is à relative word, it neceſwily. let kim into a 
a proof of the behaviour of every perſon there preſent : and this is apparent from 
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In the caſe of Maclauchlan, tried in 1737, the court allowed him 

to adduce what evidence he could,” &c. In the additional informa- 
tion for Maclauchlan, it is ſaid, That happily, by our practice 
„now, pannels are allowed to prove at large all facts and circum- 
« ſtances that can exculpate them, or alleviate their guilt.” 

March 3. 1740, In the mutual proſecutions between the Earl of 
Morton and Sir James Stewart of Burray, for a riot, which were 
conjoined, the court allowed the pannels ** to prove the ſeveral fats 
&© ond circumſtances alledged for them in their defence.” And in the 
caſe of Davies for murder, 14th March 1740, the court found the 
_ relevant; but allowed the pannel to prove all facts and cir- 

**. cumflances alled god by him in his defence; and Kea all obj ec 
tions to the libel. | 

In the caſe of Samuel, tried 12th July 1742, at the "OE of a 
private proſecutor, as well as of the Advocate, for violating the ſe- 
pulchres of the dead, and raiſing and ſtealing a dead body, the court 
found, ** That John Samuel, pannel, his being guilty of the crime 


&« ;belled, or art and part thereof, relevant to infer an arbitrary pu- 


« niſhment, n. and enden; ; and allow the pannel to FO 


«> :: tha ie kay and it is the word the pannel's lawyers choſe in ſetting forth his 
defence, as is apparent from the 19th page of their information in the firſt paragraph. 

« As to circumſtances ſubſequent, one only was inſiſted on; namely, That his gun 
« appeared not to have been fired. It was in felf immaterial. For, Imo, it did not 
« exculpate from giving orders to fire; 2do, he might have fired the gun of one of 
<« the ſoldiers under his command; grio, to make it an ingredient of any force, he 


« behoved to offer a proof, that the gun inſpected after the affair was over, was, 


« during the whole time of the execution, and until it was inſpected, in his hands; 


& which was not offered to be proven. 

But, in the Laff place, even this circumſtance was allowed to be laid before the ju- 
ry; for upon the requeſt of the pannel's counſel, the magiſtrates preſent did; in 
ic open court, declare the gun produced to them by Captain Porteous, when, after 
« the misfortune, they were ; povevading 4 to take: a 1 appeared to be 
4. clean.“ 


This is taken from an e paper a: in the lee of a nee 
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* all fafts and circumflances which may tend to — and exculpate; 
% and repelled the haill objections, &c. 

In the cafe of two gentlemen of the name of Sink tried 27th 
February 1744, for a riot, the court found the libel relevant to 
infer an arbitrary puniſhment, damages, and expences ; but allowed 
the pannels to prove all facts and circumſtances for alleviating or excul- 
pating, and remitted the pannels and libel, as found relevant, to the know- 
ledge of an affize.” This has been the ſtyle almoſt ever ſince “. 


$4. Of j Jurors. 


Neiently the jury conſiſted, ſometimes of nineteen 7. Gia 
A of eleven, t, and very often of thirteen ||. “n.. 


They were brought ex vicineto, i. e. from the idghbourkood of 
the place where the pannels dwelt, however diſtant *. In one caſe, 


vue „ D891) 3.33 35 Ti in 
| *$8-.4, 4.1.2 40 
In 15 caſe of James Stewart, tried for the murder of Comp 1 of Glenure at 
Inverary in 1752, the word alleviate is left out, and he only allowed tc to prove all facts 
and circumſtances tending to exculpate. But this is nöt the only ſingularity in that 
caſe. It was very ſingular for the PE EP to ad and for the g e to plead, 


2 3 o by , ? * 11 * 


at a circuit. 
+ In the year 1557, MS. Abſt. i. 37. 


1 Ibid. p. 41. in 1557. 
1 Ibid. p. 38. 40. 52. in 1857. and ak kins. 


*. Several per ſons dwelling in Roſs, who were fummoned as afflzers on Leſlie of 
Arthurſcire, proteſted, That in regard the faid proceſs is delayed, and that they have 
been put to great charge and loſs in being called from home in time of harve.:, and 
expences of travelling, that therefore they may; not be obliged to attend again on the 
Taid aſſize; 23d Aug. 1559, MS. Abſt. i. 73. And there are inſtances of this much 
later. In the caſe of the Faas, tried at Edinburgh j in 1675 fog ſorning, murder, Sc. 
ten of the jury were brought Fon that part of the country in which the crimes had 
been committed. But it was eaſy to foreſee, what | experience has, fince proved, that 
if a fair trial be aimed at, a pannel ought to be tried at a diſtance from his or dinary 
place of reſidence, or by jurors that live at a diſtance from him. If he be tried by his 
neighbours, he, in all probability, will be tried eicher by his friends or his enemies, 

d 2 at 


xvi INTRO DU GTTON to the 94. 
in which a ſufſficient number of them did not appear, a precept 
from the King was produced, ordaining the juſtices to cite others, 
either ſuch as were in court, or in the town of ere which 


was done, May 26. 1586. MS. Abſt. i. 140. 4 

Surgeons were put upon juries, and butchers T. 8 
There are ſeveral inſtances of challenges to jurors upon cauſe WW. 
ſhown, | MS. Abit. i. 58. 174. 240.3 but there is no inſtance of a per- wh 4 
emptory challenge, or without caũſe 4. ; | = 
[99 Perſons. f 84 

at leaſt by perſons prejudiced either for or againſt him; which ſtrangers cannot well | ; 4, 
be. Accordingly it is univerſally acknowledged, that the faireſt trials are at Edin- ' = 
burgh. Murdiſon and Miller, (See No 89.), requeſted the Advoeate to try them at 25 7 
Edinburgh, and not at Jedburgh, as his Lordſhip at firſt intended; and he very pro- 1 27 * 
perly indulged them. Had they been tried at Jedburgh, they would not have had . 

ſo good 4 chance fom a, fair trial; becauſe the jury muſt have been influenced by cha- $ "5 ; 
* 


racter, private knowledge, and a deſire to make an example. Had James Stewart, 
who ; was, convicted of murder at Inverary, been tried at Edinburgh, he, in all human. 


$45.4 
* 3 
. 
2 
- & hes 
a HRS) 


q probability, » would have been acquitted, unleſs, which is not to be ſuppoſed, uncom- 4 4 2 
FIR "mon pains had been taken to pack a jury 3. that, however, I am ſorry to ſay, it is by no A 9 
h (| means impoſſible to do in this country. From what lias been ſaid, it follows, that at * — 
4 en judges ſhould never take the petit jury from the pannel's own county. | | Is 
i 8 
o „Nov. 15975 MS. Abſt. T. * es.” 


* 


5 
40 


II 5% 50130 wit! g 


+ 1562, 1564s, 1589, ibig. P. 52; 58. 150. 


8 „ 
o „ 


+ Lord Royſtoun touches upon this point in his MS. notes upon Mackenzie“ s Crimi- | 
nals, p. 250. As the paſſage is curious and important, it ſhall be tranſcribed as it ſtands. 58 * 
« Exceptions, beſides what is ſaid by Hope, are noticed in the following obſer va- of” ; 
tion. By an unprinted act, parl. 160%, thoſe who are to be tried at the juſtice-airs 3 3 
& on Ae borders, might challenge, five of the aſſize without ſhowing cauſe. The 77 4 
ce title of the act is, Aneut the union of the two kingdoms, or rather Hope excerpts it 2 5 
from that act, and it only relates to border-commiſſions. Though by the law of 
« England, the pannel may except againſt a certain number of his. aflize without 
« ſhowing cauſe, yet it does not ſeem, by any thing I can.find, that any ſuch thing 
« obtains with us, except what is ſaid by Hope in his Major Practics, p. 353. What 
« Hope ſays is, That a pannel may reject five of the aſſize upon ſuſpicion of their par- 
« tiality, but no more, unleſs he propane a ſufficient exception to ſet and decline | 
chem; and cites No, 1607, p. 171. But what is meant by theſe numbers, I cannot | Y 

&« tell. i 
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94. CRIMINAL: CASES. 1 


Perſons not twenty-five years of age *, or not worth the King's 
unlaw, i. e. L. 10 Scots |, could not be jurors. | 

It is all along marked how each juror voted. Thoſe Who voted 
for the pannel have the letter c. (for clenſit), or acquitted, at their 
names; thoſe who voted againſt him have the letter /. (for Hlit), or 
in later times, g. for guilty T. The act 1072 ordered the chancellor 
of the jury to mark how each juror voted, This was neceſſary as 
long as the jury was liable to be tried for error. 

Trial by oath of purgation and compurgators, was in uſe before 
the eccleſiaſtical courts as late as 1547. 

The learned author of the Hiſtorical Law-tracts, i. 115. ſays, 
That in place of trial by ſingle combat, the oath of purgation was 
ſubſtituted. The form of which was this: The defendant brings 
* along with him into court certain perſons, called compurgators ; 
* and after ſwearing to his own innocence, and that he brings the 
** compurgators along with him to make and ſwear a leal and true 


* oath, they all of them ſwear, This oath is true, and not falſe.” 
And he refers to Quon. attach. c. 5. 7. The following caſe ulu- 


ſtrates this, and ſhews the practice continued longer than is com- 
monly ſuppoſed. Jan. 12. 1563, Sir Richard Smart chaplain was 
indicted for the ſlaughter of Archibald Durhame in 1547. Pleaded. 
for him, He cannot be obliged to underly the law before the juſti- 
ctary, having already underlain the ſpiritual law for this crime, and 


been purged and made innocent thereof by Mr John Spittal, official 


cc tell. As to the quotation from Hope's Practics, noticed above, it ſeems only to 


„ refer to the border-commiſſion, the title of the unprinted act there quoted, be- 


« ing, Anent the union of the two kingdoms, by which the border-commiſſion was e- 
& ſtabliſhed, and ſo as not to be extended to the proceedings of other courts,” 
Our practice, however, ought to admit of ſuch challenges. Sce below, under Mun- 
go CampbelPs caſe, No 84. 


* MS. Abſt. i. 297. 7th June 1616. 
+ Ibid. p. 302. 22d July 1617. 
T MS. Abſt. i. 50. 85. 168. &c 
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of St Andrew's, a judge competent for the time; and a teſtimonial 
was produced under the ſeal of office of the ſaid official. Anſwer- 
ed for the purſuers, They did not know of this teſtimonial; and 
they proteſt, that they may reduce it, for fuch reaſons as they ſhall 
give in a bill to the Lords of her Majeſty's council, and that proceſs 
ſhould go on notwithſtanding. The juſtice, by ' conſent of parties, 
continues the diet till the next juſtice-air, to be held at Forfar. 


This very curious paper is recorded in the books of Adjournal; it 


bears date at Perth, 17th November 1547, and is as follows: © Quo 
die citatis omnibus et ſingulis intereſſe habentibus, ſeu habere 
*,pretendentibus, ad accuſandum, ſi voluerint, Dominum Richar- 


dum Smart capellanum, de homicidio quondam Archbaldi Dur- 


ham, apud eccleſiam parochialem de Innerkeilor, anno inſtanti, 
* ut aſſeritur, interfecti; alioquin ad videndum et audiendum ipſum 
* Domiinum Richardum, de hujuſmodi homicidio, de cujus arte et 
ee parte ut dicitur infamatur, canonice, et juxta juris exigentia, le- 


« gitime purgari, et purgationem ſuam deſuper accipi et admitti; 


c“ et purgatione facta, ad videndum et audiendum decretum et auc- 
< toritatem judicis ordinarii ſubſcript. in hac parte interponi, et 
« Hteras teſtimoniales ſeu liberatorias dari, defuper decerni et fulmi- 


« nari, aut ad allegandam cauſam aliquam rationabilem quare pre- 
t miſſa fleri non deberent: præterea ad inſtantiam difti Domini Ri- 
© chardi i ſuper præmiſſis, ac aliis forſan fibi objicien. comparuit 


* dictus Dominus Richardus, et ad purgationem ſuam circa præ- 


* miſla per ditum Dominum judicem petit et poſtulavit ; quam 
ö 6 V N 1 10 Ur. 1 Tak. 1 4 : . 1 £ "1 
*quidem Dominus judex in pœnam contumaciz partium intereſſe 

WET 55 5.5 DIL. Tk: 017% 315 — * 


„ habent. citatorum, et non comparentium, eundem Dominum Ri- 


e chardum ad ſuum purgationem admiſit, et per præſentes admit- 
„tit. Dehinc Dominus Richardus fit admiſſus ad ſacra Dei Evan- 


* gelia, juravit ſe immunęm et innocentem de homicidio, ac ullius arte 


tet parte fuiſſe et eſſe; ac ulterius ad purgandam ſuam innocentiam 


* produxit Davidem-oPetri, Walterum Petri, Joannem Gibſon, Ja- 
„ cobum Ramſy, Thomam Garden, Henricum Perth, Alexan- 


gy 


| WW r TIT. 4 | "0 EST 40 C41 , a 
„drum Ogylvie,, Johannem Thorntoun, Dayidem Fichie, ſuos vi- 


cinos 


oath. is Pertocty PRoPer: | 


$4 CRIMENATL; d, AS E s. IRA 


* cinos propinquiores præſentes, ut aſſirmarunt tempore perpetra- 
* tionis dicti homicidii; qui ſimiliter jurati campus garunt eundem 


Dominum Richardum de hnajuſmodiſhomicidio, et arte. et parte ejuſ- 


* gem, in uberiori forma. Præterea idem judex decrevit eundem 


Pominum Richardum de hujuſmodi crimine homicidii legitime et 


© canonice purgatum, adeoque eum innocentem abſolvebat de dicto 
“ crimine, prout per præſentes abſolvit literaſque ſuas teſtimonia 
« Jes deſuper decrevit;” MS; Abſt. i. 54. . 
,. Clergymen, and others, accuſed: of eee are Ai admit- 
ted to their oath of purgation before the Eccleſiaſtical courts, hen 
the proof is dark and doubtful. The author juſt now. quoted is of 
opinion, that trial by jury came in place of trialby compurgators. 
In ſupport of this poſition, . he might have referred to the ſty leraf lie 
_ which is {till adminiſtered to jurors: Nou ſwear yon thalt 
truth tell, and no truth conceal, ſo far as you paſs! upon this(aſ- 
6 fze.” If it be ſuppoſed that j Jurors were e ee ee 
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HE j jury ; was in the uſe of egg . a n 
Verdicts often found pannels guilty arr and parti of dimes 

in which wy were ne ek and FIN were no acceſſories . 
b 51 (49151 Int 1002 21 of 'The 


12231 biri. . an mib 159 Ern 
In the caſe of John Lock, an others, tried for Yation 11th May 1 548, „an, 
110 1 


aflize was ſworn. Whilk perſons, for divers Aud, ad 2 co Abd movin 2 


„ them, continuit the pronunciation of their dbliverafſce upon the uttiy and 


t perſeuit againſt the forenamit perſons, unto the 7th day of Nouverhber next 11568. 
Abt. i. 13. And chere are ſeveral later inſtance. III 50 OC! 413 * 


I 11th May 1 5705 in a cafe of adultery; 1ſt Scptetabtr 1877 RE BF ORs, 


a many” others; MS. bf, "ity $/87.// 163114736 The2abridhhic/bLRrrg un 


theſe caſes, That they ſerve to ſhow a pan, oy bee bnνFnʃw f hrt and pν,ỹ 
. there is but qne üngle fact libellel; ſa.that art and part daen pgs open 


nify ope et conſilio, v ich. i is but or to another's guilt, but even ese 
* principal actor, and Was ab u ubt lutrodu Tin Aster 0 &eouta 
01112 
not 


i. IN/TRODUCTION to the bs. 


Ihe firſt verdict ſubſcribed by the chancellor was in April 1 $938'*. 
It bears, © In witneſs whereof, their chancellor has ſubſcryvit thir 
* preſents with his hand.“ The ſtyle before was, The aſlize, &c. 
be the judicial declaration of their chancellor,” &c. This ſtyle a- 
gain took place, and was generally uſed for a long time after, 


96. Of the court. 


Here is one inſtance of the King (Ja. VI.) ſitting in che juſtice- 
| court +, 
Lords of Seſſion were often appointed aſſeſſors to the Juſtice 4; and 


22d June 1625, and 2d Auguſt 1633, the Juſtice-Clerk was made 
one of theſe aſſeſſors ; which ſhows, that he was not originally, virtute 


 offict, a criminal judge. But he was declared to be one of the judges 


of the juſtice- court by an act of the privy council in 1663. 
It was underſtood anciently, that the court might in all caſes 


conſider what degree of ee ſhould be inflicted after the ver- 
dict was returned ||. 


not be proved, but only was to be inferred from circumſtances and preſumptions,” 


p. 373. The caſe of ſodomy, juſt now mentioned, is the * one of the kind I 
have met with in the books. 


* MS. Abſt. i. 105. 


+ In June 1591, while his Majeſty was xs preſent, twelve of the jury, who had ac- 
quitted one Barbara Napier, indicted for witchcraft in May preceding, were tried for 
wilful error and perjury. Being aſked, Whether they would ſtand trial, or come in 


will? they declared, they would come in his Highneſs's will. Whereupon his Maje- | 


ſty in judgement, and in preſence of the Lords of Secret Council, “ declairit his will 
< to be, that in reſpect he underſtood that it was not through artful error they acquit 
ce the ſaid Barbara, therefore that the ſaid perſons be aſſoilyt frae the penalties in 
6 bodie, guides, and gear.” MS. Abſt. i. 159. | 


+ In Lord Balmerino's trial for a libel, zd December 1634, Lord Errol Cat ; as PR 
ſtice-General, by a ſpecial commiſſion for this trial. His aſſeſſors were, the Lord 
Preſident, Lord Regiſter, and Lord Balcomie. MS. Abft. i. 360. 


In the caſe of Bryce for murder, 2d March 1639, in anſwering the defence, 
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96. CRIMINAL GAS E 8. XXXiii 
A The juſtice-court could not * whew en — was — 8 
by but by diſpenſation Wy 4) 117 3rc $34) 4 T 


Often when a trial was put off, the Jajoliticins of the wiinedzs 
were taken to lie in retentis, ſometimes with the A s conſent, 
ſometimes without it f. 1 ; 

A ſtatute which paſſed in the reign n of charles II. new-modelled the 
ſupreme criminal court into what it is at preſent. The preamble of that 
ſtatute ſets forth, That whereas formerly aſſeſſors from time to tinie 
« were appointed to the Juſtice-General in matters of importance, 
„ which, being ambulatory, cannot be ſo convenient as if all che 
% members of that court were ſettled and choſen by his Majeſty: of 
it perſons, who might make it their work to make a juſt and 
3 conſtant procedure in matters criminal; therefore it enacts, 
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the Advocate ſays, © All who aſſiſt are art and part. But whatever be in that as to 
& liberation a puna ordinaria, that queſtion does not enter into the reley any, or 
« hinder the pannel to paſs to the knowledge of an aſſize; bt! is only pertinent 
cc to the Juſtice-General after trial, to conſider, whether the ſame merits pœnam ordi- 
* nariam or extraordinariam. Upon this the abridger obſerves, “This laſt is very 
44 remarkable, that my Lord Advocate aflerts, That the judge, after returning the 
« verdict, has power to determine the degree of puniſhment, even whether to make 
c jt capital or not; which I always looked on as a fault in our forms of procedure, 
c to be obliged to determine the relevancy before leading the proof; and I wiſh our 
© judges would follow this great man's opinion in this.“ —In the caſe of Bickartoun, 
 asth November 1581, *The juſtices remitted the dittay to the knowledge of an aſ- 
« ſize; reſerving the conſideration of the import of the defences to the pronouncing 
« of the doom, conform to the laws of the realm.” Upon this the abridger ob- 
ſerves, © This is another inſtance that the relevancy as to the degree of the puniſh- 
«© ment yas reſerved until the return of the verdict.”—Theſe,two obfervations ſhow 
this abridgment was made by Lord Royſtoun; for the ſame opinion is given by him, 
and the ſame caſes referred to, in his. Netes on JHackenzie's Crim. p. 247, In the caſe 
of Lindſay and Brack, tried for murder in July 1717, the court ſuperſeded judging 


the defence on an act of indemnity, till the proof was — and the verdict ge- 
A Y turned, 2d Auguſt 1721, fame judgement. 


* Ms. Abſt. 1 2. 
+ MS. Abſt. i. 367. 379. 386: 
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hat the office of deputes in the juſtice-court be ſuppreſſed, and 
** that five of the Lords of Seſſion be joined to the Juſtice-General 
„ and Juſtice-Clerk, and all of them inveſted with the ſame and e- 
qual power and juriſdiction in all criminal cauſes; That the Ju- 
* ſtice-General being preſent, preſide, and in his abſence the Ju- 
5 ſtice-Clerk; and in abſence of both, that thoſe preſent ele one of 
their number to preſide; four of the whole number being always 
the quorum of that court, except at the circuit-court : That the 
* perſons to paſs upon aſſizes be cited, and their names and deſig- 
nations inſert in an roll, to be ſigned by the ſaid judges, or their AR 
% quorum : That in all criminal purſuits, the defender, or his Ad- 3 
© yocate, be always the laſt ſpeaker, except in caſes of treaſon, and | 


* 17 * * 


& rebellion againſt the King,“ &c. . 
The deciſions of the criminal court, ſince it underwent that re- 1 
formation, deſerve much more reſpect than thoſe which preceded it. * oF 
Hence ſome late ſearches on very important occaſions have been car- 5 3 
ried no farther back. See p. 586. | : 1 
The record, however, preceding this period, affords many caſes W 
that are curious, and ſome that are inſtructive, 4 5 
$ 7. Of the King's Sy, 5 1 


His office has been divided. There were two joint King's Ad- 

vocates in 1 570, and two in 1578 *. } 

This officer has the title of Lord Advocate given him for the firſt I 
time in the record zd November 1598 Tf. 

Anciently, when there was no private proſecutor, the perſon who 2 

informed the TE 8 Advocate 1 is often marked . | W 


* MS. Abſt. i. 89. 107. | | | | 15 
? ” * 
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t Ibid. 314. | CE IDE =. 


28. 


. Wy 
. 4 keg? 


as" ARG e ene 5. us 
A v4, Ap * 


Tz - +4. "Is. 


I — 59 \ 1 22 
» of © * 2 4 . : 2 eg 
9 % 2 0 ; 


RR N 
. = s Fay, 4 PR s * 5 . - 
4 % \ 4 
# > «© f bot ** — . 1 
= * 4 b * 2 E * 
4 N * 3 5 * : "py 8 
> _ Þy — 3 7 : 4 . 5 5 g 2 2 
* 2 A 
6 * 4 10 * 


„% - CRIMINAL CASES. xxxv 


This office in 1528 was granted to two gentlemen, and for life *. 


$8. Of prolocutors. 


Rolocutors, or foreſpeakers, as they are ſometimes called, were 
commonly perſons of rank f, who appeared to countenance 
their friends, whether proſecutors or pannels, and were attended by 


an advocate or two to afliſt them in matters of law. 


Lords of Seſſion ſometimes acted as prolocutors . 

Anciently pannels who were unable to fee lawyers applied, to the 
council, or court of ſeſſion, for an order upon ſome gentlemen at the 
bar to aſſiſt them; which was always granted ||. 


* T have ſeen their commiſſion, which is as follows. © Jacobus Dei gratia Rex 
« Scotorum, omnibus probis hominibus ſuis ad quas preſentes literz pervenerint, ſa- 
« lutem. Sciatis, quia fecimus, conſtituimus, et ordinavimus, ac, tenore preſentium, 
« facimus, conſtituimus, et ordinamus predilectos familiares clericos noſtros Magiſtros 
« Adam Otterburne de Auldhame, et Jacobum Foulis burgenſem burgi noſtri de E- 
« dinburgh, et eorum alterum diutius viventem, conjunctim et diviſim, noſtros ad- 
« yocatos, pro omnibus diebus vitæ eorum, cum poteſtate, et eorum alteri diutius vi- 


« venti, conjunctim et diviſim, dictum officium exercendi, ſimili modo et adeo libe- 
« re in omnibus, ſicut ulli alli idem retroactis exercuere temporibus, pro cujuſquidem 
t officii uſu et exercitatione, &c. This grant is dated at Edinburgh, 5th December 
1528. 


+ MS. Abſt. i. 42. 43. 109. 71 


|| 14th July 1634, it was alledged for Andrew Lindſay, indicted for murder, That 
he had no lawyers to plead his cauſe. Anſ. By Advocatus, That upon his application 
either to the Lords of Secret Council or Seſſion, their Lordſhips would have ordered 
lawyers to afliſt the pannel ; and, on their refuſing, have granted letters of horning 
againſt them: That therefore the pannel having neglected the ordinary remcdies, 


there was no reaſon why the proceſs ſhould not go on. The aſſyze fylit the pannel. 
id. 361. in fine. 


t Ibid. p. 89. 
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$9. Of the torture. 


() N the 24th June 1596, John Stewart, Maſter of Orkney, was 
indicted for conſulting with Aliſon Balfour, a witch, for the 
deſtruction of Patrick Earl of Orkney, his brother, by poiſon.— The 
confeſhon of Aliſon Balfour was libelled upon. He gave in a writ- 
ten declaration, by way of defence, bearing, inter alia, as to the 
confeſſion, No regard can be had to it, in reſpect the ſaid confeſ- 
© ſion was extorted by force of rorment ; ſhe having been kept forty- 


eight hours in the Caſpie laws; her old huſband, a man about 


<* ninety years of age, putin heavy irons; her ſon put in the buits, 
«© where he ſuffered fifty-ſeven ſtrokes ; and her little daughter, a- 
bout ſeven years old, put in the pilniewinks; all in the poor wo- 
man's preſence, to make her confeſs.” MS, Abſt. i. 166. 

It was pleaded for Alaſter Grant, who was indicted for theft 
and robbery zd Auguſt 1632, That he cannot paſs to the know- 
<< ledge of an aſſize, in reſpect he was twice put to the torture, firſt 
& in the boots, and next in the pilliewinks or pinniewinks; in both 
© which he conſtantly denied his guilt or acceſſion to the crimes li- 
„ helled, and ſo ought to be free from any further proſecution; as 
js clear by Clarus, &c. He was convicted, and condemned to 
death. MS, Abſt. i. 346. | 

Lord Royſtoun obſerves *, The inſtruments in uſe amongſt us 
jn later times were, the boots, and a ſcrew for ſqueezing the 
% thumbs, thence called thzmmzikins. The boot was put upon the 
40 leg, and wedges driven in 1 by which the leg Was ſqueezed ſome- 
times ſo ſeverely, that the patient was not able to walk for a long 
time after: and even the thummikins did not only ſqueeze the 


e thumbs, but frequently the whole arm was ſwelled by them. | 


Sometimes they kept them from ſleep for many days, as was done 
to one Spence, anno 1685. And frequently poor women, accuſed 


Notes on Mack. Crim. ad p. 273. 
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3g. CRIMINAL CASES xvii 


© of witchcraft, were ſo uſed. —Anciently I find other torturing in- 
© ſtruments were uſed, as pinniewinks or pilliwinks, and caſpitaws 
© or caſpicaws, in the Maſter of Orkney's caſe, 24th June 1596; 

% and toſots, Auguſt 1632. But what theſe inſtraments were, I 
© know not, unleſs they are other names for the boots and thummi- 
“ kins.” 5 8 

The boots and thummikins were (it is ſaid) imported into chis coun- 
try from Ruſſia by a Seotchman, who had been long an officer in the 
ſervice of that power. 

No inferior judge could torture. It was el by the. privy 
council and juſticiary only. By the laſt, never during trial before 
the jury, but by way of precognition. What the perſon who un- 
derwent it confeſſed, was proved at his trial. 

The claim of right in 1689 declares, © That the uſing torture 

© without evidence, or in ordinary crimes, is contrary to law.“ 

It was aboliſhed altogether by the act for 1 improving the union 
of the two kingdoms, 7? Ann. c. 20. 


I 10. Of ſentences. 


Nciently the ſentence very ſeldom fixed the day of execution ; 
but generally the puniſhment was inflited the next day, or 
ſoon after *. 
When parties confeſſed, or came in will, ſentence was pronounced, 
whether capital or . without a jury T. 


The 
* MS. Abſt. i. 312. 


+ 15th June 1627, Sir john Stewart of Methven having been indifted for hate” 
notour adulteries, came in will.— His Majeſty's will was, that the judges ſhould pro- 


ceed againſt him according to law; but that after ſentence he ſhould be impriſoned 
in the caſtle of Edinburgh for life, or until his Majeſty's further pleafure ' ſhould be 


known. Accordingly, without putting him to an aſſize, the court, upon his former 
coming in will, ſentenced him to be hanged, but reſpited execution till his Ma- 


jeſty's pleaſure was known; and in the mean time confined him in the caſtle. 
MS. 
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The court often applied to the parliament for directions as to the 
ſentence *, and often to the privy council. 
Procedure and ſentence was often ſtopped ; and even after ſen- 


- | | rence 


MS. Abſt. i. 316. 317.—The King's will was often very ſingular. Edvard Johnſton, 
indicted for treaſon January 20. 1597, having come in will, he was pardoned as to 
'the pain of death, on condition, that he diſcharged a debt of 8000 merks due to him 
by Thomas Sinclair, goldſmith, burgeſs of Edinburgh, and paid 3500 merks to Sir 
George Home of Spot, donatar to his eſcheat. MS. Abit. i. 176. Sometimes the 
Ring? s will was outrageouſly ſevere. 20th Auguſt 1618, Mr Thomas Roſs was brought 
to trial for writing and affixing on the door of St Mary's, in the univerſity of Oxford, 
a deviliſh, ſcandalous, and ſeditious writing, containing reflections on his own country- 
men, aſſerting, that they ſhould be all put from the court, except his Majeſty and 
children, and a few others; and upbraiding the Engliſh for ſuffering themſelves to be 
abuſed by ſuch a multitude of af scourings of people. The pannel acknowledged the 
fact, alledging he did it out of a fit of madneſs; for which he was ſorrowful, and put. 
himſelf in his Majeſty's will. He was, by his Majeſty's ſpecial warrant, condemned 
to have, firſt his hand, and then his head, ſtruck off, and affixed on the Nether and 
Weſt Port on a prick of iron. MS. Abſt. i. 303. 


* In the caſe of Fraſer, convicted for murder 3oth July 164r, the court delayed 
pronouncing ſentence, that the Lords of Parliament, then ſitting, might be adviſed 
with ; and afterwards preſented a ſupplication to the parliament, ſetting forth the- 
matter, and ſpecially the nature of the proof; taking notice, that there was no direct 
proof, or judicial confeſſion, but only indicia et preſumptiones ; therefore: praying, 
their Lordſhips advice and opinion, The parliament remitted back to the Juſtices to. 
proceed againſt the perſon convicted according to the laws of the 277 405 MS. 


Abſt. i. 389. 


There is a very curious inſtance of this in the moſt ancient record, Gt o Marcie 
1499. 

« Thomas Turnbule in Fawliſhop, Miles ad ſignaturam Regis, pro arte et parte 
« furtive ſurreptionis xvII xX. (340) ovium, le zowis et weddris, extra Skaddamneſs, a 
«. Patricio Murray, in commitiam cum Johanne Weir; item pro arte et parte furtive 
« ſurreptionis Lx xx. catallorum, X11. equorum et equarum, et bonorum utenſilium 


« nove domus extra Cartenhauch in com —, cum dictis furibus; item pro arte et. 


t parte furtive ſurreptionis Lx ovium extra Lewynhop a Patricio Murray; item pro- 
« furtiva receptione Roberti Turnbule de Mudlaw ſuocum filiorum, Johannis Turn- 
« bule de Newhalby, Thome Newtoun, et Alex. Gray defundto, XxX (200) ovium 
ect XI. unius bovis, unius vacce, xxvI. boum et vaccarum, trium equorum et equa- 

0 14 rum, 
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tence was pronounced, the puniſhment was often mitigated by war- 


rant from the King or council *, 
Sentence was pronounced in priſon, when the perſon convicted 


was not able to come into court f. 
Often after conviction, a puniſhment was inflicted, and the pan- 


nel obliged to find ſecurity to appear afterwards, in order to ſuffer 
| what further puniſhment might be thought proper. 


„ rum, a David Tait de Pryn ; item pro arte et parte furti et —— V111**- (160) et VI. 
« ovium, le hoggis, a Georgio Tait de Pryn, et ſuis tenentibus extra Sithop; item 
« pro arte et parte furtive ſumptionis x v11. caprarum a Johanne Cleghorn, et ſuorum 
e honorum utenſilium ad valorem XL. s. et XL. ovium, le zowis, a Willelmo Cleg- 
« horn extra Lechtanehop; item pro arte et parte furtive ſurreptionis vir. le ſtirkis 
% a Johanne Scot, extra Glenſap; item pro arte et parte rapine XX1111. boum et vac- 


© carum. 


„ R E X. 

« Juſtice, It is our will, and for certain conſiderations moving us, we charge zou, 
t yat ze charge not, nor compel, our lovit knycht Sir Thomas Turnbule, to fynd 
tt ſourtie in our juſtice · air, for ſatisfaccioun of party, for any accioune that he may 
ce be accuſit of, committit before our coronatioun : And yis precept be zou ſene and 
« underſtandin, delyvir ye ſamyn agane to ye berar. Given under our fignet at 
« Linlithgow, ye xxv day of Februar, and of our regne ye ſevint zer.“ Ms. in 
libr. There are numberleſs later inſtances. | Oy 


There are numberlcſs inſtances of both; and ſometimes trials for treaſon were 
remitted to the parliament; Abſt. i. 394. July 30. 1614. In the caſe of John Ro- 
nald, indicted for demembering William Donaldſon, the jury found the pannel was 
in company with the other perſons mentioned in the libel, when Donaldſon's hand 
was cut off, and that he had a ſword in his hand; but whether he was the perſon 
that did cut off the hand, they can neither fyle nor cleanſe him. Upon which the 
Juſtice delayed ſentence until he adviſed with the privy-council ; and that court or- 
dained him to ſatisfy the purſuer for the demembration. MS. Abſt. i. 290. + 


+ MS. Abſt. i. 315. This was to have been done in 1766 but the priſoner eſca- 
ped before the day to which the court had adjourned to the tolbooth of Edinburgh. 
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| C11, Of puniſhments. 


HE firſt inſtance of puniſhing murder by hanging, is 3oth a 2 
July 1630 *; till that time, the puniſhment was always be- A it 
heading, whatever was the rank of the criminal. Theft, notour : | 
dultery, &c. were always puniſhed with hanging. In one inſtance. I ' 
(June 1604), murder was puniſhed with the wheel f. 
The firſt inſtance of hanging in chains is in March 1637, in the . 
caſe of Macgregor for theft, robbery, and flaughter 7. 11: 
During the uſurpation, fines were often leſſened, or altogether re- 15 
mitted, on che application of the parties. 


* MS. Abſt. i. 182. 330. 


+ In the cafe of William Weir for murder, “he was ſentenced to be broken alive 
«© upon a row or wheel, and lie expoſed thereon for twenty-four hours; and there- 
« after the ſaid row, with the body on it, to be placed betwixt Leith and Warrie- 
« fton, until orders ſhall be given to bury the body.” MS. Abſt. i. 216. 


+ He was ſentenced to be hanged in a chenzie on the gallowlee till his. corpſe rot. 
MS. Abſt. i. 369. 


| MS. Abſt. i. 450. 
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XZ ARGUMENTS and DECISIONS, 
| | In R E MARK A B L CASES, 

1 

i 


Before the High Court of JusTICIARY, and 
other SUPREME Courts, in SCOTLAND. 


1 3 
CRIMINAL CAS E s. 


No 1. Aoril 1670. 
Sir John 8 his MAJESTY” s ADVOCATE, 


\ 


a 4439.97 


THomas WEIR, commonly deſigned Major Weir, and JEAN 
WE1R, his lifter. 


Venus nefanda, Inceft, Adultery, Fornication, and Sorcery. 


HE indictment againſt the Major ſets forth, That al- 

I beit although, by the laws of God, the Roman law, 

( common law of nations, and law and practice of this 
kingdom, the crimes of Inceſt, Adultery, and Beſtia- 

* lity, are moſt atrocious and abominable crimes, and are and 
* ſhould be ſeverely puniſhable, by the pains of death, and confiſ- 
| cation of moveables; and eſpecially the ſaid crimes of inceſt and 
1 _** beſtiality being ſo horrid, and againſt nature and humanity itſelf, 
= ** are and ought to be exemplarily puniſhable, in ſuch a way and 


A © manner 


2 CRIMINA L C A8 ES. No 1. 


manner as is ſuitable to ſo high and heinous abominations: Ne- 
vertheleſs, ec. | 

Then it charges him, ½, With attempting to defile his ſiſter- 
german Jean, when ſhe was but ten years of age; and that there- 
after, when ſhe was paſt ſixteen, he committed inceſt with her, in 
their father's houſe in Edinburgh, and elſewhere, in the years 1621, 
1622, 1623, 1624; and that he and his ſiſter being now aged per- 
ſons, they did nevertheleſs continue their ſilthy and inceſtuous prac- 


tices till lately. 2dly, That in the year he committed inceſt, 
in his houſe in Edinburgh, with Margaret Burdon, daughter to 
Mein, his the Major's deceaſed wife, and Burdon, her firſt 


huſband ; at which time ſhe was married to an Engliſhman, 3dly, 
That he committed adultery with divers married women during his 
marriage with his ſaid wife, and when he was ſingle; and his whole 
life has been a continued courſe of villany and- lewdneſs; and he 
has perſiſted in the ſame until he was of great age, (paſt 70), and 
of purpoſe did keep the ſaid Jean Weir, his ſiſter; in his houſe, as 
alſo Beſhe Wemyſs his fervant, for twenty-two years, and did not 
put her away till lately; and during the ſaid ſpace lay with her, as 
if ſhe had been his wife. 4thly, That he proceeded to the height of 
brutiſh abomination, in committing beſtiality with a cow in 1650, 
1651, 1652; and upon one or other of the days, or in one or other 
of the months of the ſaid years, he having ridden to the weſt coun- 
try on a mare, did then commit beſtiality with her. 57hly, It is no 
{raall aggravation, (if any can be), that being guilty of ſuch abo- 
minations, and altogether void of religion and the fear of God; 
yet he has the confidence, or rather impudence, to pretend to fear 
God in a ſingular and eminent way, beyond others, and preſumed 


and took upon him to pray in many companies; thereby endeavour- 


ing to conceal and palliate his villanies, and impoſe upon the world, 
and to mock God himſelf, as if his all- ſeeing eye could not ſee 
through the ſlender veil of hypocriſy. Ar leaſt he 1 is guilty of one or 

other of the aforeſaid crimes, &c. 
The record next bears, „My Lord Advocate takes inſtruments, 
**'That 
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April 1670. The KI Nd againſt WEI Is. 3 


* That the pannel [ priſoner] refuſes to anſwer to his dittay accuſa- 
tion] at the bar poſitively ; but ſays, he thinks himſelf guilty of 
<« the aforeſaid crimes, and cannot deny them.” 

The Juſtices found the dittay relevant, [i. e. ſufficient to infer the 


concluſions]. 


The indictment againſt Jean Weir ſets forth, That albeit by 
% the law of God, the Roman law, and the law and practice of 
this kingdom, inceſt, ſorcery, witchcraft, and conſulting with 
© ſorcerers, witches, necromancers, or with devils and familiar ſpi- 
„ rits, or the ſeeking and taking help, or reſource, or conſultations, 
from any perſon uſing witchcraft or ſorcery, are crimes, practices, 
and abominations, of an high and heinous nature, and ought to 
© be and are ſeverely puniſhable, with the pains of death, and con- 
© fiſcation of moveables : Nevertheleſs,” &c. 
| Then it proceeds to charge her with committing inceſt with her 
brother, as above ſtated; and that ſhe had been diſcovered by her 
ſiſter Margaret, and had confeſled the crime to her father and. mo- 
ther, who ſent her out of the houſe; yet ſhe obſtinately continued in 
the wickedneſs, even when ſhe and her brother were of great age. 
That when ſhe was teaching a ſchool at Dalkeith, in the year 
a woman came to her houſe there, and deſired the ſaid 
Jean to employ her to ſpeak to the Queen of Feirie, and to ſtrive 
and battle in her behoof with the ſaid Queen, meaning undoubtedly 
the devil; and next day a woman gave her the root of ſome herb or 
tree, and told her, ſo long as the kept that, ſhe would be able to 
do whatever ſhe pleaſed; and alto the ſaid woman defired her to put 
her hand on the crown of her head, and repeat certain words; 
which ſhe did: And ** albeit it was evident, that by the foreſaid 
** act and circumſtances, that the ſaid women were devils,” and e- 
vil ſpirits, at the leaſt ſoreerers; yet ſhe did willingly converſe and 
conſult with them, and take the ſaid root or tree from them; and” 
has confeſled, that ſhe did keep it ſome time, and did find the he] b 
ſhe had got from the devil was effectual, in ſo far as immediately 
94A 2 after 


4 CRIMINAL CASES. Ns . 


after the ſaid woman or fririe went away, ſhe addrefled herſelf to 
ſpinning; and having ſpun but'a-ſhort time, found her pirn full 
of more yarn than 1 in ſo ſhort time, wy Foun 1 87 ours 
haye been, &c. 


She confeſled judicially the dy on which the Advocate took 
inſtruments. 


Ihe Juſtices found the Say relevant as to the inceſt; and the Ad- 


vocate declared he inſiſted . the other article of ſorcery a as 
an aggravation. 


Several witneſſes were examined againſt the Major. As to his ſiſter, 
her own declaration was the only evidence produced. | 
W jury unanimouſly found the Major “ guilty of che horrid 
© crimes of beſtiality with the mare and cow libelled, and of the 
© crime of inceſt with Jean Weir, his: ſiſter- german, in manner ſpe- 
* cified in the dittay; as alſo by a plurality of voices find him guil- 
* ty of adultery and fornication; as alſo unanimouſly, and in one 


voice, find the other pannel, Jean Weir, to be guilty of inceſt with 


the ſaid Thomas Weir, her brother-german, in manner * in 

* the dittay.” 

The Juſtices adjudged the Major to be e at a ſtake, and 
then his body to be burnt to aſhes, on Monday next, [11th A- 


pril 1670], and Jean Weir to be hanged, and all their goods eſ- 


cheated. 


VN. B. No counſel are marked for the pannels in the record. 


No 2. 


ws. 


a 


ud + 4 oS0 

_ . 5 — — 
e 
j * CO Wn 


* 4 * = N = 2 7 » 
N . 5 2 n Y 9 — * * 8 5 2 
. 9 * * 5 7 . 4 1 PR # 5X. * I } S 
2 * ; Us — 1 1 tad 5 ip. no = (TE 2 4 v7 as” s 4 . _ 1 A * % * 7 Y A 
A * . A N : p — > - 3 l * 4 4 2 - . 
8 * * * * : * ; 2 . A Y 4 ve s 5 41 * * 4 wy qv - b 6 — ne WP 3 2 =, $4 
* \ 5 5 * . — CE 10 "7 . OS * 2 N 2 9 5 — "CO IMO 1 1 7 * ern > - Pc. 88 K 4 4 th Wu —— 
a a | | q — o Y "I ; 
wp. 5 


„ 
* - PR 
4a a | 
LIES bs + ##+ » % 
Des BL VI I Tn, 


% * * ” - 
K , ' 4 - 
: 1 
2 & 3 2 * _ » $4 aw _ 
- * . _ * 
"5. . q ST, - >, x : n 1 — AS 
7 8 * 9 , X _ * * 
{ "= = * 8 | 1 W F . - * q "3 G a 4 44 — 2 * * * 8 * — * * 
G 1 1 E * , 4 : * f : 9 7 
WV * 0 N ; wn a . 1 | . . Ne \ wa a #3 „ 1 54 . A Nm, M9 3 * * 4 * 
* yr" "y : n * * © * E. * g =; 3 1 2 29 * 2 * — 8 *. * W 
4 : L 8 4 : * £ * a 
4 a * [> a - b 4 p hos. n 5 — 4 ws - * — 
* - 
% 


-4 
4 


* 
- * 4 * 
4a a4 8 2 5 — 6 * 


. Ao al 
£3. 3% 


—_ 


a 


hy * N * 
— 74 r a 
"er * l 


Sept, 1678. The King againſt LEA RM ON TH. 5 
Ma. 1 nv 0 September 10. 1678. 


His MAI ESF vs ADVOCATE; 
AGAINST 
JAMES LEARMONTH. 


Acceſſion to ate Fury ſeveral times reincloſed, and ordered to amend 
their verdilt. 


/ -» — a . , . 


II. I's was a political trial; in "which the 1 and d judge- 
ment were moſt improper, according to Fountainhall, p. 13. 
14. In p. 26. he takes notice of a caſe of child-murder, in which 


the jury was reincloſed to amend their verdict. 


Act. Sir G. Mackenzie. Alt . Sic G. Lockhart, David Thoirs. 


No 3. | | Sptonter 13. 16-8; 
Pi OR His 41281 15 „ 
AG AI N S8 T 
TEN Won R N. 
 Wiheroft., 


HE were found guilty © of the crime of witchcraft, - in re- 

8. * ſpect they now all confeſſed pation with the devil, and re- 
** Nouncing their baptiſm;” and condemned to be burnt. 

Mr Gideon Penman, a miniſter, who had been deprived for im- 
moralities, was accuſed by ſome of the witches of being preſent at 
their meetings with the devil, who called him his chaplain. He was 
obliged to find ſecurity to ſtand trial, Fountainhall ſays, they 
were ready to have accuſed many gentlewomen, and others of fa- 
ſhion, had they been permitted. 


. 


6 CRIMINAL OAS ES. „ WE 
Ne 4. Vis ache December 13. 1681, ' ; ia 
His MAI ESF v's AbVO CAT E, q 1 
AGAINST 1 
The Earl of AR GL x. / 
"HE libel [charge] was found relevant to infer treaſon, upon g 
act 30. parl. 8. Ane VI.; and relevant to infer death, upon = 
act 10. parl. 10. James VI. 
Eleven peers and four lairds [landed ata}. who compoſed 
the jury, brought in unanimouſly a verdict, Dec. 13. 1681, againſt him. 
Doom of treaſon and forfeiture was pronounced againſt him 
Dec. 23. 1681, after he had made his pes 
See too Fountainhall, p. 166. 
Act. Sir G. Mackenzie. Alt. Sir G. Lockhart, Sir J. Dalrymple, W. Pringle, &c. 
N? 5. December 21. 1685. 
His MaJjzesTYs ADVOCATE, 
A-G'A I NST 
The deceaſed James Scot Duke of BuccLEUGH, Anna Ducheſs 
| - of Buccleugh, and her children, Sir James OTIS of Stair, 
| and Andrew Fletcher of Salton. 
| 3 1150 Treaſon. 
| HE charge was laid on act 69. parl. 1540, © anent [concern- 
| yy ing] forfeiting heirs for the treaſon of their predeceſſors,” 
| and act 1669, allowing forfeitures in abſence. The Duke and Mr 1 
| Fletcher were accuſed for the invaſion of England; — Sir James for ” 3K 
entertaining intercommuned rebels in 1679, 1680, 1681, 1683, be- WM 
fore he fled abroad. See Fountainhall, p. 386. 388. | 8 
| | 9 


The KiNnG againſt BURNET. . 7 


Auguſt 29. 1687. 
His MaJtsTY's ADVOCATE, 


AGAINST 


Dr GILBERT B u RNET. 


HE record bears, that this day the Doctor was often called 

to compear to underly the law, [ſtand trial], for the crimes 

of treaſon, in ſo far as he being a Scotchman by birth and educa- 
tion, had been cited at the market-croſs of Edinburgh, pier and 
ſhore of Leith : That he did write, (Hague, 1ſt May 1687), and 
ſubſcribe a letter, to the Earl of Middleton, one of the principal Se- 
cretaries of State for England, acquainting him, That he was inform- 
ed of the proceſs of treaſon ; and for anſwer writes, That he had been 
thirteen years out of the kingdom of Scotland, and is now upon the 
point of marrying in the Netherlands ; and that he is naturaliſed 
by the ſtates of Holland ; and that hereby (during his ſtay there) 
his allegiance is tranſlated from his Majeſty, to. the ſovereignty of 
the provinces of Holland; aad in the end of his letter certifies, that 
if his declinature be not taken off his hand to fiſt the proceſs, ** he 
* will appear in print, in his own defence, and will not ſo far be- 
tray his own innocence as to ſuffer a thing of that nature to paſs 
upon him; in which he will make a recital of affairs that has 
_ paſſed theſe twenty years, and a vaſt number of particulars which 
he believes will be diſpleaſing to his Majeſty ; and therefore de- 


cc 


'+* fires he may not be forced to it:“ which is a direct declining of 


his Majeſty's authority ; denying his allegiance to his Majeſty ; and 
aſſerting his allegiance is tranſlated from his Majeſty to the ſovereign 
of the ſtates of Holland; and a threatening of his Majeſty, to expoſe, 


2 
wuaduee, and difparage, and belie his Majeſty's government, and 


the public, almoſt for twenty years paſt, though he acknowledges it 


will be diſpleaſing to his Majeſty: yet, by a moſt indiſcreet and diſ- 


loyal 


loyal inſolence, he threatens to do it in contempt, except, forſooth, 
his Majeſty ſhall acquieſce, and ſuffer the decline of his royal autho- 
rity, to paſs from the proceſs, as having no allegiance due to him 
from the Doctor, in manner at length mentioned in the criminal 


letters raiſed, Ste. = 
The court adjudged him ts be denounced our Sovereign Lord's = 
rebel, and * tv the horn, and eſcheated all his goods. | : 


-_, 
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Joux A of Riggs, writer in > Edinburgh, with concourſe _ 
currence. Jof bs Majeſty 8 Advocate, 
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| Ales | cal remitted to the Jubices of the Peace. 


this, kast che libel charged hameſucken - „ riot, „batrery, and de- 
famation; but the firſt having been paſt from, the court remit- 
ted to the juſtices of Fifeſhire, < with power to them to proceed 
” therein, to the final decifion thereof, and to determine upon the 
* expences of the witneſſes adduced before this court, and upon 
&* the whole other expence of this criminal procels, by which of 
o the parties the ſame ſhall be paid, 7 7 


AR. Advocatus, Frank. * | Alt. Sir Par. Hume, Wal. Pringle. 


* From Lake: [home] , and Helen, [to ſeek or purſue]. - The nature of che 
ne! is * G in e s caſe, 1752. | 


Dec. 1694. FlzTeHIR, &c, againſt CiLLTSPIF, Ec. 1 9 


No g. N | December 24. 1694. 


Henry FLETCHER, couſin- german to the deceaſed Major Menzies, 
Licutenant-Colonel Home of Craden, and his Majeſty's Advo- 
cate, 755 

| AGAINST 

JohN GILLESPIE, Jon ANDERSON, and ROBERT STEVENSON, 


Officer who has a warrant to apprehend a perſon accuſed of murder, may 
kill him with impunity if he refit. 


HE pannels were indicted for the murder of Major Menzies. 
The defence was, That he had, the day before that libelled, killed 
Mr Park, town-clerk of Glaſgow ; and when they endeavoured to ap- 
prehend him, in conſequence of a legal warrant, he reſiſted them 
with his drawn. ſword; and therefore it was juſtifiable to kill him, 
act 22, parl. 1. ſeſſ. 1. Ch, II. concerning the ſeveral 3 of ca- 
* ſual homicide.” X rd 
In this caſe the interlocutor on the relevancy is as Slows, “ Suſ- 
© tain the libel relevant to infer the pains of death libelled ; but al- 
** ſo ſuſtain the defence proponed for the pannels, viz. That they, 
either by order of Mr Francis Montgomery, a privy counſellor, 
or of the magiſtrates of Glaſgow, proceeding upon the notoriety 
of the murder the day libelled, committed upon the perſon of Mr 
Park the town-clerk, and the flight of the Major, relevant to elide 
the libel Aimpliciter, unleſs the purſuer prove, that the Major of- 
ſered to ſurrender himſelf priſoner before the ſaid Major was at- 
tacked by the pannels, which they ſuſtain relevant to elide the 
forefaid defence, quoad ſuch of the pannels only as did actually 
kill, or gave command to ſhoot, after his offer to ſurrender, as 
ſaid is; but not againſt any other of the pannels as art and part, 


in reſpeRt they were aſliſting, in actu licito: and repels all the « o 
* ther defences,” &c. 


b | B The 


0 C RIMIN AL CAS ES. Neg. 


The jury found the libel not proved, and the defence proved; 


and that it was not proved the Major offered to ſurrender 1 700 
ſelf before he was attacked. 


| wat the pannels were diſmiſſed from the bar. 


Ad. Sir 8 Menzies, Ro. Forbes. Alt. Sir Pat. _— Wal. 
Pringle. 


N. B. There are long informations, and additions to at by way of n 
in the record. 


No 9g. 5 | N Auguſt 5, 1693. 
Andrew Lord RoLLo, and his Majeſty's Advocate, 
AGAINS T 


James EDMONSTON of Newton. = 
Acceſſion to murder puniſhed with bamſhment for life. 


E was indicted for being acceſſary to the murder of the Maſter 
of Rollo, who was killed by Patrick Graham of Inchbraco. 

The libel was ſuſtained by the court, relevant to infer an arbitrary 
puniſhment. 

The jury, all 1 in one voice, found it proved, 1}t, That Graham of 
Inchbraco had no ſword about him when he came from Invermay's 
houſe. 2dly, That the ſword with which he killed the deceaſed, 
was the pannel's. 3dly, That after he was killed, the pannel ſaid he 


thought it fairly done, and the me and Inchbraco whaſ; pered to- 
gether. 


The court baniſhed Tk. for life, —_ ordered him to 1 the 
kingdom betwixt and the iſt November then next, and to 
remain till he found ſecurity not to return under the penalty of 
1000 merks. | 


Ad. Sir Ja. Stewart, er ali, Al. Sir Pat. Hume, Cuningham, Wal. Pringle. 


g No 10. 


Nov. 1695. be Kixo againſt CUMING. 11 


No 10. | November 6. 1695. 


* 


His MAI ES x x's ADVOCATE, 
AGAINST 


GEORGE CUMING. 
Murder. Special verdict. — Capital ſentence, 


E was indicted for the murder of Patrick Falconer, a ſoldier ; 
and the jury found it proved, That ſome words falling out 
between George Cuming, the pannel, and three ſoldiers, in the Weſt 
Port, in the month of September laſt, the ſoldiers drew their bay- 
onets, and advanced to the pannel ; who, when they were within 
the length of his ſword, drew the ſame; and defending himſelf, 
Patrick Falconer, one of the three ſoldiers, was killed ; whereby 
they found him guilty of manſluug hter. 

The court ſentenced him to be hanged, and eſcheated his move- 

ables. 


A hard judgement, though he was autor rixe, See Inform. for 
Finhaven, in his trial, p. $2. 


AF. Sir Ja. Stewart, Sir Ja. Ogilvy. Alt. Sir Pat. Hume, Dav. Forbes. 
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Sir James Stewart, his MaJEsTY's ApvocaTe, 

| AGAINST | 6:6 
_ _THromas AIK EN. | : 
Blaſpbemy capitally puniſhed. | y 


E was indicted for blaſphemy by order of the Privy Council, 

and ſo the indictment bears, upon the law of God, the 
law of this and all other well- governed realms, and ſpecially 
21ſt act, 1ſt parl. Ch. II.; and 11th act, 5th ſeſſ. of the then pre- 
ſent parliament. 

It was charged, inter alia, That he had called the Old Teſtament 
Ezra's fables, profanely alluding to Eſop's fables: That he had 
called Chriſt an impoſtor, who had learned magic in Egypt, from 
whence coming into. Judea, he had picked up a few fiſher-fellows, 
who he knew by his ſkill in phyſiognomy had ſtrong imagina- 
tions, and through their help played his pranks, as he blaſphe- 
mouſly termed our Saviour's miracles : That Moſes was a better art- 
iſt and politician than Jeſus ; and that the ſcriptures were ſtuffed 
with madneſs, nonſenſe, and contradictions, ſo that he admired the 
{ſtupidity of the world in being ſo long deluded by them: That he re- 
jected the myſtery of the Trinity and incarnation; maintained, that 
God, the world, and nature, are but one thing; had ſaid, he pre- 
ferred Mahomet to Jeſus ; and hoped he would ſee Chriſtianity ex- 
tirpated ; and was confident it would be ſo in a ſhort time: 
That when he found himſelf cold, he had wiſhed to be in the place 
Ezra called Hell to warm himſelf, &c. 

The court found © Curling or railing upon any of the perſons of 1035 
„ Dletled. Trinity, relevant to infer the pains of death; 
cc an 4 


Feb. 1697. DavipsoNn againſt Dou LAs, 13 


« and the other crimes likewiſe relevant to infer an arbitrary 
„ puniſhment.” 
The jury, December 24. 1696, © unanimouſly find it proven, 


«© That the pannel has railed againſt the firſt perſon, and alſo 


% curſed and railed our bleſſed Lord, the ſecond perſon, of * Holy 
« Trinity; and further find the other crimes libelled proven.” 
The court adjudged him to be hanged, and his body to be interred 
at the foot of the gallows, and eſcheated his moveables, _— 
He was executed accordingly. 


N. B. The record does not take notice of any informations or pleadings, or the 
appearance of any counſel for him, 


No 12. | February 1697. 
CHRISTIAN DaviDso0N, and his Majeſty's Advocate, 
wy LS a 
3 CHARLES DovcLas, Enſign Francis Scot, and Alexander 
Stewart. 


Rape. Special verdift. — Arbitrary puniſhment. 


T HE indictment charged, That the Captain, with the aſſiſt- 

ance of the other two, did, upon the 13th October 1696, 
commit a moſt vile and atrocious rapt [rape] upon the perſon of 
Chriſtian Davidſon, a poor innocent maid, going about her lawful 


affairs, in the Green of Glaſgow, and that under the cloud of night, 


and with ſeveral other villanous and aggravating circumſtances, 
ſuch as laying violent hold on her, and dragging her away by force, 
tirring off her cloaths, and beating her perſon, notwithſtanding 
her crying and reſiſting to her power, hindering all other perſons 
from coming to aſſiſt her; and laſt of all by mocking at her di- 


ſtreſs and calamity, and Doane and glorying in the wicked- 
neſs, 


The 


| 
| 
| 


14 CRIMINAL CASES, Ne 22. 


The diet was continued, and the lawyers ordered to e 
their debates. 


It was objected, in defence, 1. That no abduction was Ubelled, 
tf that the charge. was oy 2 e which is not ſufficient 
to infer death. 1 

Anfever. Not neceffary to libel abduQtion, in order to. abject to 
the. pains of death. 

2. The woman did not complain for a conſiderable: time after the 
crime is {aid to have been committed, whereas the law requires ſhe 
ſhould in twenty-four hours. 

Anſ. This not neceſſary by our later * 


3. The pannels will prove alibi, by ſhowing in what company 


they were from the morning of the day libelled till night. 

Anſ. This not relevant as offered. Alibi is an exception that comes 
the neareſt of any to denying the libel * ; and therefore lawyers re- 
quire, , That it ſhould be ſo qualified as to {how it was impoſ- 
ſible for the perſon who pleads it to commit the crime, as when 


_he is alledged to have been in another kingdom, or at a great di- 
ſtance, but here it is not denied he was in the ſame town. 24d, 


When alibi is relevantly qualified, it muſt be proved by unexception- 
able witneſſes; but here fello-ſoldiers only named, who. are not, in 

ſuch a caſe, omni exceptione majores. 
The court found © the pannel's violently ravifhing Chrittian Da- 
vidlon, or being art and part thereof, relevant to infer the 
<« pains libelled; and finds the aggravations libelled, relevant 


* to infer an arbitrary punifhment; and repels the defence of 


« zlib: as proponed, and the haill other defences,” &c. 
The verdict was as follows: February 23. 1697. Find the pan- 
* nels, Captain Charles Douglas, Enfign Francis Scot, and Alexan- 
« der Stewart, violent raviſhing Chriſtian Davidſon, or being art 
% and part thereof, not proven ; and the plurality of the ſaid mem- 
„ pers of aflize, by the mouth of their ſaid chancellor, find the 


* apgravation libelled, in relation to Chriſtian Davidſon, not defi- 


*. Sce note on Maclean's caſe, Noa 1, 
nitely 


Feb: 160. "GCerpon, Kc. againſt MaccvlLyiocn,” 15 


n nitely proven; but the vrhole aſſize, by their ſaid chancellor, 
7 1 40 find it proven, that Captain Douglas, pannel foreſaid, the day 
E % belted, being about three quarters of an hour or thereby from 
4 his company in Mrs Brown's houſe, and having returned to the 
. yl « ſaid company, was queſtioned by ſome of them where he had 


| S & been, to which he anſwered, he was getting a maidenhead, and 
; „ ſhowed his knee fyled{fouled] with black dirt, but condeſcended 
. „upon none [did not mention] whoſe it was. 
7 The court ſentenced him to pay 300 merks Scots, of which ten for 
; his Majeſty's uſe, the reſt to Chriſtian Davidſon, - 
42. Sir James Stewart. © Alt Hugh Dalrymple, Skeen, David Forbes. 


„ Fn © February 8. 1697. 
ELISABETH GoRDON and his Majeſty's Advocate, 


SO 41 0:97 


Sir GopFREY MACCULLOCH, 
Murder.—Special verdift—Capital ſentence. 


E was indicted for the murder of William Gordon of Cairdines 
in 1690, after which he fled abroad. 

The jury found it proved, That the pannel gave the deceaſed a 
ſhot in the leg beneath the garter, by which his leg was broke ; and 
that he died the ſame night. 

The court adjudged him to be beheaded at the market-croſs of E- 

dinburgh, and eſcheated his moveables. 


AR. Sir Ja. Stewart, Sir P. Hume, Rob. Stewart ſenior. Alt. Sir David 
Thoirs, Hugh Dalrymple, Ferguſſon, Dav. Forbes. Very long Papers in 
this caſe. 


* 
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16 ERIMINAL CASES. 

e e e 2 14 + 169g. 7 
r His MAJEST vs ApvocAr r, ag LE 
8 AGAINST J 

Jonx Mun boch and SANET DoveLas. 2 


Adultery — „ Puniſbment. 0 | 


Hx v were capitally indicted, upon the law of God, and the Cà- 


non law, for adultery, aggravated by their being married per- 
ſons, the man having a wife, and the woman a huſband... 1 


The libel was reſtricted to an arbitrary puniſhment ; upon which 


they came in the King's will, and conſented'to be baniſhed Scotland 
for life ; and they were ſo accordingly. | 


N? 15. + | September 14. 1699. 
WILLIAM DOUGLAS of Dornock, 
4 6 4 1 N 8 N 


Rorzxr CARMICHAEL Schoolmaſter. 


Murder —drbitrar puniſhment. 
H E charge againſt him was, That underſtanding John Douglas, 


ſon to Douglas of Dornock, was to be taken from his ſchool, 


he reſolved to do the poor child harm; and for that purpoſe having 


bolted the door of his ſchool-houſe, Ing cauſed. two of the ſcholars 


hold the child's hands, he laſhed him with whips of ſtrong bend- 
leather till he was weary; and having reſted himſelf; did ſo a- 
gain; and thereafter drove the child's breaſt againſt the corner of a 
deſk, which rendered the child ſenſeleſs; notwithſtanding he laſhed 
him a third time, ſo that his buttocks and back became greatly ſwell- 
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a N e . 
March 1701. The Quzkx againſt ANDERSON, Gee. 17 


ed and diſcoloured; laſt of all, he ſtruck him betwixt the ſhoulders 
with the ſhaft of his whip, upon which the child died; and then 
Carmichael abſconded. 

The counſel far the proſecutor, Nov. 13. 1699, declared, they re- 
ſtricted the libel © to manſlaughter, by malicious killing and ſlay- 
« ing; and that they ſhall not libel nor proſecute the ſame as mur- 
der ex inſidiis, or murder under ©" 

He was ſentenced to receive ſeven ſtripes in the Lawn-market, fix 

at the croſs, and five at the Fountain-well; and to be detained in 
priſon till he find ſecurity to leave the kingdom, never to return, 


xnder all the higheſt Pains. 


N? 16. 1 8 March 22, 1701. 


Her MaJz STY'S ADVOCATE, 


 AGALNS T 
Tomas ANDERSON and Jon Wen, 


Commutation of Puniſhment by the privy council, — Perſon who returned 
after baniſhment hanged. 


Aenne having been e to death in 1694, and Weir in 
1699, for falſifying the coin, the privy council commuted ( chan- 


ged] the ſentence into baniſſiment, they 8 chemſebves not to 
return to Scotland under the pain of death. 


They returned, however, afterwards; ed which the privy 
council recommended to the court to fix a new day for putting the 
former ſentence in execution, This was done; and they were hang- 


ed ARE 


C . 


18 O RIM INAL GAS ES. Ns 17. 


No 17. | 1704. 
'Her mie ADVOCATE, 


AGAINST 


Jans DavspaLs and BARBARA Tanx AHILL, 


Inc capitally puni iſhed on a ee prog 3 bg on a deſective 
prov. 


Hzy were indicted for inceſt, ren che Wo of God, the law of 
this and all other well-governed realms, and ſpecially act 14. 
parl. 1. Ja. VI. She confeſſed the crime. 

The court, Jan. 22. 1704, found -the libel relevant to infer the 

pains of death. 

The jury, all in one voice, find, That the ſaid Barbara Tanna- 
hill her judicial confeſſion, before the Lords of Juſticiary, and the 
e ;nqueſt, together with the concurring witneſſes their depoſitions, 
« doth ſufficiently prove the indictment againſt her; but refers her 
© retraQting to the Lords themſelves: And as to James Dryſdale, we 
<« find nothing proven againſt him, except the woman's aſſertion, 
„ which is proven by concurring teſtimonies, together with her ju- 
« dicial confeſſion ; which is a n nden of his guilt of the 
crime indicted.” | Pie 

Ihe court delayed pronouncing ſentence for a conſiderable time; 

but at laſt they adjudged the woman to be hanged, and ba- 
niſhed the man. | 


Ac. Advocatus, et alii. Alt. David Forbes, Belſches. 
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June x705- _ The QUEEN againſt Biss Ex, &c. 19 


ft | Tg June 25. 1705. 
Her MAIJESTY'Ss ADVOCATE, 
AGAINST 


WILLIAM BissET and IAN CURRIER. 
Arbitrary puniſhment on a ſemiplena probatio of murder. 


* were indicted for poiſoning William Biſſet's wife — The 
jury found the crime proved by one witneſs. 

The court adjudged Biſſet to be ſcourged, pilloried, and N 
to the Eaſt or Weft Indies; and Currier to be baniſhed to the 
faid plantations, and detained in the correQion-houſe till an 
e of tranſ Porting her affer. 


Ne 19. . | | December 1705. 


Mr David Drummond, Treaſurer of the Bax x, and the Cautioners of 
Robert Pringle, late Teller there, with concourſe of her Majeſty's 
Advocate, 

16 41 N ST 


The ſaid RoBERT PRINGL E. 
Embezzlement of money in breach of truſt arbitrarily puniſhed. 


HE. inditment ſets. forth, © That where the duty of a ſervant. 
js fidelity; and that the defrauding his maſter of his goods is 
evidently theft, theft under truſt, and domeſtic theft; yet he, a ſer- 
vant of the Bank as a teller, did, in December laſt, embezzle and 
* ſteal the Bank's money, and thereafter fled; which occaſioned a 
review to be made of his books and accounts, and a ſearch of 
| C. 2 „% his 


cc 
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** his drawers, by the creditors of the Bank“, with concurrence of 
cc 


Ne 19. 


0 


* 


or ſtolen, L. 425, 10 s. Sterling, as by his books and other evi- 
dence would appear; and when he was taken, certain ſums were 
found upon him; and his crimes are aggravated by his obſtinately 
refuſing to diſcover how the reſt of the money had been diſpoſed 
« of,” Ahd the indictment concludes, That he ſhould not only 


cc 


cc 


cc 


be decreed to reſtore cum ammi cau/a, but puniſhed with the pains 


of death, and confiſcation of moveables.“ 


It was pleaded in defence, ½, That he was no domeſtic ſervant, 
the Bank not being like a private paterfambas; nor was he lodged 
and entertained in it. 24%, His truſt was not as a ſervant, but as 
an officer; as ſuch he found caution, and is liable ex contractu for 
damages. Z3aly, There could be no theft in this caſe; becauſe mo- 
ney is a fungible, and he not able for the fpectes, but for the ſum, 
which is a genus. 4thly, There could be no theft; becauſe the 
contrectation of the money was ab initio with the conſent of the Bank. 
In ſhort, he could be in no worſe ſituation than a fraudulent 


_ bankrupt, who is by ſtatute only ſubjected to an arbitrary puniſh- 


ment, 
The court found the libel relevant to infer an arbitrary puniſh- 


ment. 


In 1704, the Bank of Scotland (then the only bank in this country) ſtopped pay- 
ment. The occaſion will appear from the following reſolutions of the general-court 
of directors, that were thus entered in their books 15th December 1704: Pay- 
« ment being now ſtopped at the Bank, through the deficiency of caſh, occafioned 
« by extraordinary and unexpected demands within theſe twenty days paſt, upon a 
« report of raiſing the value of money, induſtriouſly promoted and ſpread by ſome 
«« perſons, and upon the real fearcity of cath all over the Kngdom :; Therefore my 
Lord Preſident of the court of Seſſion, Sir William Bruce, and Sir Robert Black- 
«© wood, (three of the directors), are appointed inſtantly to wait on my Lord Chan- 
'« cellor, and acquaint his Lordſhip of this emergent.” They having done ſo, re- 


ported, the privy council were to meet at fix o'clock that evening. * Ordered, That 


«6 a reprefentation be made to the council of this ſtop of payment, and the occa- 
„ ſion thereof; and craving, That their Lordſhips may take inſpection of the Com- 
cc pany's books, and ſee che ſufficiency of the nation's ſecurity from the Bank.“ 


a magiſtrate; when he was found to have run ſhort, embezzled, 
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He confeſſed ; and the jury found the indictment proved; upon 


which | 

Ile was ſentenced to be ſet on the cockſtool, [ pillory], with a 
paper on his breaſt, deſcribing his offence; and to be detain- 
ed in priſon till he ſatisfied the Bank, and relieved his cau- 
tioners. 

3 4. Da. Dalrymple. Alt. Da. Forbes. 
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No 20. 1709. 
1 55 Her MA JIES T vs ADVOCATE, 


r 9 
Robert Balfour, Maſter of BURLEIGH. 


Murder. — Special verdict. — Judgement death upon it, though it con- 
mu ined an abſurd qualification, 


' HE indictment againſt Robert Balfour, eldeſt ſon of Lord Bur- 
leigh, commonly called Mafter of Burleigh, ſet forth, That 
„ where by the law of God, and of this and all other well-govern- 


7 © ed realms, the crime of murder or manſlaughter is a heinous and 
4 c atrocious crime, ſpecially when committed upon ſet purpoſe and 


cc 


forethought felony, and ought to be ſeverely puniſhed; never- 
theleſs it was of verity, that he, ſhaking off all fear of God, and 
regard to her Majeſty's authority and laws, did, upon the gth,' or 
one or other of the days of April, in the year 1707, moved by a 
moſt wicked and unaccountable malice, come to the town of In- 
verkeithing on horſeback, and in arms, with two or three attend- 
ants; and having inquired for Mr Henry Stenhouſe ſchoolmaſter, 
and he appearing, he inquired at him, if he was Mr Henry Sten- 
houſe; and he having anſwered he was, he aſked him, if he 
* knew him; and he anſwering, No, he ſaid to him, he 


ce 
cc 
cc 
cc 
cc 
cc 
«c 


cc 


was the 
** Maſter 


91 
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** Maſter of Burleigh, and he had ſpoke to his diſadvantage *, and 
** he muſt fight him, or words to that purpoſe; to which Mr Hen- 
ry made anſwer, that he was not of his acquaintance; and that 
** he believed he had ſcarce ever ſpoke of him; but was ſure he 
had never ſaid any thing to his prejudice; but he continued ſay- 
ing, in theſe or like words, He muſt fight him with fire- arms on 
'* horſeback, otherwiſe he would ſhoot him; pulling out at the 
'* ſame time a piſtol, and bending it: whereupon Mr Henry did a- 
gain make anſwer, excuſing himſelf, and telling him, that it was 
hard to oblige him to fight a man that he had never injured; 
and that he had neither horſe nor arms, but was in his night- 
gown, teaching his ſcholars; and that it was againſt his princi- 
„ ples to fight duels: and he till infiſted in theſe or the like words, 
He muſt fight, or be ſhot to death preſently; and Mr Henry a- 
gain excuſing himſelf, he held the piſtol to his breaſt, and told 
him, if he would not fight him, that he would immediately ſhoot 
% him dead: and Mr Henry then ſaid to him, if he muſt fight, or 
* be murdered, I'll rather fight; thinking thereby to gain ſome 
© time to be rid of him: but immediately, and with the ſame 
* breath, he diſcharged his piſtol againſt the ſaid Mr Henry, and 
* ſhot him in the left ſhoulder with two balls; ſaying moſt inſo- 
© lently and cruelly, Take him that to be doing with, or words to 
„that purpoſe; and withal obſerving, that the ſaid Mr Henry 
did not immediately fall down dead; he pulled out another piſtol, 
* ſaying, I have miſled the dog; but the cry of the people ariſing, 
he inſtantly made his eſcape; and having drawn his ſword, rode 
away at the gallop, crying all the way, to amuſe the people, Hold. 
the deſerter: of which ſhot and wound the ſaid Mr Henry, af- 
ter ſome days languithing, and that the endeavours of two phy- 
fſicians and three chirurgeons had proven ineffectual, died, a- 
bout the 21ſt of the ſaid month of April. By all which,” &c;. 


6c 
«c 


cc 


. The real-ground of quarrel, it is ſaid, was the ſchoolmaſter's having married,, - 
while the Maſter was abroad, a girl he had fallen in love with. 


The 
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The concluſion is for the pains of death, and confiſcation of moveables. 
When his trial came on, July 28. 1709, he pleaded, Not guilty ; 
and his counſel argued, the crime charged did not amount to wilful 


murder, or from malice prepenſe; and therefore it fell under her 
Majeſty's general pardon. That it was not wilful, they inferred, 


from no circumſtance being libelled that could occaſion malice pre- 
penſe : on the contrary, it appeared from the charge, that the par- 


ties were unknown to one another, — The priſoner came to the town 
on a market-day openly. — The wound was not in a mortal place, 


but in the arm; which ſhewed the priſoner did not mean to kill, 
but only to frighten or correct. It was ſeparately pleaded, That 
the libel did not bear the wound was deadly; on the contrary, it 
admitted the deceaſed had lived ſeveral days after it; and the pri- 
ſoner will prove malum regimen; and that the deceaſed was of a fret- 
ful diſcontented temper; J. 30. & 4. F. ad leg. Aquil. 

Anſwers were made for the crown, (which it is needleſs to inſert, 
as the defences are palpably frivolous); and the court, after the de- 
bate, ordered informations to be given in to the clerk, in order to be 
recorded *, And upon adviſing theſe, Auguſt 3. 1709, they found 
* the indictment relevant to infer the pains libelled, and repelled 
the defence of her Majeſty's indemnity.” 

The jury brought in the following verdict. Auguft 4. 1709. 
They do, by the plurality of voices, find it proven, That the ſaid 


© Robert Maſter of Burleigh was at the ſchool-door of Mr Henry 


** Stenhouſe ſchoolmaſter at Inverkeithing, with piſtols, mounted 
on horſeback, at or about the time libelled ; and likewiſe find it 
proven, That the ſaid Robert Maſter of Burleigh did diſcharge a 
** Piſtol againſt the ſaid Mr Henry Stenhouſe; as alſo find it pro- 
ven, That the ſaid Mr Henry Stenhouſe was wounded in two 
places on his left arm, below the ſhoulder; and that he died 
within twelve days after he was wounded : but find it not pro- 


cc 
cc 


cc 


By the 20th Geo. II. the court has a diſcretionary power of ordering informa- 
tions, or not, as it ſhall ſee cauſe. 


* ven 
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<< ven,” That the ſaid wounds were given by the ſhot of the piſtol diſ- 
charged by the ſaid Robert Maſter of Burleigh.” ; 
It does not appear from the record, that any exception was ta- = 
ken to this verdict on the part of the prifoner; but the court ad. 
journed conſideration of it from time to time. The laſt adjourn- j 
ment, November 28. 1709, bears, © for ſeveral cauſes and conſide- 1 
rations moving them,” they delay ſentence till to-morrow. 5 
Next day, November 29. 1709, they adjudged the priſoner to be 5 
beheaded at the croſs of Edinburgh on the 6th of January „ 
1720; and ordained all his goods to be eſcheat, &c. ; 
AR. Advocatns, et alii. Alt. Naeſmyth, et alii. 


WV his'efcape from priſon, dreſſed in his ſiſter's cloaths: 
that diſguiſe impoſed upon the jailor, who allowed him to paſs. 


# 


maar | | February 7710 
Her MajzsTY's Abvocar z, 


AGAIN S T 


PETER MACLEAN, a dragoon. 


Perbal injury, and an aſſault in order to take a ſoldier's gun from him, 
ſufficient to reſtrict an indiitment againſt him for murder to an arbi- 
trary puniſhment. 

HE charge againft this man was, That, on the 3dof June 1710, 
he, out of a wicked and unaccountable malice, came up, with 

a fowling-piece in his hand, to James Ewan tenant in Tyllinglaine, 

Mens who was ſtanding unarmed in a vennel [lane] in the town of Mont- 
roſe, and without provocation preſented his fowling- piece to Ewan's 
breaſt, and ſhot at him therewith, and wounded him, ſo that he 
died in a few hours thereafter, 
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The pannel having pleaded, Not guilty, counſel were * and 
informations ordered. 


The information * the crown is as follows. 

It was alledged' for the defender, denying always the libel, That 
the ſame could not be ſuſtained relevant, in regard that the defunct 
did give the pannel moſt intolerable provocation, by injurious words, 
and alſo by moſt treaſonable reflections both upon her Majeſty's per- 
ſon and government ; and therefore the pannel had juſt reaſon, by 
virtue of his office, being a ſoldier in her Majeſty's ſervice, and at 
the time in her pay, to reſent the ſame in the ſevereſt way. 

To which it was anſwered, That, 1mo, the alledgeance flatly con- 
tradicts the libel as it is laid ; the libel bearing, That the ſaid Pa- 
trick Maclean did, without any manner of provocation, preſent his 
fowling-piece, ſhot at the ſaid defunct, and wounded him; of which 
wound he died. | 

But 2do, The defence can never be admitted: for by what law 
are ſoldiers allowed to reſent any verbal injury done either to them- 
ſelves or their prince, after ſuch a manner as to inflict, at their own 
hand, the utmoſt pains of law; eſpecially ſeeing that the pannel 
being armed, and the defunct unarmed, the pannel might have 
ſeized and apprehended him, and ſiſted him before a proper judica- 


* They are here inſerted as tranſcribed from the record (which is very incorre&) 


in the courſe of Mungo CampbelPs trial, Maclean's caſe being quoted as a prece- 
dent very favourable to Campbell's plea. 


+ In judging of proofs, every thing ſworn by a witneſs in judgement was held, 
by our forefathers, to be true: a poſition which indicates great integrity and ſimpli- 
city of manners, but little knowledge of mankind. So far was this carried, that, 
till within a century and a half, a defendant was not ſuffered to alledge any fact con- 
trary to thoſe contained in the declaration or libel. The reaſoning of our judges 
was to the following purpoſe : *The purſuer hath undertaken to prove the facts 
mentioned in his libel: if he prove them, they muſt be true; and therefore any 
e contradictory fact alledged by the defendant muſt be falle. Hiſtorical . 5 
vol. 1. p. 407. * 


D ture 
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ture for condign puniſhment, ſuitable to the nature of his offence? 
and it can never be pretended, that any man is verſmt in licito, who 
exceeds the bounds preſcribed to him by law, which allows no man 
to reſent verbal injuries by violent invading or attacking the defend- 
er's perſon : ſo that whoſoever does ſo invade or attack another, muſt 
be anſwerable for the conſequences thereof. 

It was further alledged for the pannel, That the ſhooting of the 
ſaid defunct happened by a mere accident, without any deſign in 
the pannel; in ſo far as the defunct having reproached him in the 
manner above mentioned, and then offering to invade the pannel, 
he, for his own defence, clubbing the fowling-piece, his ſleeve ta- 
king hold of the lock thereof, did, nnn any deſign of as, go 
off, and wound the defuna. 

To which i it was anſwered, That this defence cannot be admitted, 
ſeein g it is contrary to the libel: for the libel bears expreſsly, that 
the pannel came up with a fowling-piece to the defunct, and, with- 
out provocation, preſented the ſame to the defunct's breaſt, and 
ſhot at him therewith, and wounded him; of which wounds he died 
ſome few hours thereafter : fo that the libel, as it is laid, is moſt un- 
queſtionably relevant. 

2do, Eſto the defence were true, yet it avid a moſt mali- 
cious deſign againſt the defunct; ſeeing that it is plain from the 
ſaid defence with the clubbed fowling-piece, which might prove as 
ſudden and effectual to take away the defunct's life, as the diſchar- 
ging thereof did; and ſeeing he was ver/ans in illicito, he can never 
contend againſt the relevancy of the libel, or pretend to exclude the 
ſame, by alledging, that the defunct's death happened in another 
way than he deſigned it ſhould have done, VIZ, by beating out hls 
brains by his clubbed r ee | 


The wade for the 3 is as follows. 
10 The ſaid Peter Maclean ſtands indicted, &c. The pannel being 


called to the bar upon his trial, denied the libel, as he ſtill does; 


and informations upon the debate being appointed | to be given in, 
the 
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the pannel, before anſwer to the purſuer s information, humbly 
craves leave to premiſe ſome general points in law, which found the 
preſumption for the pannel, That if it ſhall be proven the fact libel- 
led fell in his hand, yet there was no murderous deſign or fore- 
thought felony on his part; but, on the contrary, that, uad him, 
all was but caſual, or at moſt but culpable; and ſo not puniſhable 
pena ordinaria, but arbitrarily allenarly [only]. For, 

imo, As there is not any cauſe or ground of previous malice, or 
forethought prejudice, on the pannel's part, Iibelled ; ſo indeed was 
there none, nor was the pannel of the defunct 8 acquaintance ; and 
it is not libelled that he knew him; ergo, what is alledged to have 
happened, preſumeable to have been but the effect of caſualty, or 
ſomething elſe leſs culpable than the crime of murder or manſlaugh- 
ter libelled. 

do, That the pannel's piece or 3 being 1 upon 12 ſhoulder 
du wiſe, and ſo with its muzzle naturally forward, might have 
been miſtaken by the byſtanders as if it had been preſented to the 
defunct; and conſequently, if the ſhot went off, the preſumption i is, 
that the off- going of the ſhot might. have been occaſioned by the 
ſtickle [trigger] its being ruffled or touched by the pannel's ſhoulder, 
or ſome part of his cloaths ; and fo the ſhot not neceſſarily aſcribable 
to the pannel's alledged une firing at the defunct. But, 
3tio, And efiq it ſhould be proven, that the pannel's hand was at 
the work of the piece, as it is hoped it cannot, becauſe his hand be- 
ing ſo poſted is not expreſsly libelled ; yet ſeveral things might have 
happened that would exculpate the. pannel altogether, at leaſt from 
the ordinary puniſhment ; ſuch as, that the defunct quarrelled the 
pannel for carrying a fowling-piece, the defunct thinking that the 
pannel's carabine was ſuch, the pannel being an Engliſh dr goon 
of the Earl of Eſſex's regiment, under Colonel Lucas, in her Majeſty's 
ſervice in Scotland; and about which carabine, as a ſuppoſing 
fowling- piece in manner libelled, and about hard” words ufed both 
againſt the pannel and her Majeſty's perſon and government, not tat 
to be TO, and the defunct's thereupon invading the pannel for 
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of that moderation of detect chat M allows; and which ex 
ces, though in the diſproportion of the arms ade uſe of by the 
pannel, R is but puniſhable arbitrarily, and not pena ordi maria. . 
5 And. this being premiſe, the panners true defences were, | 

"Th at the defundt reſtified his unaccountable diſaffection to her Ma- 
jefty, as as well a as ; batr ed and n malice at the pannel; in ſo far as, though 
unacquainted, yet finding him in the Engliſh dragoon livery, with 
his carabine, which was doubtleſs lawful for him to carry, yet the 
acfuntt quarelled him, under the name of raſcal, how he durſt car- 
4 y 4 bling piece; and that if the Prince had his own, he durſt not 
wt, db; adding, that her Majeſty was but a w——; and thereupon 
AHultedt the panne, for” taking his carabine from has or poſſibly 
Tor ep 1 che pannel himfelf, had he got in upon him, the de- 
Fin his dütlage ous expreſſions aforeſaid importing no leſs; ſo that 
It in tlie ſtrüggle the piece went off accidentally, and killed, or if 
through thepannePs juſt grief, as well as fear and terror of what his 
fate would have'been, if the defunct fhould get in upon him, the de- 
funct being robuſt and ſtrong; and having already vented ſo much of 
his malice, albeit wanting ſword or deadly weapons; yet if the pan- 
nel, in his own juſt defence, fired the carabine, there was nothing 
in all that but a ſeeming exceſs only as to the moderamen inculpate 
tutele, with reſpect to the arms uſed by the pannel in his own de- 
Fence, he ought to eſcape the ordinary puniſhment. For all which, 
and according to what the pannel's procurators promiſed to give 
authorities for in their information, vide Menoch. De arbit. judlic. 
lib. 2. cu. 278. De pina excedentis defenſionts modum quod fit arbitraria, 
from the authorities of à vaſt multitude of the greateſt practitioners 
in matters crimitial. Item vide Weſenbec. concil. 19. num. 57. Dambond. 


yon crim. ws ou num, be pr d P. 4: J. 7. cap. 3. num. 17. 
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where it js held 2c a ppinciple, That u ede imminear pe- 
JJ)JVVVVVCVV & torcor ft, tunc 
101 etiam armis 1nermi reſiſtere licebit; veluti fr homo audax et qui 
- alium proprio ipſius gladio extorto et adempto rden mp pereuſſe- 
« rit, denuo aliquem ſed nullis armis adortus, et jurgio prius ex- 
« citato, deinceps pugno pulſare auſus fuerit; hoc caſu, fi in- 
e ſyltatus duriori armorum genere hunc aggreſſorem repulſando 
% trucidarit, a crimine homicidii excuſandus videtur.“ And the 
reaſons for all this are, That as the law of nature allows of ſelf-defence, 
ſo are not the proportion or dif] Proportion of arms conſidered in law 
in a ſtrict ſenſe, or arithmetically with reſpect to the length, breadth, 
and ſharpneſs of one weapon in compariſon with another; but in a 
larger ſenſe, and geometrically, as the law ſays, i. e. with reſpect to 
the ſtrength, fierceneſs, and vigour of one man, though without any 
other arms than his limbs, or but a ſtaff or rung, in compariſon 
with an aſſaulted feebler man, though having a ſword and deadly 
weapon: and the ratio rations, why the not obſervance of the mode: 
ramen inculpatæ tutele, in the caſe, of a previous aggreſſion on the der 
funct's part, is not held to be a dolgſa omiſſio, and ſo but arbitrarily 
puniſhable, is, That habenda eſt ratio juſti metus, et animi irri- 
tati, et dolore affecti; quæ ſingula dolum excludunt;” for which 
vide Stur. de vindict. privat. cap. 4. De dęfenſ. vitæ corp. et rer. apho- 
riſin. 7. u. 4. et aphor. 9.. 

To all which it was anſwered, That, 1, the alledgeance ough 
to be repelled as contrary to the libel, bearing, that the pannel, with- 
out provocation, preſented. his fowling- piece. 2do, That ſoldiers 
are not allowed to reſent verbal injuries done themſelves, or their 
prince, at the rate of killing, eſpecially. when the defunct wanted 
arms; but that the pannel ought. to have ſeized: the defunct, and 
brought him to juſtice. 3tio, That the pretext of the pannel's 
piece being clubbed, ſhows, his deſign of knocking the defunct 
fed; ſo that the pannel was rather on the offenſive than the defen- 

ve. | | 
Replied for the pannel, to the firſt, That, Imo, the libel, in fay- 


ing 
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ing it was without provocation, is but ne ative. and can never pre- 


clude the pannel from alledging Upon, « and proving the politive 
qualifications of provocation, grief, and fear, condeſcended on in his 
ſaid defence. ade, The bel its bearing the pannel to have pre- 
ſented his fowling; piece to the defunct, was out of probable miſtake 
of the purſuer's informers, becauſe of the reſemblance a clubbed 
piece has to a preſented, ut fupra; 3 beſide that /eparatim, the 
defunctꝰ's fierce threats, and aſſaulting the pannel, and fear of what 
the conſequence might be, if the defunct had got in upon the pannel, 
would have juſtified even his prefenting and aring, and that in his 
own defence, for the reaſons aforeſaid. _ g 

- To the ſecond, replied, That the verbal i injuries are but alledged 
on by the pannel as aggravations of the defunQ's aſſaulting him, 
and as further grounds of his juſt grief and terror of what might be 
the conſequence if the defun had got in upon him. And 2do, Al- 
heit that the defunct wanted arms, yet his fierceneſs and ſtrength of 
Body was ſuch, as the pannel was not match enough for him to ſeize 
him or bring him to juſtice, or yet to defend himſelf from * 
deſtroyed by him, had the defunct got in upon him. 

To the third, replied, That upon the contrary, the nannel's at- 
tempting to club his piece, was rather an indication of his mind to 
beat off the defunct, rather than to kill him by ſhooting, becauſe 
a knock, either on head or ſhoulders, was not at all fo ready to kill 
as the ſhot. But 2do, The defunct's aſſaulting and invading the 
pannel to be in upon him, did put the pannel out of all his poſtures, 
ſo that albeit he had ſhot, yet the law, ut fupra, mitigates and re- 
ſtricts the puniſhment of his ſo doing to that of arbitrary, becauſe 
of the grief and fright he was in, that exculpates from all dole, 
and renders the fact but puniſhable for want of that exact meafure 
of moderation in his defence, that otherwiſe men in their com po- 


ſure, and without ſurpriſal, might poſſibly have obſerved; and which 


want of exactneſs being at moſt but a ſpectes culpæ, that in crimina- 
libus nunquam dolo equiparatur, the fact libelled is therefore, by the 
* of law aforeſaid, but arbitrarily puniſhable allenarly.“ 

March 
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"March 1. 1710. The Lord Juſtice-Clerk, and Se Grits of 
Juſticiary, having conſidered the indictment at the inſtance of Sir 
David Dalrymple, her Majeſty” 8 Advocate, for her Hi ghneſs s inte- 
reſt, againſt the faid Peter Maclean, pannel, for the crime of mur- 
der, with the debate chereon, they find the indictment relevant to 


infer the pains of death; and ſuſtain the defence proponed for the 


pannel in theſe terms, viz. That the defunct quarrelled the pannel 


under the name of raſcal, how he durſt carry a fowling- piece, and 
e that if the Prince had tis own, he durſt not do ſo, and adding 
« theſe words, that her Majeſty was but a whore ;” and thereupon 
aſſaulted the pannel for taking his carabine from him, relevant to 
reſtrict the libel to an arbitrary puniſhment ; and remit the ſame to 
the knowledge of an aſſize. 

The trial proceeded, and three witnellcs were. Santi the * 
proſecutor, who depoſed, they ſaw Ewan immediately after he was 
ſhot, but none of them ſay they ſaw Maclean ſhoot him. The 
jury brought in a verdict, ** all in one voice finding the crime, as 


© libelled, not proven 4 and Maclean was aſſoilzied, and Wee 


from the bar. 
Act. Kennedy, et ali. | Alt. D. Forbes, et alu. 
"N22. 1007 oh Tov: 1 Flmergii 71D, 


CHARLES Hay, 
AGAINST 


JOHN Ha v. 


Con ne of Peace try ſubornation of witneſſes, and * a jury ? 


FIT few; reſiding officer of the cuſtoms; having been in- 
dicted before the juſtices of peace of Edinburgh, at the in- 
ſtance of John Hay, comptroller of the cuſtoms at Preſtonpans, 
with concourſe of the fiſcal, for fuborning witneſſes, ' on act 80. 


James 
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James V. and act 48. Q. Mary, offered a bill of advocation (certio- 
rari) to the court of juſticiary, on the following grounds. ; 
I. Juſtices of Peace have no juriſdiction in capital crimes. | 
Ans. Even by our old law, the juſtices might judge in capital © 
crimes, at leaſt in quarter-ſeſhons. This appears from the inſtruc- ( 
tions 1661, which 1mpower them to inquire into ſeveral capital 
crimes, and to certify them to the quarter - ſeſſions or criminal 
courts ; but by 6to Annæ, the juſtices of the peace in Scotland have the 
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ſame powers veſted in them that the juſtices of peace in England 8 
have, and they are appointed to take the aſſiſtance of one or more 5 
of the Lords of Juſticiary in pronouncing ſentence ; now that the © 
juſtices of peace in England may judge capital crimes, appears from Y 
act 18th Edward III. cap. 22.; and 34th * III. cap. 1.; and 
Dalton, voce Feleny. | 

Replied, 1½, The inſtructions 1661 impower the juſtices not to 1 
judge capital crimes, but only to inquire and certify as to them. 5 
The act 60 Anne gives no additional powers, but only ſuch as are 5 
neceſſary for the preſervation of the peace, and had been in uſe to be f 
exerciſed by the privy council: and even by the law of. England, rhe : 
juſtices do not judge in capital crimes, but have only a power of in- a 
quiring into and certifying them to the juſtices of gaol- delivery; 4 
and the 18th Edward III. was reſtricted by the ſtatute iſt and 2d Phi- . 
lip and Mary, as Lord Hales, in his Pleas of the Crown, and Dal- 9 


ton, both obſerve. 24h), The crime libelled is not capital: for Q. 
Mary's act infficts a lefler puniſhment than the former did. 3dly, 5 
The defender has homologated the juriſdiction of the juſtices, by 


applying for a warrant to cite witneſſes in exculpation. 


Duplied, Queen Mary's act does not abrogate her father's; and 4 
it appears from Sir George Mackenzie's Crim. that ſuborners have «7 
been hanged ſince. There can be no prorogation of criminal juriſdic- N 
tion. | 


II. The Juſtices have committed iniquity in trying this caſe with- 
out a jury. 
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4. They have been in as 1 t caſes not capital 
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The Lords 1 the cauſe. Rua a 
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Hr Ml Ma Geog 8 n 1 8 relict of the de- 


ceaſed David * gardenerr 
SAG A 1 N 


Axcht BALD. > BURNET of Carlops, and Cornet James Loudon. 


Homicide ot per plures in rixa, without weapons, not capi- 
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T HE indictment againſt theſe gentlemen ſets forth, That the 
ſaid deceaſed, when walkin inoffenſively in the Cahengäle, 


1711 


| without arms, and not having ſo much as a ſtaff in hib hand,” was, 
upon the 12th Auguſt 1710, invaded by the priſoners, who beat 


him in a cruel manner; Burnet with a ſtaff of broom, and London 
with a cane; and after they had brought him to the ground, conti- 
nued their blows; ſo that, when, they left him, he was ſcarce able to 


crawl into a neighbouring houſe, where he died next morning; and 


that when ſurgeons were called, they found his head bruiſed and 
{welled, a great deal of extravaſated blood in certain places, &c. 

The Lords, upon adviſing long informations, January 22. 1711, 
found the libel relevant; but ſuſtained the defence, That the beating 


was per 2e commiſſum, in conjunction with any of the two —— 


ing defences, viz. That any beating committed by tliem was in a 


tuilzie or rixa, in which they mixed themſelves to relieve.a youth in 
the defunct's grips, or in a ſtruggle with him; or, /eparatim, That 
they had ſwords about them, and only made fe of ſtaves or bat- 


tons, relevant to reſtrict the libel to an arbitrary puniſhment, 


E | The 
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The verdict returned by che jury was as follows. Jan. 22. 1711. They 
do, by a plurality of voices, find, That Archibald Burnet of Carlops, 
* pannel, did, about the time and at the place libelled, ſtrike at 
% and beat the ſaid David Redpath gardener with a big ſtaff, ſuch 
as was produced in court; and as to Cornet James Loudon, the 
e other pannel, they do all in one voice find, that he the ſaid Cornet 
did ſtrike at and beat the ſaid David Redpath gardener with a 
© ſmall cane, and continued to do ſo, likewiſe about the time and 
© at the place libelled; and that the ſaid David Redpath gardener 
+ was dead on the 14th day of the ſaid month of Auguſt; and that 
nas to both pannels, the beating was per plures commiſſum; and that 
* they both had ſwords about them, but did not make uſe of 
„them.“ 5 e 
The court fined Burnet, January 31. 1711, in L. 100 Sterling, 
and Loudon in L. 50, to be paid to her Majeſty's receiver-gene- 
ral; and ordered them to be detained in priſon till they produ- 
1 a ſufficient voucher of the payment. 


Act. T. Kennedy. Alt. Hen. Wallace, Dar: Forbes, 


Ne a4. June, Auguft 1712. 
Sir David DALRYMPLE of Hailes, Baronet, 
| AGAINST 


Lupovick GRANT of Grant. 


May a lawyer, who was, when King's Advocate, conſulted by a party, ac- 
cept of employment on the other fide, upon his being diſplaced ? 


This being a moſt extraordinary caſe, the papers in it ſhall be gi- 
ven as in the record, though incorrect ; omitting, however, ſuch 
paſſages as contain nothing bur perſonal reflections. 


＋ HERE was a petition preſented to the ſaid Lords by Sir David 
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Dalrymple of Hailes, Baronet, humbly ſhewing, That where, 
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1712. © DALRYMPLE againſt GRanT, 35 
in the criminal purſuit at the inſtance of the Laird of Grant elder, 
againſt Grant of Mullochard, and others, and the recrimination at 
the inſtance of the ſaid Mullochard, and others, againſt the ſaid 
Grant, the petitioner did appear as procurator for Mullochard : and 
the firſt queſtion which occurred being, Whether the libel of recri- 
mination ſhould be read before the debate on the principal libel ? the 
petitioner, as procurator for the defender, did yield, that the debate 
on the principal libel ſhould precede, And thus he not only com- 
peared, but acted for the defender without objection. 

But when the petitioner came to make the reply in the debate, the 
purſuer did interrupt him, and made a verbal complaint, That he 
having been conſulted by him on the ſubject of the principal com- 

* plaint, and knowing the ſecrets of his cauſe, could not plead a- 
© gainſt him:” And afterwards explaining himſelf, he added, That 
the petitioner had been conſulted after the libel was drawn before it 
was executed; and after it was executed, he had been adviſed by the . 
purſuer before the compearance; but acknowledged he never advi- 


fed the petitioner ſince. 
On the other hand, the petitioner did not impugn theſe facts; but 


added, 'That at firſt when the caſe was brought to the petitioner, he 


told, that he had been conſulted by young Grant's commiſſioners 
(the defender in this cauſe) long before, about the right of poſſeſſion 
of the houſe of Grant, (the main ſubject of the principal libel); that 
he did apprehend the purſuer would make nothing of the complaint ; 
and that he behoved, in all queſtions concerning the poſſeſſion, to 
be for his ſon and his commiſſioners ; but however, being at that 
time Queen's Advocate, it was his duty to concur ratione offici: ; and 
if he ſaw juſt cauſe of complaint, he promiſed he would do it as he 
ought, heartily. When the purſuer himſelf came to the petitioner. 
the ſecond time, he told the ſame thing : and at both times he did 
ofter what good offices he was capable of for ſettling the difference ; 
which he accordingly did endeavour : and beſides that, he ar 
intimated to the purſuer his concern for his ſon in manner foreſaid. 
He did, and does ſay, here were no ſecrets of the purſuer propaled, nor 

| E 2 could 
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could be, the ſubject of both libels, being matters of fact, open, 
and to be proven. And to theſe things openly averred by the peti- 


tioner in court, nothing was, nor indeed in x juſtice could be, dud 
{ed by the purſuer, 


This, as near as he can 8 was the ſtate and ſubſtance of 
the facts in this verbal complaint on both ſides; to which he could 
add other circumſtances, but he confines himſelf to what was before 
their Lordſhips. Upon which their Lordſhips did not pronounce any 
formal interlocutor, but did publicly give it as their opinion, that 


the petitioner ſhould leave the reply to be managed by another; 
which he did. 


But give the petitioner leave, in a point ſo nearly concerning 
him, with due reſpect to repreſent, 
1940, That he deteſts the practice of deſerting a client, and go- 


ing over to his adverſary, or the betraying the ſecrets of a cauſe: 


and beſides the teſtimony of his own mind, (which enables him to 
deſpiſe the conſequences of this ill- founded complaint), beſides alſo 
the preſumption of law for innocence, (the common benefit of man- 
kind in civil ſocieties), he has had the honour to be many years in 
the profeſſion of the law, he hopes he may, without offence, ſay, 
not obſcurely; and he defies this complainer, or any other whatſoe- 


ver, to lay the leaſt charge againſt him of having acted ſordidly or 


unworthily: and he does contend, that by law, in ſuch caſes, a 
complaint that does not carry ſomething of more than ordinary 
weight and probability, ought not to be admitted; at leaſt ſuch 
complaints require the plaineſt evidence: but by the facts in this 
caſe, there appears no deſerting of his client, no ſecret, no betray- 
ing; for long before any purſuit, he was conſulted for Colonel Grant 
and his commiſſioners; nor did he conceal it, or pretend to ſerve 
the purſuer, in any queſtion concerning the poſſeſſion. In the next 
place, he told, and the thing itſelf ſpeaks, that he conſulted, in or- 
der to concur in his then office; and indeed he was bound by that 
office, if juſt cauſe ſhould appear, to concur freely, and would have 
done it. 


But 
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1712. DALKYMPLE againſt GAAN T. 37 


But all this was rationt officis : and truly ſo ſoon as the Queen 
laid him aſide *, the purſuer, from what he declared to him, (as he 
thinks), looked on himſelf as no longer concerned with him; nor 
did he dream the petitioner had any concern with him; on the con- 
trary, he had entered the court on the defender's ſide, and had ap- 
peared for him in the firſt queſtion without objection. | 

If indeed the purſuer had employed him when he had no office, 
the queſtion would have come to that, — Whether a lawyer neglect- 
ed, may not change his ſide, eſpecially where he has never given an 
opinion to his firſt employer, or cannot be charged with having in 
his power to betray writs or ſecrets? And though the petitioner has 
preſcribed ſtricter rules to himſelf than the law requires, yet the fa- 
mous Mattheus was of opinion, a lawyer, in ſuch a caſe, might 
change his ſide: Et privati advocatum, ſi non callide atque perfi- 

„ dioſe renunciaverit, ſed a litigatore dimiſſus fit, ad verſario ejus o- 
<« peram dare poſle fatemur; ſibi enim imputare debet litigator, ſi 
„ mpatronum, cui omnia cauſæ merita perfecta ſunt, dimiſerit, cum 
potuerit, ac debuerit, certe cogitare quid fit eventurum;” ad tit. De 
prevar. cap. 1. G5. And he will venture to affirm, that no court in 


Chriſtendom has at any time found a lawyer blameable in ſuch a 


caſe: and he could prove, that the contrary obtains, were that his 
caſe; nay, that it has been done by the greateſt, and by men of as 
fair character as ever wore gowns. : | 
But where, by his office, he was a joint purſuer, as is uſual, 
and where he did not diſſemble his concern for the other fide, that 
when that office ceaſed he ſhould not be left at liberty to appear for 
his firſt client, is wholly new, and without poſitive laws or example 
at home or abroad; and that, he humbly conceives, is a ſolid ex- 
ception in matters of complaint or cenſure. - , | 
It was indeed noticed, that to conſult the Queen's Advocate at 
raiſing of a libel was uſual; but if he was conſulted before compear- 
ance, it is preſumed to be ob vindidtam priuatam. 


Sir James Stewart was admitted Queen's Advocate, 8th November 1711. 


But, 
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- But, with ſubmiſſion, 1-0, This diſtinction has not yet the au- 
thority of any law or practice in any other caſe to ſupport it. 240, 
To conſult in the one caſe is juſt as uſual as in the other; but in 
both it is but a matter of decency only; that ſince the Queen's Ad- 
vocate, by his office, is of neceſſity a joint purſuer, the party who 
inſiſts for private intereſt ſhould, out of regard to him, as ſuch, 
inſtruct him in the cauſe when it is to be tried. ziio, If there were 
any real difference, the adviſing of a libel to be raiſed, is a more 
cloſe act of conſulting the vindicta privata, than the concurring 
after it is raiſed, 4, There could lie no blame againſt the peti- 
tioner to conſult, where he had no choice to concur or not, and 
where he told his engagements, if his office OE" not made his con- 
courſe: neceſſarrxr.＋ . | IP 

But, 5to, In matters of complaint, and e to ſome cenſure, 
it ſeems natural to follow the common maxims. The queſtion is, 
uo animo he conſulted with the purſuer? for the animus diſtinguiſhes 
and gives form to the fact. If he did, as by his office it was, and 
muſt be owned; for if it had not been taken as granted in the rea- 
ſoning in court, it would be cleared beyond contradiction, that that 
office ceaſing, the petitioner is free. If he did it as a private law- 
yer, it is thought he is not. Since then, without abſurdity, it may 
be aſcribed to the firſt, the law ſays, Semper in dubiis benignio- 
ra præferenda ſunt, in pænalibus cauſis benignius interpretandum 
*. eſt. Rapienda eſt occaſio que benignius præbet reſponſam.“ The 
queſtion is, . What my intention was ? - The law ſays, © In ambiguis 
orationibus maxime ſententia ſpectanda eſt ejus qui eas protu- 
** liflet.” Interpreting mens words or actions, ea potius accipien- 
* da ſignificatio quz vitio caret.“ Beſides, when this conſulting 
might be aſcribed to the one or the other cauſe, it is in law applied 
to that character qui prevalet, to the jus nobilius. And as theſe gene- 
ral rules do preſume, that my concurring and adviſing was ratione 
officu ; ſo, on the other hand, there is no maxim, obſervance, or ſta- 
tute, to preſume, that the ſecond conſultation was on another foot 
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ein the firſt, or that either were on any other account chan ratiune 
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But, in the next place, 858 8 the «lier leave to make 300 re- 
marks (as he hopes) on the form and method of his complaint. It 


"was owned, that the complainer had given him no notice of it before- 


hand; that he had not deſired his ſervice of late; and de facto he had 


compeared for the defenders without objection. 


From whence he does, with humble reſpect, contend, That firſt 


he could not except againſt his compearing, having once admitted, 
and even given occaſion to it, by neglecting the petitioner, 


But, in the next place, are complaints of this kind to be made, if 
it had been even againſt a macer or a door-keeper, without being 


given in in writing? Your Lordſhips know better than he, that the 


office of advocate is by lawyers called Iaudabile et mobile officium ; that 


the faculty is the nurſery! of the bench, and under the favourable 


protection of the law and judicatures, as a conſiderable part of the 


college of juſtice; ; on that account it was in law the more neceſſary to 
have let him know his accuſation, and his accuſer. He might add, 

that he has had the honour to be in ſeveral conſiderable ſtations; and 
does defy the complainer, and all men elſe, to charge him in Wing 
in point of probity in his profeſſion. He dare appeal to their Lord- 


ſhips, and to his country, on that head; and for that reaſon alſo it 


was an atrocious injury thus by a public ealumny to attack him by 
ſurpriſe. The petitioner does aſeribe it to a boundleſs malice, that 
would carry the complainer to murder him in the dark, if he had 


opportunity: for he that attempts his credit ſo groundleſsly, aſſaults 
him in that which is dearer to good men than life itſelf; and the 


poor pretence of being a purſuer is too thin a cover to veil ſuch in- 


temperate malice from the eyes of God or men. 
But, 3/0, As to the ſubſtance of the complaint and concluſion, that 


he could not plead againſt the complainer, 


Imo, The privilege to plead is the petitioner's private right, eſta- 


bliſhed, and cannot be reſtrained or diminiſhed, but by his conſent, 
or "EN his fault. 


204, 
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2do, He will not a their Lordſbips with. the authorities which 
might be adduced from the practice of other courts. The petition- 
er does not in this caſe, he never did in any, caſe, nor as he hopes ever 
ſhall need, to juſtify himſelf from thoſe examples that touch on the 
_ utmoſt lawful l Wo; be vet by lawyers, with, mas: to thezr 


clients. | U 10 221154 ext both on bod off 

This only gives ha petitioner leans. to. obſerve; that for an ** 
who has been conſulted for a private party, to appear, after he is made 
Queen's Advgcate, againſt that party in the ſame. cauſe; or for the 
Queen s Advocate, after he is laid afide, to appear on the other ſide, 
in thoſe very cauſes that have been purſued by him, is giti juris; 
and yet, in all theſe caſes, the ſecrets of cauſes may be pretended to 
have been opened; and if ſuch bare, pretences were ſufficient to in- 
fer a crime, no name of oſſice could excuſe it; and therefore the 


complainer did necellarily as, that . ane Magi in en ſecret 
of the cauſe. rind farder i ' 


But neither is chis ** Gaſicient ba he 1 of any nation, un- 
leſs it be added, that theſe ſecrets have been revealed; and in that 
caſe the lawyer tranfgrefling is to be puniſhed, though he had the 
Pretence of a ſupervening office to excuſe him. But now in this al- 
ledgeance there behoved to concur two facts: : 1m, That there were 
ſecrets; 2do, That theſe have been propaled ; both of which in this 
caſe are not only falſe, but redargued from the nature of the cauſe. 
The ſubject is open facts to be proven; there is no confeſſion, private 
or public, of parties; no inſtructions in writing made uſe of: the 
knowing of the ſecrets 1s therefore a bare pretence, 

The petitioner has thus far taken it for granted, that the Queen's 
Advocate, being conſulted at the raiſing of a libel, by a private par- 
ty, was not concerned in the vindicia privata,, but was underſtood 
only to be adviſed. ratione ici, as has been ſaid, , 90 

But for farther clearing of that Point, the petitioner offers he fol- 
lowing reaſons. 

1,20, Their Loxdſhips el that fac as certain, as indeed it 
is, viz. that beſides the ordinary fee for concurrence, which is ne- 
celſitatis, 
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ceſſitatis, it is uſual to give the Queen's Advocate a honorary fee of 
courſe, and out of reſpect, becauſe the concourſe lays him under 
che neceſſity to be a joint purſuer; and this being given ratione mu- 
neris, does not bind him longer than the office continues, no more 
than the ſalaries from the Queen during the office, reſtrain 
his freedom after the office ceaſes. The petitioner has already 
urged, with good reaſons, as it is hoped, that the adviſing of the 
Advocate in both caſes, is for the ſame cauſe, and common practice. 

240, This being the cuſtom undeniable, and that no ſecret cu- 
ſtom, but known to all that have experience in ſuch matters, it was 
not cenſurable in the petitioner, unleſs he were charged with pro- 
paling ſecrets, which in this caſe is fooliſh to pretend. 

ztio, The petitioner's patent does contain all rights and emolu- 
ments his predeceſſors enjoyed; theſe voluntary and honorary fees 
were ſuch, and therefore are his private right, | 

4to, If their Lordſhips ſhould think that this matter was firſt 


| irregular, and ought to be reformed ; or that it is an abuſe, which 


not being complained of till now, cannot now be approven by in- 
terlocutor of court : hd we 

For removing this difficulty, the petitioner offers, fir, That thoſe 
obſervances or cuſtoms which are notour, need not any ſentence 
directly to confirm them; the notoriety, and filence from the begin- 
ing till now, implies the conſent of the lawgiver, eſpecially ad hunc 
effettum, to excuſe a dolo vel culpa. 2do, There is in this caſe no 
inherent or real wrong : the fee for the concourſe is the ſame that is 
given in improbations ad civilem effeftum ; but with this diffe- 
rence, that in actions of improbation the Lord Advocate is at freedom 
notwithſtanding of his concourſe. It is not unreaſonable he ſhould 
be inſtructed in the cauſe. And indeed his concourſe, and theſe conſul- 
tations, are for two ends. One is, that though he cannot judge of 
complaints to be raiſed, ſo as to reject them; yet if they contain 
things contra bonos mores, or notoriouſly calumnious, he may and 
ought to refuſe ſo much as the concurrence of courſe. But, in the 
next place, even after that concurrence is given, and he has been in- 


Sh formed, 
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formed, both at the giving of the concurrence, and in order to 
compear; yet he is not tied to appear perſonally, except he be con- 
vinced that there is a real breach of peace, or that the public are 
concerned, becauſe of the atrocity of the fact; and then his appear- 
ance is ratione aſſicii, even when he is inſtructed, and got fees from 
the parties. And the office being a dignity, an office of ſtate, it is 
not preſumed that theſe honorary fees, given of courſe, can influ- 
ence him to do wrong. This could be made clear from a multitude of 
| inſtances, over and above the conſtant practice at home, particularly 
from that of the Attorney-General in England and Ireland, whoſe per- 
quiſites of this kind are very great; and from the caſe of ſentence- 
money, which is the practice in many ſovereign courts, and was once 
the practice of the ſeſſion, and. obtains in inferior courts to this 
day *; in all which caſes the dignity of the perſons excludes the 
preſumption that they can be tempted, for furthering their own gain, 
beyond what 1s right. 

5to, As this is at beſt a queſtion concerning what is decent or ex- 
pedient, in which men may have different ſentiments, it is certain, 
that except ſome regulations were made, (and by 1 the by ſuch regula- 
tions of the Queen's Advocate's office and fees is ſomewhat beyond 
common regulations), there is no law, and conſequently no tranſ- 
greſſion: nor would a regulation now to be declared affect him, or 
the Queen's gift in his favour; for even laws futuris tantum dant 
normam negotiis. 
And ſeeing this is a matter of more importance than the principal 
cauſe at the complainer's inſtance againſt the defenders; and that a 
whole life of doing as becomes his profeſſion, and the common 
preſumptions and rules of law do concur to interpret the circum- 
ſtances fairly for the petitioner; and that no man, without deep 
prejudice, can think, that he would throw up or endanger his own 


credit, for the poor temptation of an ordinary fee or conſultation in 


a ſingle cauſe, where he could have no ſpecial reaſon to concern 


It was aboliſhed by 20th George II. 
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himſelf: And therefore craving it might pleaſe their Lordſhips to 
conſider the foreſaid complaint, and vindicate him againſt ſo public 
an injury, by juſt puniſhment on the complainer; as the ſaid peti- 
tion bears. 

Which being, upon the day and date of thir [theſe] pre- 
ſents, heard in preſence of the ſaid Lords, with an addition made 
thereto, therewith given in, they, by their deliverance thereon, or- 
dained the Laird of Grant to ſee and anſwer the ſame againſt * 
day next.” 

The addition here mentioned is not to be found in the record; 
but it appears from the anſwers for the Laird of Grant, that it did 
not contain much new matter, and that it was made in the form 
of an additional petition, and the ſubſtance of it ſeems to be recited 
in the anſwers, which, after giving a ſummary of the two petitions, 


proceed as follows. 
„ Before he make any anſwer, he muſt nen e ge, that if 


the petitioner had either out of court told him he had a mind to de- 
ſert him, or aſked the favour of him in court to allow him to do 
ſo, the complainer had readily granted it, ſince he did not think the 
fate of his cauſe did depend on his pen or eloquence: but when he, 
in a moſt affronting and prevaricating manner, at firſt ſeemed to 
deny his receiving his fees; and when he offered to prove it inſtantly, 
he in a moſt inſulting way ſaid, he owned the fact, yet would ſtand 
to his privilege ; therefore the complainer was neceſſitated, upon 
that new injury, to inſiſt for their Lordſhips deciſion ; which, after 
inquiry into the fact, and his judicial acknowledgements, their Lord- 
ſhips determined him to yield to other lawyers in this cauſe; where- 


upon he expelled himſelf the houſe with ſome very indecent expreſ- 


fions : and he now has given in a petition, whereby he in effect 
makes himſelf a party againſt the complainer, and it ſeems he de- 
ſigns to have it on record; and ſo vocky [vain] he is of this peti- 
tion, that all the coffeehouſes have got it. The complainer need 
anſwer no more, but it is res confeſſa et judicata, which excludes the 
complaint, and might excuſe him from this trouble if rhe petitioner 
pleaſed ; but fince, notwithſtanding of his own ſaid confeſſion, and 

F 2 the 
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the Lords fentence interponed thereto, he is ſtill pleaſed to: call his 
ſo challenging him in court a public calumny, the complainer 
ſhall here add an irrefragable document of his being conſulted as 
his lawyer. 2 

When the complainer raiſed this proceſs, he firſt conſulted Sir 
James Stewart, now Lord Advocate; and becauſe he could not get 
Sir David to meet with his Lordſhip, he got from him a memo- 
randum, by which he was to raiſe his libel; which when he had 
brought to Sir David, he cauſed amend the ſame in ſeveral places, 
and made very conſiderable alterations therein, as appears by the 
foreſaid memorandum, written by James Spence, my Lord Advo- 
cate's ſervant, his hand, and ſcored and figured by Mr Buchanan, 
Sir David his ſervant, produced in the clerk's hands; and according 
to theſe amendments, his libel is wrote out, and letters raiſed; for 
which he conſulted him ſuitably beſides his ten merks: how then 


could this gentleman think that, z//z/a conſcientia, he could plead: a- 


gainſt him in this cauſe? And when the letters were returned, he 
was again conſulted; which he thought was ſufficient till the cauſe 
ſhould come to be pled. And it is calumnious in the petitioner to ſay 
he deferted him. The fact itſelf tells otherwiſe ; and he being twice 
conſulted before once hearing, in a proceſs of this kind, is all that 
ever was done with any advocate, and all that he did with his other 
lawyers. And that he did not ſend to him to put him in mind of 


the complainer, which is all the deſertion the petitioner can alledge 


he was guilty of, might ſay ſomething, if the queſtion were, Whe- 
ther he ſhould plead for the complainer or not? but to ſay, that 
that could ever be a ſufficient reaſon for the petitioner to go to the 
other ſide, and plead againſt him, is what he truly thinks no man 
but the petitioner will ſay. And after the letters were returned exe- 
cute, he again conſulted him: ſo he never doubted of his aſſiſtance, 
at leaſt that he would not compear againſt him. 

This being the true fact as to this, the force of Matthæus's cita- 
tion falls to the ground; for he ſays, ** Si advocatus dimiſſus fit a 
<« litigatore, operam dare poteſt adverſario;” and the reaſon ſubjoined, 

| | Abi 
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ſbi imputet. But here the complainer denies he diſmiſſed him, 


which proves itſelf ; nor did he acquaint the complainer that he en- 
gaged with his adverſary. And to the citation out of Matthzus, it 1s 
anſwered, it, That it is wrong quoted; for although he mentions, 
that privati ergo advocatum, fi non callide atque perfidioſe re- 
e nunciaverit, ſed a litigatore dimiſſus fit, adverſario ejus operam dare 
e poſſe fatemur; transfugam fine crimine poſſe negamus ;” theſe 
laſt words * transfugam ſine crimine poſſe negamus, is left out of 
the quotation, which makes downright againſt the petitioner. 2d, 
That citation does not meet the petitioner's caſe ; becauſe there the 
advocate was a litigatore dimiſſus, which was a downright quitting of 
him, and laying him aſide, that he might do what he pleaſed, which 
cannot be pretended the complainer did in this caſe. 

And the engaging of a lawyer being of the nature of a contract 
locati, cannot be diflolved but by mutual conſent. And the pretence 


of the petitioner's diſengaging himſelf, by the complainer's not ob- 


jecting againſt his firſt judicial compearance, ſeems captious ; eſpe- 
cially when he does not know if the fact be true, at leaſt he obſerved 
it not; and if it was done, it might be explained for me by the peti- 
tioner's rules of ambiguities ; ſince he had a mind to nail it, he 
ought to have taken inſtruments there, upon a primus actus judicii, 
SC. | 
Neither can it avail him to ſay, Becauſe the Queen had laid him 
aſide, therefore he thought he had done ſo too; for her Maje- 
ity might have had other reaſons, not fit for the complainer to pe- 
netrate into, than he had; and it is a bad /equela from the prince to 
the ſubject, when he is proſecuting his private right, and had hid 
open to his advocate his whole affair. And the complainer muſt own 
that the reaſon he adds for changing ſides is pretty odd, That "= 
adviſed his ſon's commiſſioners to take the poſſeſſion of the complain- 
er's houſe, and yet adviſed him to recover it. If that be not fiſct 
nomine privatas calumnias commovere, againſt the J. 3. Cod. Advo. fiſci 
he leaves to their Lordſhips to determine. | n 


- As for his candour and integrity, he does not otherwiſe quarrel it 


at 
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at preſent, but by this fact repreſented, which is his own experience. 


And as for his two precedents, he humbly contends, they can neither 


ſcreen him, nor introduce a cuſtom | againſt law for his practice. 
In the firſt caſe, her Majeſty againſt the tackſmen, is againſt an ex- 
preſs text in the Codex, J. 1. De adv. fiſci, where the Emperor Anto- 
ninus ſays, © Eos qui cauſam fiſci egiſſent prohibitum eſt, adverſus 
e fiſcum patrocinium præſtare; and that even in the caſe ub: ſala- 


rium percepiſſe neges, which it is hoped Sir David will not deny was 


paid him liberally by her Majeſty. And this admits of no exception 


but a poſitive allowance, as in the J. 2. Cod. cod. which is not pre- 


tended Sir David had, and in that caſe the Queen's counſel. did not 
object it, 

As to Sutherland's caſe, it is ſingular, and how Gn juſtifiable he 
cannot ſay ; but probably it has been of conſent of parties, being 
openly acknowledged before pleading, and fo might be indulged. 

As for the animus accipientts, he ſhall not determine, whether it 
was calumniandi or lucrifaciendi animo; but ſure he is, the animus dantis 


was to engage him; and in contracts of this kind, animus dantis as 
well as accipicutis inſpicitur, which on the /ocator*s part is collected ex 
interventu pecune, The complainer heartily allows the petitioner, 
that the munus advocati is laudabile et nobile ; yet the J. 6. F 5. Cod. De 


poſh. ſays, “gi lucro præmiaque capiantur, veluti abjecti et dege- 
neres inter viliſſimos numerabuntur.“ And Brunneman, ad leg. 1. 
Cod. De adv. fiſci, has theſe words : © Nam illiberale eſt, ob non ſolu- 


tum ſalarium, cauſam deſerere, etiam privati nedum fiſci, et pro- 


© bari non poteſt; quod gloſſ. ob non ſolutum ſalarium patrocini- 


© um deſerere poſle dicat: et multo minus dicendum eſt, ob hanc 


<«< cauſam patronum privati poſſe adhærere parti alteri; quod quomo- 
* do fine prævaricatione fieri poſſe non video, et ideo hic recte gloſ- 


* ſam improbat.“ Barboſſa, who, upon the ſame law, obſerves, 
that advocatus qui ob non ſolutum ſalarium ad alteram partem con- 
ͤvolat in regno Neapolitano, certum, non ſolum maxima repræhen- 
ſione dignus fuit, verum pœna non levi plectendus veniret.“ And 
if the petitioner pleaſes to look over Franc. Mar. Delphin. deciſ. 664. 
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num, 3. and Gabr. Alva De privileg. paup. a Spaniſh lawyer of very 
good account; and Paulus Chriſtianus, vol. 3. deci}. 170. num. 23. he 
will there ſee how much the practice of changing ſides in this man- 
ner is cried down; and if, for not being paid of their fees, a lawyer 
is not allowed to change ſides, how far leſs for the poor pretext of 
the complainer not ſending to him when his cauſe was to be pled? 

As to his ſecond complaint againſt their Lordſhips, That the 
complaint was not in writing, and that he did not give him no- 
tice, 9485 | 
It is anſwered, That there is no neceſſity of an objection and in- 
cident complaint being in writing, which is uſual to be decided de 
plano; and if he had deſired it he ſhould have got it, for he offered 
to prove it in the form. And as to giving notice, it ſuppoſes a de- 
pending plea ; but ſince he had not diſmiſſed him, nor he given him 
notice that he had deſerted him, he was under no neceſlity to ac- 


- quaint him that he was to make the objection. 
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To the additional petition, it is anſwered, 1m, It begs the que- 


> ftion, That the retaining fee is given virtute oſſicii, and yet he owns 


it engages him to be for the purſuer: but then he ſays, he is tied to 
the purſuer no longer than his commiſſion continues from the Queen; 


> which cannot be well underſtood, unleſs the vindicta privata were 


neceſſarily tied to the publica; which it is not, fince this may be in- 
demnified, and yet that remain due to the private perſon. 2d, As to 
the cuſtom, the ſame is denied, except with himſelf, 37:0, It is thought 
his patent does not impower him to unwarrantable deeds; and it is an 
unjuſt reflection to burden his predeceſſors or ſucceſſors with ſuch un- 
juſt practices. To the fourth, It is not neceſſary to make a regulation 
where the thing never occurred before, and that the common law is 
expreſs. It is frivolous in him to defend' the mala praxis by noto- 
riety; for the ſame is denied, and wrong can have no warrant: and 


che fact is ſufficient to ſhow him, that the proceſs was not contra ho- 


nos mores, and ex eventu is found relevant by their Lordſhips. So 
that his allegations from the Engliſh and Iriſh attorney-generals 
Practice is not good, ſince he does not vouch the ſame from any au- 

| | thority ; 
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thority ;- and he could make the contrary appear from their lawyers 
if neceſſary: but whatever may be in that, he doubts much if the 
attorney-general would protect the petitioner in any courts of Eng- 
land, if he acknowledged corruption, and the receiving double fees 
from both ſides beyond the known allowance of ten merks, And 
his office of ſtate is ill pled ſince the union; and particularly in this 
caſe, where the fact 1s not very honourable; 'as is the argument from 
Sportule, which by the law was allowed ; whereas going to the o- 
ther ſide, either in private or fiſcal caſes, was always reprobate. 
Ito, No body approves the decency but himſelf; and the J. b. H 1. 
Cod. poſt. ſays, Si quis adeo procax fuerit, ut non ratione, ſed pro- 
*© bris putet eſſe certandum, opinionis ſuæ imminutionem patietur; 
** Nec enim conniventia commodanda eſt, ut quiſquam | negotio de- 
e relicto in adverſarii ſui contumeliam aut palam pergat, aut ſub- 
% dole.“ And to ſay, that becauſe his purſuit conſiſted in facts to 
be proven, and therefore: no ſecret to be revealed, is a jeſt; for by 
that rule, an advocate might, at any time, change ſides in a crimi- 
nal proceſs, which entirely conſiſts of facts; to reveal which is as 
great a crime as the diſcovering of writs in a civil proceſs: and fo 
judges Matthzus, in the very place the petitioner cites him ; where he 
ſays, Si in facto cauſa conſiſtat, as in this caſe, ** placet quod 
% Bartolus ſcripſit, et poſt eum Aljetus; eum qui id fecit, non 
tam prævaricationibus reum fieri, quam incidere in legem Cor- 
* neliam de falſis, eo capite quo cavetur; ut pœna falſi coerceatur ille 
qui inſtrumenta alicujus penes ſe depoſita prodiderit adverſario 
„ ejus: nam fi procurator alicujus id fecit, humilior in metallum 


% damnatur; honeſtior in inſulam relegatur, publicata dimidia par- 


te bonorum;” as is clear from the J. 38. pa, 8. F. De penis, 

Upon the whole, as the complainer made his objection againſt the 
petitioner out of no manner of deſign of injury or reflection, but 
purely ſelf-defence; ſo now he has been forced to anſwer this angry 
petition upon the ſame footing; which he hopes their Lordſhips will 
think he has not deborded [deviated]: And though, upon very 
good grounds of law, he could crave the petitioner to be puniſhed, as 
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30 j bis groundleſs paſſion upon the complainer, might juſtly provoke 


. 
4 


= him thereto; he is ſatisfied at this time with defending himſelf, and 
- craving, that the deſire of this petition may be refuſed ; as the ſaid 


12712. Dai RYMPLE againſt GRANT, | 45 


many texts of the Civil law provides; vide I. 1. Cod. De advo. drver/. 
judi. Si patronum cauſæ prævaricatum putes, et impleveris accuſa- 
<< tionem, non deerit adverfus eum pro temeritate commiſſi ſententia,” 

and J. 38. $8. De penis, and the authority of many lawyers ; and 
that the petitioner his allowing himſelf fo much liberty in venting 


anfwers bear. 
There was a ſecond PETITION given in to the faid Lords for 


” the faid-Sir David Dalrymple againſt the faid Ludovick Grant, 


* humbly ſhewing, That he having given in a petition, by way of 


complaint, againſt Ludovick Grant of that Ilk, to their Lordſhips, 


on Monday laſt, for his neceflary vindication, on account of an un- 


juſt complaint made againſt him by ſurpriſe, ſome days before; 


and he being appointed to fee and anſwer, has taken occaſion to 
- publiſh a falſe and defamatory libel, in a moſt ſcurrilous and atro- 


ceious manner, adding new injuries to the former; the petitioner 


o 
17 


muſt once more beg leave to lay before their Lordſhips ſome of ma- 
ny particulars for juſt redreſs, 


In the fr place, He humbly intreats, that his former complaint 


. may be adviſed, and the grounds and facts as therein contained; 


for theſe facts being the very ſubſtance of what was admitted in the 


; firſt hearing, and as to which the ſaid Grant neither does nor can | 


be allowed to vary, the caſe is fully before their Lordſhips. The 


| petitioner will not trouble the court to examine the ill manners, the 


CT 3 
Is 


ill reaſoning, nor the miſapplication of the authorities with which 


5 the Laird of Grant has ſtuffed his anſwers. The petitioner's caſe is 


plainly ſet forth in his petition ; to which he adheres. 
The Laird of Grant now adds, That the memorandum for raiſing 


| the libel was brought to the petitioner. And ſo indeed it ought to 


{ 
+ 


os tr ere ens 


have been, he being at that time Queen's Advocate. But he ſays, 
The petitioner amended the libel, He ought to have told in what 
particulars; for if the pctitioner would not give concurrence to any 
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thing he thought indiſcreet, or obviouſly vexatious, it was his duty 
fo to refuſe. But here, by the by, he muſt obſerve, the pretended 
ſcored libel ought to have been exhibited in the clerk of court's 
hands with the anſwers; but it is kept up for another ſurpriſe, 
This 1s certain, he did very much blame the heat in both libel and 
recrimination ; and before he concurred, cauſed, as he thinks, 
ſmooth the one and the other. Now, for all the ſputter of his being 
engaged for the vindicta prevata, the petitioner dares ſay, even the 
Laird of Grant will not ſay he adviſed him to raiſe his libel, appro- 
ved of it, or ever gave an opinion in the cauſe, or made any note 
or information for managing the debate; which he neither would, 


nor could have ſhunned, if he had been engaged as a private lawyer. 


If Grant forget, others who were preſent will not. 

But the faid Laird of Grant ſays, he did not deſert the petitioner, 
for he had conſulted him twice; and in his confuſed way of telling 
the ſtory, one would think he had done it oftener : but if he means 
fo, it is falſe, and beyond what is alledged in court. 

Now that the ſaid Laird of Grant did deſert the petitioner, is cer- 
tain, (notwithſtanding all his reaſoning); for in ſuch caſes, all that 
ever was done by way of neglect on a client's part to a lawyer, 
was, that after a long furceaſe, he renewed the cauſe, inſtructs. his 
other lawyers, without calling on the perſon he intended to diſmiſs, 
It was never known that a client did command a lawyer not to ap- 
pear for him. The Laird of Grant, by the words in the firſt line, 
fol. 3. feems to think, that he ought to have ſent him word, that the 
petitioner had, or was to engage, with his adverſary : bur he does 
miſtake himſelf ; an advocate who is neglected, is not bound to beg 
employment ſo meanly. 

In the next place, Though the Laird of Grant 106 aſked his aſ- 
ſiſtance, he would not have complied, nor could not: for having 
concurred only with him becauſe he could not do otherwiſe, and 


having told him he was for his ſon, he could not, after he was at 


freedom, be for him, but behoved to be for his firſt client. Beſides, 


as he was a concurring pur-uer of neceſlity in. the principal libel, 
he 
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he was, by the like neceſſity, a purſuer in the recrimination; and 
therefore being no longer under that neceſſity, though he had not 
been firſt employed for Colonel Grant, yet it was optional for him 
5 to concur as a private lawyer with the one or the other, ſince he 
could not appear for both. It is upon this footing that he is and 
was in the right; and the conſtrained reaſonings and authorities are 
as far from the purpoſe as railing is from reaſoning, or as falſehood 
and malice are from truth and innocence. Theſe authorities concern 
the caſes of corruption and betraying, the acting ſordidly and dou- 
bly; a practice which the petitioner deſpiſes and abhors; and his 
4 * own conſcience, as well as his country, will bear him witneſs, that 
8 be is groundleſsly and maliciouſly charged with a fault that is as 
| little his character, as witchcraft, or robbing on the highway. | 

The petitioner is under a neceſſity, in general, to obſerve, that 
the ſaid anſwers to his petition do neither candidly reſume it, or 
give a fair account of what paſled in court. He ſays, That the peti- 
tioner at firſt, in a moſt affronting prevaricating manner, ſeemed to 
deny his receiving his fee; and when he offered to prove it in- 
ſtantly, he did, in a moſt inſulting way, juſtify it, But he ſays this 
very falſely, The petitioner did, and does deny, that he was em- 
ployed, or took fees, except ratzone officz ; and that he was conſulted 
at the raiſing of the libel, he never did deny. And though, in the 
firſt ſurpriſe, he did not ſo very diſtinctly remember that he was 
conſulred when the letters were returned; yet he did not deny it, 
but admitted it; and therefore the charge of prevaricating is falſe, 
as moſt other things in the anſwers are. 

The ſaid Laird of Grant further ſays, That the 1 matter is 
eonfeſſa et judicata. The laſt, the petitioner dares ſay, is falſe. The 
court has pronounced no formal interlocutor, nor have the Lords 
given any judgement that can hinder him to examine the caſe : - and 
for the former, it is res confeſſa, if the whole facts be to be taken to- 
gether; and in that iſſue the petitioner puts that complaint. 

As to the authority vainly brought from the Emperor Antoninus, 
the petitioner ſays, that the republic and em pire of Rome had lived 
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long without that law; and it needed a poſitive edict to eſtabliſh it. 
Next, that law never took place in Scotland and England; and there 
is no man who wears a gown that does not know it. It was admitted 
in the reaſoning of the court, that the Queen's Advocate being en- 
gaged only ratione officii, the office ceaſing, that engagement ceaſeth: 


not only at liberty, but bound to appear againſt his firſt client, it 
neceſſarily follows, that changing of ſides, conſidered in itſelf, with- 
out perfidiouſneſs, or betraying of ſecrets, does not import any tur- 
pitude; for if it did, no name of authority or office could excuſe it. 
Nor is this the only caſe in law of that kind; the ſame happens in 
the ſyndics of towns, and is expreſsly decided in the caſe: of a tutor 
who had been advocate againſt his pupil's father, J. Alt. F. De poſtu- 
tando : and therefore the appearing for the Queen is only ratione mu- 
neris; or, as this learned anſwer ſays, ex mandato; the mandate be- 
ing revoked, it ceaſes: and the practice of other ſovereign courts, al- 
lowing. the ſame perſon. who-has appeared for the Queen when he 
was her advocate, to appear againſt. her when he is laid aſide, is of 
greater moment than the eloquent ſtudied. turns in the anſwers to 
the contrary. The judges in the ſeſſion and exchequer know full as 
much of the matter of law: as the drawer, and of the cuſtoms of o- 
ther places; and it'was pars judicis to have debarred the advocate, if 
it had been irregular for him to appear. 
Indeed, in any caſe, for an advocate to deſert perfidio/e, or merely 
becauſe he gets not his fees, when perhaps his client's circumſtances 
do not allow the charge, or to do ſordidly, or betray the ſecrets aut 
vino tortus aut ira, or lefs, yet for gain, is highly cenſurable. Theſe, 
and the like caſes, have been condemned; and. to- theſe belong. the 
citations, juſt in themſelves, but impertinent to the purpoſe, But 
ſince this is mentioned, give the petitioner” leave, in a word, to ob- 
ſerve, that Matthæus is miſunderſtood in the anſwers. He pretends 
to quote fair, but ſeems not to underſtand the ſenſe of the laſt part 
of the ſection cited, nor indeed of the firſt. The firſt part mentions 


2 A y Ya . — -- — 
21 »2 - - — 1 - 
- — ye - = 
— 
2 ES — 2 2 T4 == — — heb 8 
* — — — — a - — — 7 - _ — — 
— 


a 
1 5 
1 
' ' 
” 
\ | 
1 
* 
. 
4 
U 
U 
+ * 
\ 
' . 
oo! 
", 
17 
i” \ 
6 t 
T 
: 
' ' 
9 
'y 
4 . 
1414 
4 
IN 
rm 
.* 
it 
= 
a. 
* 0 a 
| 
} 1 
1144}; 
* 
BY $ y 
+4 \ 
» { 
1% 
o 1 
13 
" 
[ 
+ 1 
[ j 
J. 
76 
14 
Fn 
4 
7 
o 
+) 
+ $20 
1 #19 
al ; 
* 
. p 
iv 
T1117 
1 11 
1 K 
18 : 
b 
i - 
i . 
1 ST: |, 
1. C 
4 a be 
11 
eee, 
" 
! 5 
71 
» 
|| 
| #4, 
C b 
* 
, 
? 
\ 
\ 
l 
b 
1 
, \ 
= 
110 1 
1 
e * 
FT 
18 . 
® 4 
«181 
* 
* *. 
wn 
1 
7 
" 
G * 
if 


| 
{ 
: 
+ 
| 
. 
, 


r — 


II” 


— — — — — z * 
* 7 
o — — 
. — 
— _ Ww _ — — — 
— — — 8 — 
* —ͤ—boi — 23 


r 
_— 


— 


a diſlinction which Matthæus approves, that / in fatto. cauſa conſiſtat, 


Aa 


and if an ordinary advocate, becoming the Queen's Advocate, is 


fers. And therefore craving, &c. | 


tion; which contained no argument, but an apology for the warmth 
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a lawyer muſt not change; but then in facto in this ſenſe is where 


there are writings and ſecrets, as the words cited in the anſwers, fol. 4. 


ſhow, What the drawer obſerves about the miſciting the laſt words 
in his petition, is poor trifling. Matthæus is in every one's hand; 
and he, with the due {kill of law and Latin, will decide whether he 
means as the petitioner has ſaid or no. 

To conclude, The petitioner did, and does, with all ſubmiſſion, 
plead the honour of his profeſſion, that he be not thus ſcurrilouſly 
uſed. The debaſing the bar, which is, as Valentinian ſays, ſemina- 
rium dignitatum, and eſpecially of our greateſt courts, is a debaſing 
of theſe benches that are to be filled from thence ; and their anſwers 
complained of, do afford a preſent inftance of it, m the way of 
ſpeaking of the Lords of Seſſion: and though the Laird of Grant 
eould find ſome unnatural member, perhaps, to faggeſt citations nothing 
to the purpoſe, and ſome few wretched turns; yet it is plain, he has. 
not yet found any lawyer fo proſtitute as to own fo ſcurrilous an- 


Anſwers were given in for the Laird of Grant to the ſecond peti- 


of expreſſion in his former paper, to which he had been, he ſaid, 

provoked, and the acknowledgement of a miſtake as to one fact re- 

hting to another cauſe. 

Aug. 1. 1712. The Lords Juſtice-Clerk and Commiſſioners of Juſticiary, 
having conſidered the ſecond petition. given in for Sir David Dal-- 
rymple, with another petition given in for him, and an addition 
thereto, with anſwers given in to all. by the Laird of Grant 
elder; they refuſe the deſire of the ſaid petitions, and additional 
petition: And further, that the opinion of this court, in a very 
material point, may not be miſunderſtood, by occaſion of ſome: 
paſſages contained in the foreſaid papers given in by the ſaid. 
Sir David Dalrymple, the ſaid Lords Juſtice-Clerk and Commiſ- 
honers of Juſticiary declare it to be a miſtake, that they al- 
lowed, that the Queen's Advocate might take fees from a pri- 

vate 
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vate purſuer, not as che ſaid private purſuer s advocate, but =. 
by reaſon of his office as Queen's Advocate. = 
James ERSKINE, I. P. D. 115 


No 25. TE | November 3. 1712, 
Her MajzsTY's ADVOCATE, 


46 41 N Ss r 


JoHN GRAHAM, \ 
_ Caſual homicide. — Forty days elapſe before trial finiſhed. 


E was indicted for the murder of David Cochran. . 
The court found the libel relevant to infer the pains ß 
death ; and ſuſtained the defence, That while the pannel was attack- 
ed by Blyth with a drawn durk, the pannel was in his own defence 
with a drawn bayonet, and that in the mean time the defunct, inter- 
poſed as a redder between them, did caſually receive the wound li- 
belled, relevant to reſtrict the libel to an arbitrary puniſhment. 
December 10. 1712. A motion for deſerting the diet ſimpliciter a- 
gainſt him was made by his counſel, on the act 1701, in regard 
that the forty days had elapſed, and ten days more, for which the 
trial had been delayed at the pannel's deſire. | 
The court deſerted the diet fmphciter, and diſmiſſed him from 


the bar, in reſpect nothing is proponed or craved for which 
* he ſhould be remanded to priſon,” He was afterwards ' 
outlawed for not appearing, 5 


48. Solicitor Sir Ja. Stewart. Alt. Sic D. Forbes, Ja. Graham. | 
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Feb. 1713. The CHURCH, &c. ag. the Mag. of ELGIN, &c. 54 


2 


Ne 26. F ẽebruam 9. 1713. 
The Procurator of the cnuxc H, with concourſe of her Majeſty's Ad- 
vocate, 1 


| AGAINST 
The Magiſtrates of ELGIN, and Mr David Blair Epifcopal miniſter 
there, | 
Fudgement of the Court of Juſticiary reverſed by the Houſe of Peers, 


| See a full account of this caſe below, under that of Murdiſon and. 
Milter, in 1773. 


No 27. March 12. 1713- 
; Her MAI ES r v's ADVOCATE, 
1 | AGAINST 


Jean RAMs Ax. 


Murder. Special verdict.—Arbitrany puniſhment. | 


4] ed HE was indicted for the murder of Robert Ramſay, a poor weak 
Q infirm perſon, charitably brought off the ſtreet into the houſe 
of one Iſabel Leſly in Leith, and there laid in a bed; out of which 
ſhe dragged him, and beat him on the head, to the effuſion of his 
blood, with a pair of iron tongs; and after he was laid in another 
bed, ſhe alſo dragged him out of it: by all which violence and bar- 
barous treatment he died in a few hours. 

The defences were, firjt, No malice againſt the defunct is charged; 
ſhe only wanted to get him out of her bed, ſo at moſt only homici.!inm 
culpoſum. adly, The wounds are not libelled to be mortal. 34ly, 
= The deceaſed was in a dying condition when brought into the houte, 
_ - | and 


* 


36 „SO RTMIN AL CA 8 E 8. Ns 27. 
and therefore his death ought to be aſcribed to his ſickneſs, not to 
her ſtrokes. 
Tk interlocutor, on the relevancy, found . the pannel's violent- 
% ly dragging the defunct, a weak and infirm perſon, out of the 
<4 bed on which he was laid, ſo that his head was bled on the bed- 
* ſtock or floor; and her beating him on the fide with a pair of 
„ tongs ; and her again dragging him ont of another bed whereon i 
4 he was afterwards laid; and his dying within a few hours there- 'q 
“ after, about the time libelled, relevant to infer the pain of death, | 
and confiſcation. of all her moveables, goods, and gear; and find 
any of the aforeſaid facts ſeparately relevant to infer an — 
„ puniſhment : and repel the haill on &c. | 
The jury found that part of the libel, © anent dragging a weak 
„ filly man out of a bed, upon a cheſt and floor, and that thereby 
* he was wounded and bled, and the ſaid weak infirm man was 
dead about eight o'clock next morning, proved.” 
The court ſentenced her to be ſcourged, and baniſhed the ſhire. 


Act. 3 Kennedy. | Air. Colin Mackenzie. 
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N28. March 16. 1714. 


| 
Her MAJESs T v's ADpvVOCATE, n 
4G AINS T 


JAMES MACNAB. 


t 

Murder. Special verdict.— Arbitraty puniſhment. 1 ; | 
C 

] 

1 

t 


E was indicted for the murder of Thomas Maccormic. 
The jury found it not proved what perſon gave the de- 
funct the wound of which he died; but found it proved, the pannel it 
had his Hrobd.drawn at the time and place the defunct received the 5 


wound, and that the en when * had his fword ſtained f ö 
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The court adjudged him to be carried to Crief, and there ſcourged 
on two market-days. | 


No 29. September 1715. 
His MAIEST 's ADyocaATE, 


AGAINS T 


WILLIAM and JoHN BAILLIE. 


Commutation by the Privy Council of a ſentence of death into baniſhment. 
—Libel for returning from tranſportation, in breach of the condition 
in the Privy Council's ſentence, ſent to a jury,—Forgery competent 
before the Fuſticiary in the firſt inſtance, but remitted to the Seſſion, be- 
cauſe the mean of a proof indirect. 


HE indictment contained three ſeveral accuſations. The fr, 
againſt both pannels, was laid upon the act 13. parl. 20. 


Z James VI. which puniſhes ſorners *, vagabonds, and common 


thieves, commonly called Egyptians, with death; and it charged 
that the pannels were ſuch, and ſpecified ſeveral acts that brought 
them under that deſcription, at leaſt that they were habite and re- 
pute Egyptians, which is, per /e, ſufficient to infer the pains of death. 
The /econd accuſation was againſt William only: it charged him 
with being art and part in forging and uſing a forged paſs or cer- 
tificate; and was laid upon the common law, and act 22. parl. 2 4 
James VI. The aff accuſation too, reſpected William Baillie only: i 

ſet forth, That he had been formerly, in 1699, convicted of the 15 
crimes, and ſentenced by the juſticiary to be hanged: That the 


privy council had commuted this ſentence into baniſhment ; but 
under this expreſs condition, that if ever he returned to this coun- 


try, the former ſentence ſhould be executed againſt him; and that 


i. e. ſojourners who force people to give lodging, meat, &c. 


H he 
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he gave bond, under the penalty of 500 merks, to obtemper the 
** ſame, by and attour [beſides] undergoing of the ſaid pains of 
death in caſe of contravention thereof.” Which ſentence, and ap- 
pointment of the privy council, he had manifeſtly contravene, by 
his returning again to Scotland. 

Several defences, in point of law, were offered for the pannels ; 
and as to the laſt charge, in the information for them it was argued, 
** fit, That the ſentence of the privy council does not contain any 
„ ſuch certification as that the perſons therein named ſhould incur 
the pain of death in caſe of their return, but only the bond 
granted by theſe perſons is under the penalty, which has only been 
* enacted ob majorem terrorem ; it being certain in law, that no man, 
© by a paction, can bind himſelf to do any deed under the pain of 
death: but the council's ſentence itſelf muſt have born in gremio 
* of it, and as a nullity or irritancy of the commutation, that in 
C caſe of their return, they ſhould incur the pain of death, and the 
% commutation become void; which it does not do, only appoints 
e them to grant ſuch a bond, which, if the matter be rightly con- 
& fidered, can never be effectual in law. 2dly, That if the pannel 
« had returned, and thereby could have incurred the certification 
« of the bond in 1699, his returning would have fallen under the 
« ;ndemnity : yet this was not proponed in the debate; both be- 
e cauſe the pannel poſitively informed he was not the ſame perſon ; 
« and that this would ſtill be competent, even after the verdict, 
« however the probation ſhould happen to go.” 

September 6. 1715. The interlocutor found a ſpecial relevancy, as 
to the firſt article in the indictment ; and alſo found “ the ſaid Wil- 
« Ham Baillie his being convict at the time and of the crimes li- 


** 


. 
« death; and thereafter the ſaid ſentence being, by the Lords of 
« his Majeſty's Privy Council, commuted to baniſhment, upon an 
« enactment to depart forth of his Majeſty's dominions to America, 
« never to return, under the certification and pain of the ſaid firſt 


« ſentence, /eparatim relevant OY having the ſaid firſt Ae Put in 
| * execution 


belled before the Lords of Juſticiary, and thereupon ſentenced to 


f the bar. 
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execution againſt the ſaid William Baillie. And as to the crime of 
« forgery, or uſing of falſe or forged paſſes, libelled againſt the ſaid 
« William Baillie, the ſaid Lords find the court competent to judge 
e thereupon ; but in reſpect it appears from the debate, that the on- 
iy means of improving the ſaid paſſes are indirect, therefore re- 
„mit the ſame to be tried by, and cognoſced ſummarily before 
{© the Lords of Seſſion; and repel the haill defences ; and remit to 
an aſſize, &c. 

September 7. 1715. The jury brought in a ſpecial verdict as to 
the ſorning, but ſaid nothing at all as to any other point: all they 
found proved was, That William, in March and April 1713, had 
taken poſſeſſion of a barn without conſent of the owners; and that 
during his abode in it, there was corn taken out of the barn; and 
he went away without paying any thing for his quarters, or for any 
corn during his abode, which was for ſeveral days; and that he was 

habite and repute an Egyptian, and did wear a piſtol and ſhable, 
ſa kind of ſabre]. 


Upon this, September 8. 1715, the pannels were diſmiſſed from 
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Act. Solicitor Sir Ja. Stewart, Duncan Forbes. Alt. Sir Archibald Sinclair, Ro- 
bert Alexander. 7 9 9 


Ns 30. February 15. 1717. 


RoBERT K Ex, and his Majeſty's Advocate, 
AGAINS T 


| Hucn MACNEII. 
[ | Nemiſſion. —Aſſythment. 
? * having been indicted for the murder of James Key, pro- 


duced a remiſſion; upon this the crown-lawyers, who were 


N diſcharged by it to proceed, deſerted the diet. But for the private 
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party it was objected, fir; That ſuch remiſſions were diſcharged | 
by act 1503, and 1593, c. 178.  2dly, The word ſlaughter in the re- i M: 

- miſſion cannot apply to murder, but to manſlaughter, which is 
diſtinguiſhed from murder, as the leſſer crime from the greater, ; 
act 1593, c. 173.; and from the narrative of the remiſſion, it ap- 
peared to be granted on ſuppoſition that the fact was as therein ſet 
forth; but the ſtate of the caſe in the remiſſion is contrary to the 

| libel, therefore the remiſſion muſt be ſuppoſed to have been obtain- vo 
ed by ſubreption, Voet, lib. 48. tit. 23. HF 7. 3dly, No remiſſion can o 
be admitted, without at the ſame time awarding- an aſſythment, 
act 178. parl. 13. of James VI. 

Anſwered, Remiſhons may be ſtopped in exchequer, or before 
the Lord Keeper of the Great Seal ; but neither ſubreption nor any 
other objection is receivable after a remiſhon has paſſed the ſeals, 
Mackenzie, p. 274. Our Kings have granted remiſſions in ſome 
caſes, even without an aſſythment. 

The court ordered the pannel to be ſet at liberty, upon his find- 
ing ſecurity to pay ſuch aſſythment as ſhould be modified by 
the Barons of Exchequer. 

Act. Sir D. Dalrymple Adv. Sir Ja. Stewart Solicitor. At. Ja. Graham. 
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N” 31.4 December 16. 1717. 
His M AJES TY's ADVOCATE, the Procurator for the Church, 
and the Moderators of ſeveral Preſbyteries, 
AGAINST 


Mr ALEXANDER RoBERTSON, and fix other Epiſcopal Miniſters. 


by * 
—— 7 ara W * aps. Ab 


Judgement of the court of Juſticiary appealed from by the Crown- | 
lawyers. | 


N this caſe, a verdict having been returned againſt the pannels, 
the court decreed them to reſtore and give up ſeveral churches, 
manſes, 
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manſes, glebes, and utenſils, under the penalty of L. 1 o Sterling ; 
and fined them in L. 25 Sterling among them, to be paid to the 
procurator for the church for the uſe of the purſuers, in name of 
damages ; and decreed them to find ſureties not to trouble or moleſt, 
&c. each under the penalty of 500 merks Scots; and diſcharged 
them to preach or exerciſe, &c. within their reſpective pariſhes ; 
and ordained them to be impriſoned until they paid the ſaid ſums, 
and found ſecurity. | 

After this ſentence, the record bears, Mr Robert Dundas moved 
e for delay of ſentence, in reſpec he had ſeveral reaſons to offer, not 
proper to be mentioned in open court.” But this was refuſed, in 
e regard the ſentence was already ſigned, and the motion made after 
„ figning and booking.” 

Upon this Mr Dundas * repreſented, That the ſaid ſen- 
e tence being to the leſion of his Majeſty's intereſt, and that of the 
« private purſuers, therefore he appealed to his Majeſty and the 
4 Honſe of Peers for redreſs againſt the ſaid ſentence ; whereof 
„(meaning his reaſons of appeal) the tenor follows.” 

The reaſons are introduced with obſerving, that the ſentence 
would be prejudicial to his Majeſty's intereſt, and tend to the en- 


couragement of his enemies. They go chiefly upon this, That the 
penalty impoſed was trittng and eluſory, not being a ſixth part of 


the real coſts; that the prohibition is limited to the pariſhes therein 
mentioned, ſo that the pannels might preach any where elſe, and 
diſturb other pariſhes. The reaſons are eight in number: the laſt 
in ſubſtance imports, That the ſentence ſeemed to have been ſome- 
what precipitately gone about ; that on his firſt hearing it, he moved 


for a delay, that he might lay before their Lordſhips the bad conſe- 
quences of ſuch ſentence; and that though this was not done till 


after ſigning, that was of no conſequence, eſpecially confidering 
that the court did not as uſua! declare their opinions viva voce from 
the bench, ſo that he had no opportunity of knowing their ſenti- 
ments till after the ſentence was ſigned and booked; which he con- 
ceived was not agrecable to the practice of the court, or to the act of 


parhament, 


6 CEP E Ras. 8 4. 


parliament, which ordains cauſes to be adviſed with open doors; 


therefore he proteſted for remeid of law, and took inſtruments in 
the clerk's hands, and required extracts. 


This appeal was never proſecuted. 1 below, under Mur- 
dieſon's caſe, in 177 3. 


. of March 1719. 
His MaJEsTY's ADVOCATE, 
AGAINST 


Enſign WILLI AM BEAVER. 
Beating a Minifter of the Goſpel. 


E was indicted for beating Mr John Henderſon miniſter of the 
goſpel at Kirkden, knowing him to be ſuch; aggravated by 

his ſpeaking contemptuouſly of the church of Scotland. 
It was ſet forth in defence, That the pannel was, - when in liquor, 
invited into the company where Mr Henderſon'was, by Provoſt La- 
net; and a diſpute about religion having ariſen, the .pannel ſaid 


ſomething in favour of the church of England; upon which Lanet 


ſpit in his face; and the pannel having put this hand to his ſword, 
Henderſon bade him lay by his ſword; upon which he did with a 
cane beat Henderſon, whom he did not know to be a miniſter till 
next day, when he went and aſked his pardon; of which ſubmiſ- 
ſion Henderſon accepted, and they drank together. 

In point of law he pleaded, That the private party being ſatialied, 
in ſuch a trifling affair as this, action ſhould not be ſuſtained at the 
inſtance of the Advocate: for diſſimulatione tollitur injuria; the offence 
is aboliſhed by it; and therefore the fact can afford 1 no ground of 
proſecution ro any party. 


 Anf. V, The diſcharge or remiſſion of the private. party cannot 
exclude the public. 2dly, The act of parliament (this was not libel- 
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led on) gives a title to proſecute to the Advocate, procurator for the 
church, or any other perſon ; becauſe it 1s the intereſt of the public, 
that clergymen ſhould be protected; and it was eaſy to ſee, that, 
from Chriſtian forgiveneſs, they might put up with injuries, on 
| flight acknowledgements, or even feigned repentance. 
{7 Fo The court found, Feb. 23. 1719, his beating with his fiſt or 
” « qick Mr Henderſon, the time and place libelled, after he was 
told, or was in the knowledge, that Mr Henderſon was a mini- 
« ſter, relevant to infer the pains of law contained in the 27th act 
roth parl. Ja. VI. and 7th act 1ſt parl. Charl. I.; and repel the 
© whole defences proponed for the pannel,“ &c. 
The jury, all in one voice, found * the libel proven in terms of 
the interlocutor.“ | 
March 2. 1719. The court decerned and adjudged him “ to have 
** forfeited, amitted, and tint, [loſt], all his moveable goods 
„and gear, to be applied in the terms of the act Ja. VI.; and 
** decern and ordain him to be inſtantly carried to the tolbooth 
5 ** of Edinburgh, there to remain until the 12th March inſtant ; 
= * and thereafter to be diſmiſſed upon the ſaid day.” 
VNV. B. The indictment is laid on the laws of the realm in general, 
not on any particular act. | 
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Act. Ro. Dundas. Alt. Duncan Forbes. 


Ne 33. Auguſt 1720, 
His MAjEsTY's ADVOCATE, | 

1 | AGAINS T 

f | ALEXANDER MACGREGOR alias Campbell. 

| Eſcape from priſon by ſtealth puniſhable. 


i q | HE indictment charged, That he having been committed to 
| the tolbooth of Edinburgh by a warrant from the Lord Ju- 


ſtice- 


4 
* "2+ 0 
l 7 

I, 
E. 

FT 


64 CRIMINAL CASES Na 


ſtice-Clerk, did, on the 7th March, * violently, or at leaſt by 
** ſtealth, break his ſaid impriſonment, and made his ka out of 
the ſaid tolbooth.” 

Pleaded in defence, Breaking priſon with violence may be n 
as it is a breach of the peace, and the walls of the priſon are in ſome 
meaſure ſacred; but eſcaping without violence cannot be reckoned 
a crime: Ignaſcendum eft ei qui ſangumem ſuum qualiter redemptum vo- 


lit. 
Anſ. Breaking with violence is the more atrocious of the two, 


but both are liable to an arbitrary puniſhment ; for the offence of 
the crime conſiſts in a contempt of public * and both are 
of moſt dangerous conſequences. 

Auguſt 4. 1720. The court found“ his coming out of priſon by 
violence, or by ſtealth, the time libelled, and the place, relevant 
* to infer an arbitrary puniſhment,” 

Auguſt 9. 1720. The jury found the indictment proved; upon 
which the court ſentenced him to be impriſoned till 1 5th September 


then next. 
AF. Solicitor Walter Stewart. | Alt. John Forbes. 
Ne 34. | 75 November 1720, 


His MAIEST 's ADVOCATE, 
AGAINST 


Nicol MUuS$SCHET. 


Mur de F, 


HE indictment ſets forth, That notwithſtanding, © by the laws 

of God, the laws of nature. and the laws of this and all well- 
governed realms, the crime of murder, more eſpecially the horrid 
and barbarons murdering of his own wife, is prohibir, and puniſh- 
able with the ſevereſt pains ; likeas by 153d act 12th parl. Ja. VI. it 
| is 


% 
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is ſtatute and ordained, ſeeing that divers exceptions and objections 
= upon criminal libels, and parties are fruſtrate vf juſtice, be the 
alledged irrelevancy thereof, that in time coming, all criminal li- 
bels ſhall contain, that the perſons complained on are art and part 
of the crimes libelled; which ſhall be relevant to accuſe him thereof; 
ſo that no exception or objection take away that part of the libel in 
time coming: yet true it is, that he was guilty, art and part, of the 
foreſaid horrid and barbarous crime of murdering his own wife; in 
ſo far as, upon Monday the 17th of October laſt, or one or other of 
the days of the ſaid month, he did, in a moſt cruel and barbarous 
manner, under cloud of night, carry Margaret Hall, his ſpouſe, to 
the King's Park at Holyroodhouſe, and then and there did wilfully 
and wickedly murder her, by cutting her throat almoſt quite 
through, and giving her ſeveral other wounds, whereof ſhe died ; 
which being found proven, or it being found proven that his wife 
was, at the time and place. aforeſaid, murdered, and that he was art 
and part of the murder, by ſuch facts and circumſtances as ſhall be 
brought in evidence, and proved againſt him, by the verdict of an 
aſſize, he ought,” &c. 
Nov. 29. 1720. On a motion from the priſoner, the court recom- 
mended to three counſel to plead for him; and found the libel rele- 
vand to infer the pains of death, and EE FU of moveables. 
Dec. 8. 1720. He confelled the crime; upon which he was 
found guilty by the 8 and adjudged to be hanged by the 
court. 


Add. Solicitor Walter Stewart. Alt. Horn, Elphingſton, Charles Erſkine. 
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No 35. November 22. 1722. 
His MAIEST 's Ap vOCAT E, A 
A 0 A1 M 8 1 — 


JohN TROUBLECOCK, Soldier. 
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Murder — Special relevancy, — Special verdift. — Capital ſentence. 


E was indicted for the murder of John Barclay, corporal, in a on 
ſquabble. 5 
The court found it relevant, That the pannel was heard to quar- 
rel with the deceaſed, and found ſtruggling with him; and that te 
deceaſed was found wounded in the neck, and of that wound did 
immediately die; and that the pannel thereupon endeavoured to 
make his eſcape; and that the bloody bayonet, which was found 
lying near to the place, did belong to him. 
The jury found the pannel's endeavour to make his efcipe proved 
only by one witneſs; and all the other ure) of the interloc utor proved 
by concurring witneſſes. | 


The court adjudged him to be IR | 
Act. Adv. 71 alii. Alt. James Ferguſon, et ali. 
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His Ma JESTY 's ADVOCATE, and James Carruthers, Waulker, 3:0 


AG AI N hs oy 
Colonel Francis CHART ERIS of Amisfield. 


A Sn ate 


Rape. — Husband may proſecute the raviſber of his wife, though the 
advocate withdraw his concurrence, — Special verdict.— Damages and 
expences awarded. 


| HE libel ſet forth, That where, by the laws, &c. the ra- 4 
j 4 viſhing of women, the violent carrying away of a woman 
| from 
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from one place to another, for ſatisfying the raviſher's luſt, the 
unjuſt oppreſſing of a woman againſt the King's peace, by forct- 
bly lying with her, or abuſing of her body, are crimes of a high 
nature, and puniſhable with the ſevereſt pains; yet true it 15 
and of verity, that the ſaid Colonel Francis Charteris of Amisfield 
is guilty, as aCtor art and part, of the foreſaid crimes, or one or 0- 
ther of them; in ſo far as the faid Colonel Francis Charteris, ſha- 
King off all fear of God, and regard to his Majeſty's laws and au- 
thority, having, upon the 2d day of January 1722, or one or o- 
ther, &c. met with Janet Watſon, wife of James Carruthers, the 
ſaid complainer, as ſhe was paſſing on the highway, near to Dun- 
woody green, in the ſtewartry of Annandale, the ſaid Colonel 
Francis Charteris did then and there violently attack or ſeize upon 
the ſaid Janet Watſon ; and notwithſtanding of her cries for help, 
and of her ſtruggle and reſiſtance, carried her ſome ſpace off the 
high-road, and forcibly had carnal dealing with her; at leaſt, the 
ſaid Colonel Francis Charteris, after the ſaid Janet Watſon was 
on the ground, did diſcover her nakedneſs, by throwing up her 
cloaths; and having his breeches down, was lying above her, the 
ſaid Janet in the mean time crying out, thereby giving evi- 
dence of her unwillingneſs, and of her abhorrence of the rape 
committed upon her; and which crime, horrid and atrocious in 
itſelf, and for that reaſon declared one of the pleas of the crown, 
is highly aggravated with the heinous fin of adultery, by being 
perpetrate and committed by the ſaid Colonel Francis Charteris, a 
married man, with the ſaid Janet Watſon, a married woman: All 


which, or one or other of the facts above mentioned,” &c. 
The Solicitors, after the libel was read, declared they did not in- 
= fiſt in this cauſe; but the private proſecutor inſiſted to the full ex- 


tent of the libel, and that the pannel ſhould be puniſhed with the 


pains of law, according to his demerits. The Colonel pleaded, Not 


| guilty ; and his counſel ſtated a variety of defences both in point of 


fact and of law, The court ordered informations. 


It was ſet forth in point of fact for the pannel, That he had my 
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and could not, have committed a rape on the proſecutor's wife; for 
ſhe was a ſtrong young woman, he an infirm unwieldy man, who 
had had the misfortune to break his leg long ago, which had ren- 
dered him lame, as muſt be obvious to every perſon that looks at 
him: beſides, when he met this woman he was in his boots and 
great coat. The proſecution was altogether vexatious, inſtigated by 
his enemies, who had bribed this proſecutor to inſiſt, and taken 
very unjuſtifiable meaſures to prevail on the woman to give a decla- 
ration againſt him; which, however, had not been done for ten 
months after the alledged crime. | 

It was objected in point of law, That as the public proſecutor had 
withdrawn his appearance, the private party had no title to inſiſt for 
puniſhment, 

Anſwered, The concourſe of the Advocke 3 is not neceſſary; and it 
is not in his power to quaſh criminal trials. Private parties have 
always had a title to bring thoſe who injured them to trial: if they, 
from having tranſacted with the criminal, will not do ſo, the advo- 
cate may. This is clear from act 140. parl. 13. Ja. I. and act 76. 


parl. 11. Ja. VI. which gives the King's Advocate a power to proſe- | 


cute if parties be ſilent; and ſo Mackenzie underſtands in his obſer- 
vations on theſe acts. In this ene, by ſtatute th 2, private parties 
have a title to purſue. 

Replied, A private party wronged has no doubt a ne to proſecute 
for reparation and damages; for ſo far he has an intereſt: but not for 
puniſhment; that belongs to the vindicta publica. Could private par- 
ties proſecute for it, the King s remiſhon would not avail: but it is 
certain the King may remit the puniſhment, though he cannot ſtop 
proceſs for reparation. Nor is there an inſtance of a proſecution for 
the pains of death, or other puniſhment, without the concourſe of 
the Advocate. The act 4. parl. 21. Ja. VI. ſuppoſes, that the con- 
courſe of the Advocate is to be given; for it ſtatutes, the conſent of 
the woman ſhall not exeem offenders from puniſhment and penalties 
at his Majeſty's pleaſure ; which ſuppoſes and implies the concourſe 
of his Advocate; and the Fequiging this coneourſe is a proper and 
wiſe 


4 | i 
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© . check againſt malicious proſecutions. At any rate, though on 
ſuch concourſe being refuſed, it were competent for the court to au- 
©thoriſe a proſecution ad vindictam publicam at the ſuit of a private 
party, that the court would never do but cauſa cognita, and upon 


examining a precognition, to ſee whether the Advocate had good 


c auſe for refuſing to concur. 


Oi. 2. The proſecutor would not bring this action till he got mo- 
ney to do ſo, and two obligations, one for L. 30, another 1 L. 800, 
in the event of the pannel's being convicted. 
| Anſ. This will not take away the crime, though it might ſhew an 
officiouſneſs on the part of the prompters of the proſecution ; but 
"thoſe who ſupplied the proſecutor with money did nothing wrong, 
*but rather what was right. 
* Replied, It is a good objection againſt admitting a party to proſe- 
cute, that he has taken money to do ſo; and the law puniſhes this as 
a ſpecies of falſehood; J. 4. F. De _ ;. Voet. Comm. ad tit. De acc. \7.; 


-  Mattheus, lib. 48. tit. 3. 


0. 3. By law, this crime, if not recently purſued, cannot be 
puriued at all. The Reg. Maj. required complaint ſhould be made 
in twenty-four hours; and though that may have been departed 
from in practice, yet ſurely a long delay is the ſtrongeſt evidence 
there was no violence; and muſt therefore either caſt the proceſs al- 
5 together, or be admitted in exculpation before the jury. In this 
0 aſe no complaint was made for ten months; and the woman for a 
long time denied ſhe had been raviſhed, and did not alledge that to 
have been the caſe till undue influence was uſed with her. 
Aux. 1. Though the woman ſhould now deny the rape, that, by 
2 © ſtature, would not bar the proceſs. 2. Such circumſtance can ſigni- 
4 f nothing, as a proof is offered of the crime. 3. As to the delay, 
the pannel went to England immediately after the crime, and was on 
his road thither when he committed it. A conſiderable ſpace of time 
is requiſite, in order to make proper inquiries into the fact, and the 


vwitneſſes by whom it can be proved. Was a proſecution to be hur- 
ried on, fatal errors might be committed, 
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Obj. 4. The libel is too general, as it does not charge a continuance 
of force, nor ſufficiently particulariſe the circumſtances of the force 
ſaid to have been uſed. Crying and reſiſting is natural to the ſex 
when willing; and no man would be ſafe if theſe were ſufficient to 
infer a rape. 

An/. It is charged, that ſhe was violently ſeized and carried off; 
that ſhe cried and ſtruggled when on the ground, and the pannel a- 
bove her : From ſuch circumſtances, in every caſe, it 1s to be preſu- 
med the woman was unwilling to the laſt; or if willing, that cdi 
artibus circumventa et inducta fuit. In this caſe ſhe ſtruggled to the 
laſt, and that is clearly ſufficient, 

April 4. 1723. The court pronounced this interlocutor, ** Suſtain 
„ proceſs, and repel what is alledged againſt the competency ; and 
find the libel relevant to infer the pains of law; and repel the de- 
& fences proponed for the pannel; and remit the Yr and libel 
* to the knowledge of an aſſize.“ 

Two or three witneſſes were examined for the 8 and the 
jury, Nov. 12. 1723, brought in this verdict: ** By plurality of voi- 
ces find it proven, That the pannel was ſeen lying above Janet 
** Watſon, the complainer's wife; and found it proven, That while 
© they were on _ ground 3 the ſaid Janet Watſon was 
heard cry out.” 

Nov. 18. 1723. The court adjudged the pannel to pay L. 300 Ster- 
ling to the proſecutor for damages and expences ; and that he be 
impriſoned till he make payment. 

Af. Alex. Hay, et ali, Alt. Peter Grant, et ali. 
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N? 37. | July 1724. 
His MAI EST vis ADVOCATE, 
AGAINST 


MARGARET DICEKSOR&N. 


Childmurder.—Revealing relevant to ręſtrict to an arbitrary puniſhment. 


— Recovery after being hanged. 


HE was indicted for child-murder upon the act 1690. 

It was pleaded for her in defence, That ſhe is a married wo- 
man, though ſhe has lived ſeparate from her huſband for ten 
months paſt; and that the act had always been underſtood to be ap- 
plicable only to unmarried women, as thoſe who have huſbands are 
under no tempration to murder their children. 2dly, and ſeparately, 


She would prove that ſhe revealed her being with child to certain 


- perſons before the time libelled. 


- 
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Auguſt 3. 1724. The court found © the libel, as founded upon 
the act of parliament 1690, relevant to infer the pains of death, 
and confiſcation of moveables ; but ſuſtains the defence of her re- 
vealing her being with child, relevant to reſtrict the ſame to an 
arbitrary puniſhment *.“ 

The jury found the indictment proved, and the defence not pro- 
ved. 

The court adjudged her © to be hanged by the neck upon a gib- 
„bet till ſhe be dead,” —in the common ſtyle : and ſhe was 
hanged; but, by miſtake, not till ſhe was dead; for after being 
cut down, ſhe recovered perfectly, lived many years, and had 


cc 


In the caſe of Eliſabeth Orrock, 21ſt February 1715, in which the defence, That 
ſhe had revealed, was found proved, as well as the indictment, the court ſentenced 


her to be ſcourged at Edinburgh and Dunbar. The ſame judgement was pro- 
nounced, on the ſame day, in the fimilar caſe of Eliſabeth Johnſton. 


ſeveral 


72 CRIMINAL CASES. No 3g. 
ſeveral children by her huſband, who cohabited with her not- 
withſtanding all that had happened to her. 


Act. Binning. Alt. Arch. Murray. 


N? 38. December 7. 1724. 
His MAJEST x's ADvocarTE, 
AGAINST 


GasPER REYSANoO, Stabler. 
Murder ,—Special verdict.— Arbitrary puniſhment. 


E was indicted for the murder of Robert Lamb.— The interlo- 
cutor on the relevancy reſtricted the libel ro. an arbitrary 
puniſhment, The jury found it proved, That the pannel did throw 
* the deceaſed from the door of his dwelling-houſe, backwards, 
down the ſtair; by which fall the deceaſed received a bruiſe or 
** wound on the head, or right ear, whereof he died next morning.” 
The court ſentenced him to be tranſported for life. 


Act. Binning. Alt. Hew Dalrymple ſenior. 
Ne 39 | 1727. 
His MAJEsS T u's ADVOCATE, 


AGAINST 
MARGARET Nis BET, ſpouſe to Alexander Macleod wigmaker in 
Leith. | | | 
Forgery, 


HE indictment ſet forth, That where, by the laws of this 
and all other well governed realms, the crimes of falſehood 


and 
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1727. 
E . and forgery, or counterfeiting any obligation, bill, bond, or deed 
Fhatſoever, or falſifying any perſon's ſubſcription, or the uſing any 
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* 
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forged or falſe writing knowing the ſame to be ſuch, either in 
I 5 judgement or outwith the ſame, or being art and part in the coun- 
a : terfeiting, &c. ; likeas by the municipal law and practice of this king- 
dom, the makers, feigners, uſers, and falſifiers of ſuch writings, are 
* puniſhable, ſicklike as it is provided by the diſpoſition of the common 
law, both Canon, Civil, and Statutes of the realm, and with the pains 
due to falſehood, which are the pains of death, and confiſcation 
of moveables: Nevertheleſs,” &c.; and then it charges the forgery 
of a bill and other writings, all which writings, falſe and forged, 
= were fabricated, or procured to be fabricated by her; who for that 
end uſed many wicked and deviliſh contrivances, and endeavoured 
> to ſupport the ſame by baſe and abominable means: And upon pro- 
duction of theſe writings before the Lords of Seſſion, the falſehood 
and forgery of them was found proved; as alſo that the was guilty, 
and art and part of the ſaid forgery ; as the ſentence, dated at Edin- 
burgh 8th December 1726, remitting her therefore to the Juſti- 
ciary, bears. All which, or any part thereof being found proved a- 
gainſt her; and particularly it being found proved, that the ſaid 
-— writings were found to be fabricated, falſe, or forged, by the ſaid 
| 3 ſentence of the court of ſeſſion; and that ſhe, by the ſame, was 
þ found guilty, or art and part of rhe ſaid forgeries, or any of them, 
© ſhe ought to be puniſhed with the pains of death, and confiſcation,” 
Ke. 
Pleaded in defence, 1. Falſehood is not puniſhed with death by 
any ſtatute. The Civil and Canon law, which is referred to in our 
4 ſtatutes, puniſhed perſons guilty of this crime pro qualitate adm, 
but never with death. | | 
* An/. This crime has, in innumerable inſtances, been puniſhed 
with death, even before the ad act 23d parl. James VI. Theft is 
puniſhed capitally with us, though there 1s no particular ſtatute in- 
flicting that pain, and theft is implied in forgery ; and in many caſes 
the Civil law does puniſh forgery with death. 
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2. The relevancy cannot be reckoned ſuſtained, and yet leſs 
ey by the. decree of the Lords of Seſſion; they not being judge; 
in the firſt inſtance, further than to annul and improve the deeds, 
Nor was the proof they went upon ſufficient evidence here; for i- 
bus, non teſtimoniis, credendum. 

Anſ. Mack, tit. Falſehood, & 4. thinks the Seſſion the only proper 
court for trying this crime. This is going too far ; but it would be 
a ſtill greater exceſs; to diſpute the juriſdiction of the Seſſion, which 
Has been exerciſed for more than 100 years, as to this crime, and 

many criminals condemned to death on remits from that count, 


ſeſſion is probatio probata ; and obſerves, that in the cafe of Binnie, 

in June 1666, the jury having refuſed to condemn” upon it, they 
were incloſed of new. An aſſize obliged to find a pannel guilty, upon 
the decree of the Seſſion, is put under no greater hardſhip than this 

court is, when it condemns a criminal on the verdict of a jury; and 
If this practice was to be overturned, forgers would always eſcape. 
February 3. 1727. The court found, © That the pannel, the times 
libelled, being guilty of forging the bill and obligation or declara- 
tion libelled, or that ſhe, the pannel, was art and part thereof, relevant 
to infer the pains of death, and confiſcation of moveables; and re- 
pelled the haill defences,” &c. 


1 4 Then the decree of the Seſſion was read in court. | 
. 0 The jury, all in one voice, found, * That by the ſaid decreet the 
fp 16 4% libel is proven, and the ſaid Margaret Niſbet the pannel i is guilt 

1 art and part of the crimes libelled.” | 

4 . | The court adjudged her t to be hanged, 21 n Was $ Executed ac- 

* 7 '; 2 

| ol cordingly. 883 

115 | Ad. Ch. Erſkine. Alt. Rob. Craigie, Ja. Graham junicr, J imes Cochran. 

| 5 


1 Ne 40. 


Mackenzie likewiſe expreſsly teaches, that the decree of the court of 
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No 40. | Januar 1 2 
Minot nn 
AGAIN S 


The Procurator-Fiſcal of the Stewartry of KiRKCUDBRIGHT, 
Sentence by a ſheriff; proceeding on the verdi of a jury, reverſed. 
AcMiNnN having been found guilty, by a jury, of ſtealing. an 


1 anvil, the ſteward fined him in L. 200 Scots, and baniſhed 


0 him the ſtewartry. dil 
A He offered a bill of ſuſpenſion upon theſe grounds: 1/, The libel 


= was not relevant, as it did not charge the ſuſpender with ſtealing 


the anvil, or that he was art and part of ſtealing it; but only 


alledged that it was found in his ſmithy ; into which, it being an o- 


pen ſmithy, any perſon might have put it. 24h), The ſteward 
had committed iniquity, in refuſing the defender an exculpatory 


proof. And, laſtly, The fine was too high for the ſuſpender s cir- 


. . 2 - 


= 
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cumſtances, ſo that it reſolved into perpetual impriſonment. 
Anſwered, The verdict of the jury cannot be reviewed. | 
Replied, The 48th act parl. 6. James III. allows the errors of 

aſſizers to be rectified by King and council; and as now we have no 

council, that power muſt be lodged in this court; and in many caſes 


the Lords of Seſſion give redreſs againſt 1 none verdicts 1 in ſervi- 
ces, perambulations, &c. 


The court ſuſpended both verdict and ſentence. 


\ * Ferguſſon. | | Alt „ . Grant. 


* | 
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No n | June 1732. 
His MAI ES T v's ADVOCATE, 
AGAINST 
MaTTHEw FoULDEN Merchant in Jedburgh. 


Rape. Not a good defence, That the woman did not complain immediately. 
Her to prove that ſhe was flill a virgin, diſregarded. Special ver 
dict —Arbitrary pun u/hment. 


E was indicted, March 28. 1732, for raviſhing Agnes Donaldſon, a 
girl about ſixteen years of age; and it was particularly charged, 
That he violently rhrew her to the ground, notwithſtanding her crying 
and reſiſting as much as ſhe could, ſtopped her mouth, and threatened 
to cut her throat if ſhe did not comply, and forcibly had carnal 
dealings with her; at leaſt, that after ſhe was on the ground, he diſ- 
covered her nakedneſs, and that with his breeches down he was ly- 
ing above her, and ſhe crying, and in tears; * by the hei- 
nous ſin of adultery, he being married. 
It was pleaded in defence for the pannel, That the girl had not re- 
cently complained, as the law required. 
Anſwered, It was not neceſſary, 10 our preſent practice, that ſhe 
ſhould. 
Further pleaded for the pannel, That ſhe was till a virgin; which 
he offered to * and Sen che mode of proof to the court *. 
| -: a 


* A demand ſimilar to this was made by Caroline de Groſberg, in the courſe 
of an action ſhe brought before the court of ſeſſion in 1765. The caſe was thus. 

An advertiſement having appeared in one of the London news-papers, bearing, 
That a Noble family in Scotland had occaſion for a young woman, of good character, 
who was capable of teaching muſic, dancing, French, Italian, &c. Caroline de 
Groſberg offered herſelf to the perſon who had given this notice; and that perſon, 
without making ſufficient inquiry about her, ſent her down to this country, 
| Soon 
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| Anfwered, V, Conatus, eſpecially when devenit in actum Proximum, 
is equally puniſhable with perpetration. 24h, The common diſ- 
tinction is juſt, between perſons that did not becauſe they could not, 
and thoſe that did not though they could. The firſt are equally pu- 
niſhable with perpetrators; and therefore, though the pannel ſhould 


prove the girl was ſtill a virgin, by good witneſſes, which would 
| | not 


Soon after ſhe entered upon her ſervice, it appeared that ſhe was incapable of the 
taſk ſhe had undertaken and it was diſcovered, from ſome letters that came to her, 
and other circumſtances, that ſhe had born at leaſt one baſtard child. For theſe rea- 
ſons ſhe was turned off; and upon that the brought an action of damages before the 
court of ſeſſion, in which a proof was allowed. | 

Before the proof was concluded, and laid before the court, the purſuer gave in a 
petition, ſetting forth, That the defenders had endeavoured to prove, by ſeveral wit- 
neſſes, ſome of whom were Jews, that ſhe had born a baſtard child: That ſhe was 
conſcious of her innocence, but unable to be at the expence of redarguing the depo- 
ſitions of theſe witneſſes by contrary teſtimonies 3 but that chere was a method of 
aſcertaining the fact more certain than parole- evidence could be, viz, inſpectio ventris 


by midwives or phyſicians, to which ſhe was not only willing, but deſirous to ſubmit ; 


and therefore praying the court to remit to proper perſons to examine her, and re- 
port their judgement upon oath. — The court refuſed this petition in hoc flatu, i. e. 
becauſe they had not yet ſeen the proof. | 

After the proof was concluded, printed, and laid before the court, the purſuer 
preferred another petition to the ſame purpoſe with the former; and this petition 
the defenders were ordered to anſwer. 

An anſwer was accordingly put in, bearing, That the petitioner's demand was un- 
precedented and moſt extraordinary ; the rather, that ſhe had already been examined 
by a ſurgeon, who told her, that though he would not take upon him to ſay whe- 
ther ſhe had brought forth a child before, yet he could aſſure her ſhe was cer- 
tainly with one at preſent : That the method of inveſtigation propoſed was not cer- 
tain : That it was highly indecent; and on that account Juſtinian had forbidden it 
to be uſed as the criterion of puberty : That he had indeed allowed it to be practiſed 
in ſome weighty caſes, in which it was neceflary to know whether a woman was 
actually with child ; but the law of no country had admitted it as a proper mode 
of determining whether a woman had ever brought forth a child : That ſhe had, never 
will be preſumed, but muſt be proved; and it eaſily may be fo by unexceptionable 
evidence, without an immodeſt inveſtigation : In this caſe it was ſufficiently proved 
by witneſſes that the petitioner had born two children. 


The 
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not be an eaſy taſ in any caſe, that would not ſcreen him, as it 
would only ſhow, that he did not becauſe he could not, conſidering 
the length he proceeded. zaly, The law againſt raviſhing women 
is not confined to virgins: a widow is as much protected as they; 
nor would it be a good defence to prove that a girl had made a ſlip 
before. Beſides, a girt may not have the marks of virginity, and 
yer never have known man. 

Replied, It is not law, that an attempt is equally puniſhable with 
perpetration ;. ſee Mackenzie's Crim, As to the third anſwer, the pro- 
ſecutor miſtakes the pannel's argument: what he contends is, that 
no perſon can __ deen ee in whom marks of virginity re- 


main. l 


June 16. 1732. The rbb on che relevancy was as follows. 


Find, That Matthew Foulden having, time and place libelled, com- 

* miteda rape on Agnes Donaldſon, by having, with force and violence, 
*© carnal dealings with her, relevant to infer the pains of death, and 
* confiſcation of moveables: ſeparatim, find; That he, the pannel, ha- 
ving, time and place libelled, violently attacked the perſon of the ſaid 
* Agnes, by throwing, her down, and diſcovered her nakedneſs, 
relevant to infer an arbitrary puniſhment; and repelled. the haill 
<** defences proponed for the pannel; and remitted, &c:. 

Several witneſſes were examined on the part of the proſecutor, 
who deponed to the circumſtances libelled, of her being lying on- 
the ground, crying, and him above her, &c.; and ſhe herſelf de- 
poned, That when ſhe cried out, he put his hand on her mouth, 


and two ſeveral times chreatened to cut her chroat if ſhe continued 


The Lords Ad giving judgement” on this N till the whole cauſe ſhould be 
adviſed. Ar. 1 
Soon after, [Aug. 10. 1765 Js. 2000p adviſing the proof, 'a and a hearing, the 3 | 
refuſed. the petition for-the purſuer, aſſoilzied the defenders from the proceſs, found 
the purſuer liable in expences, and ſuperſeded conſidering whether they would inflict- 
any furtlier cenſure on her, till 20th November next. This laſt part of the interlo- 
cutor procceded-from her having been guilty of mal-paRtices.in leading her evidence. 
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7 June 22. 1732. The court ordered him to be taken from the 
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to oppoſe him: and ſhe ſwore to the. conſummation of the rape in 


the moſt explicit terms, Quod penetravit, et emiſit. 


June 20. 1732. Tbe jury, however, all in one vioce, found it 


; *1 proved only, time and place libelled, that the pannel, Matthew 


2 < Foulden, was lying above the perſon of Agnes Donaldſon upon the 
ground, with her nakedneſs diſcovered, - mean while ſhe was cry- 


59 


tolbooth of Edinburgh, and carried to that of Jedburgh, on 


4 the ſecond Tueſday of july then next; that then a paper 


i . ſhould be put on his forehead, and he whipped through Jed- 
{i burgh, and baniſhed that town ; never to return, under the cer- 


| f tification of being ſcourged if ever ſeen in it again. 
AF. Jo. Forbes. Alt. Hew Dalrymple, Ja. Graham. 
No 42. ii ha 1733. 


His MAIES T's ADpvocarE, 


f AGAIN S TT 


Joun CHRISTIE, 


2 Slaughter with a. fone in a ſeuſſle not capital. 
Y "HE interlocutor on the relevancy, Dec. 7. 1733, found, © the 


ſaid John Chriſtie pannel his having, time and place libelled, 


” wounded or bruiſed the deceaſed George Crookbone with a ſtone, or 


= other mortal weapon, upon the head, of which he died next day, 


but allowed the pannel to adduce what proof he could for his excul- 


4, 


4 


| or his being art and part thereof, relevant to infer the pains of law; 


pation or alleviation.“ | ; | : £42) 
The jury found, Dec. 11. 1733, unanimouſly, © That at the time 


* libelled, the deceaſed George Crookbone received a ſtroke on his 
4 head with a ſtone from the pannel John Chriſtie, of which he died ; 
and 
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oe found it likewiſe proven, That the pannel was drunk, and was firſt 
attacked by Thomas Crookbone, brother to the defunct. George 
Crookbone; in which ſcuttle the defunct engaging, received from 
the pannel the wound of which he died.“ 17 
Dec. 14. 1733. The court baniſhed him to the plantations for — 7 
Ad. Duncan Forbes. Alt. And. Macdoual. | 


No 43. 1735. 
His MajEsTY's ADvocaTE, and the Procurator-Fiſcal of the High 
Court of Admiralty, 


r 
THOMAS MAcA DAM and James LoNs. 
Homicide committed in execution of duty juſtifiable, though the ſlayer was 


in no danger of his hfe. — Sentence of the Admiralty, n on the 
verdift of a jun), reverſed. 


Homas MAcaDAM, a * Eh _ James Long a cor- 6 
poral, were indicted at the inſtance of the public before the court „% 


of admiralty for murder; and the charge againſt them in ſubſtance 4 
was, That they, upon the high ſeas, off the ſhore of Nairn, on the 4th - 
June 1735, killed Hugh Fraſer younger of Belnain, by ſtabbing 
him with a bayonet in hen kalt. and afterwards amine him into 
the ſea. 

The priſoners vented in defence, That Sos were, 8 iy or- 
ders, appointed to attend the officers of the cuſtoms, in ſeizing goods 
by a law made ſeizable; and that they being in a boat upon the 
ſeas, along with the cuſtomhouſe - officers, in queſt of ſuch goods, 
Fraſer came up with them in another boat, with others in company 
with him; and leaping into the boat in which the priſoners and cu- 
ſtomhouſe- officers were, endeavoured to take hold of their arms; 
and chat this * both reſiſtance to, and an attack upon the cuſtom- 


5 houſe, 
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ee edler in execution of their duty, the homicide was juſti- 
Fable. 

It was anſwered, That Fraſer's leaping into the boat was with no 
} — ROO to make reſiſtance, but to ſave his life, the pieces of the 
"a priſoners being aimed at him: That thoſe in the cuſtomhouſe-boat 
eould have no juſt apprehenſions of being maſtered by Fraſer, he 


Having no invaſive weapon about him, and being the only perſon 


ho offered to get into the cuſtomhouſe- boat, in which were * 
men well armed. 

+ The judge, after hearing counſel, and adviſing informations, pro- 
mounced the following interlocutor. ** Sept. 25. 1735. Finds the libel, 
* That the pannels, or either of them, did kill Hugh Fraſer of Bel- 
* nain younger, or that they, or either of them, were art and part 
* of killing the ſaid Hugh Fraſer, relevant to infer the pains of death 
and confiſcation of moveables; and ſuſtains the defence of E 
& Jefence proponed by the pannels, That the killing of the ſaid Hugh 
* Fraſer by the pannels, or either of them, was in the neceſſary de- 


e fence of their lives; and repels the whole other defences proponed 


for the pannels: and remits them, and either of them, with the 
„übel and defence, and the ſeveral qualifications and circumſtan- 
ces of the defence, and the facts alledged on by the purſuers for 
eliding thereof, to the knowledge of an aſſize.“ 
The jury returned the following verdict. Sept. 27. 1735. Unani- 
„ mouſfly find it proven, That the pannels, Thomas Macadgm and 
james Long, are both guilty, art and part, of killing Hugh Fra- 
* ſer; and, by a plurality of voices, do not find the defence for the 
| 7 * pannels proven, That the killing of the ſaid Hu gh Fraſer was 
in the neceſſary defence of their lives.” 

| | Sept, 30. 1735. The judge-admiral adjudged them to be hanged 
on the third Wedneſday of November then next. 


4 
ts This trial was printed at Edinburgh 1 in 1736; for which rea fon, 
the account here given of it is ſo ſuccinct ; but as the printed trial 
goes no further than the ſentence of the Admir al, it is proper to in- 
1 | * . form, 
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form, that the priſoners preſented a bill of ſuſpenſion of the ſentence 


to the court of juſticiary. The reaſons of ſuſpenſion were, 1/7, That 
in this caſe there was no more, at the worſt, than homicidium in rixa 


commiſſum, without any antecedent malice; and therefore the puniſh- | 
ment ſhould not be capital. 2dly, They were allowed to prove nothing, 


but that the killing was in neceſſary defence of their lives; whereas 
this other defence ought to have been explicitly ſuſtained, viz. That 
the boat in which they were was violently invaded, and they put in the 
utmoſt danger of being diſarmed, and deprived of their liberty, which 
made it lawful to repel force by force, though it ſhould terminate in 
the death of the aſſailant. zahy, By circumſcribing their defence, 
the jury might believe a reaſonable fear of their lives to be not within 
the interlocutor, and ſo they were deprived of what proof they might 


adduce of ſuch fear. 4thly, The ſentence was the more unjuſt, that, 


by the military law, had they allowed themſelves to be diſarmed, 
but by a ſuperior force, they were liable to the pains of death ; and 
therefore the defence, That they were upon duty, ought to have 
been ſuſtained, 


The court, upon adviſing the bill of ſuſpenſion, and extract of the 
proceedings before the Admiral, found, Dec. 5. 1735, That the 


* ſaid judge hath committed iniquity, in reſtricting the defences 
* proponed for the ſuſpenders to the neceſſary defence of their 
(lives, and repelling the haill other defences proponed for them; 
. and therefore did ſuſpend the interlocutor on the relevancy, 
** verdict returned by the aſſize, and ſentence of death pro- 
* nounced by the ſaid judge, with all that has followed or may 
follow thereon, ſimpliciter; and diſcharge the magiſtrates of 
% Edinburgh, and all other officers of the law, to put the ſaid 

<« ſentence of death in execution in all time coming,” 
The ground of this judgement may be gathered from the informa- 
tions in the noted caſe of Porteous; in which it was quoted for the 


priſoner. Mr Graham, afterwards Lord Eaſdale, who wrote the in- 


formation for Porteous, ſpeaks of it thus: The proceedings of the 
court of admiralty were laid before your Lordſhips for a review; 


which, 
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© ** which, it is believed, is the fingle inſtance wherein it was ever 
„ contended, that the proceedings of the high court of admiralty, 


in matters criminal, could be reviewed by any other court. 

« Notwithſtanding of which, your Lordſhips were pleaſed to re- 
verſe the ſentence of the Judge-admiral ; no doubt, upon ſuppoſed 
error in his proceedings; becauſe the verdict of a jury pronoun- 
ced upon evidence cannot be reverſed *; and in conſequence of 
which judgement of your Lordſhips, the pannels were ſet at li- 
berty ] 

* Now the pannel is adviſed, that ſuch judgement in your Lord- 
ſhips could ſtand upon no foundation other than this, viz. That 
your Lordſhips had reverſed the judgement of the Admiral as er- 
roneous, in not ſuſtaining this defence to the} pannels, That they 
were reſiſted by Mr Fraſer deceaſed, while they, the pannels, were 


in the execution of their duty.” 
Mr Forbes, (afterwards Lord Preſident of the court of Seſſion), who 


wrote the information againſt Porteous, expreſſes himſelf as follows 
with regard to this judgement : ©* The procurator for the pannel en- 


cc 


cc 


cc 


cc 


deavoured to find an argument for him, in a late reſolution of 
the court, which ſuſpended a ſentence of the court of admiralty, 
proceeding upon an interlocutor that found it neceflary for ſoldiers, 
who happened to kill in the execution of their duty, when, by or- 
der, attending cuſtomhouſe-officers, to prove, that the killing 
was neceſſary for the defence of their lives; inferring from this re- 
ſolution, that the court did not thihk it neceſſary for the pannel 
to prove, that he was in danger of his life: And though all that 
their obſervation neceſſarily implies were granted, they could have 
no benefit by it; becauſe, in this caſe, the pannel neither does, 
nor can aver, that the firing which he was perſonally guilty of, 
and ordered, was neceſſary for ſecuring the execution of that 
truſt that was committed to him, or for preſerving the rights of 
the crown, or any ſubject. 


Where a man has, by law, weapons put in his hands, to be 


* By ſtatute 1475, c. 63. | | 
L 2 employed 
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cc 


employed, not only in defence of his life when attacked, but in 


e ſupport of the execution of the laws, and in defence of the property 9 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 


the crown, or liberty of any ſubject, he doubtleſs may uſe thoſe wea- 
pons, not only when his own hfe is put fo far in danger, that he can- 
not probably eſcape without making uſe of them, but alſo wwhen there it 
imminent danger, that he may, by violence, be diſabled to execute hi; 
truſt, without reſorting to the uſe of thoſe weapons ; but when the 
life of the officer is expoſed to no danger, when his duty does nat 
neceſſarily call upon him, for the execution of his truſt, or for the 
preſervation of the property of the crown, or the preſervation of 
the property or liberty of the ſubject, to make uſe of mortal wea- 
pons, which may deſtroy his Majeſty's ſubjects, eſpecially num- 
bers of them who may be innocent, it is impoſſible, from the re- 
ſolution of the court of juſticiary hinted at, to expect any counte- 
nance to, or ſhelter for, the inhumane act.“ | 


This was the firſt inſtance in which the judgement of the admi- 


ralty was reviewed by the juſticiary, The then Admiral, Mr 
Graham ſenior, was very clearly of opinion, that the juſticiary had 
no ſuch power; and therefore, notwithſtanding their ſuſpenſion, he 
iſſued his orders to the magiſtrates of Edinburgh to put his ſentence 
in execution. But they were not (it will be eaſily believed) obeyed. 


Af. Hugh Forbes, Lockhart. | Alt. Hugh Dalrymple. 
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No 44. | June 13. 1737. 
His MAI EST 's ADVOCATE, 
q/ 4 0 A Tus t 
j JoHN CALDWALL. 


Madneſs tried without a jury. 


E was indicted for robbery.—Madneſs was pleaded in defence. 

| — The court examined witneſſes upon this point without ſend- 

? ing it to a jury, and found this madneſs affected; and remitted him 

Jy to a jury ; which found him guilty, and * was condemned to 
2 death. 


. — 


N® 45. June 1739. 
His MAIEST 's ADvocarTer, 
AGAINST 


RoBERT THOMSON. 
Murder. — Madneſs. 


E was indicted for murder, and madneſs was pleaded in de- 
fence. 


The court found the libel relevant; but allowed the pannel to ad- 
duce what evidence he can, That, at the time libelled, he was ſo 
5 far furious, mad, and diſtracted, as to be totally deprived of his 
4 reaſon and underſtanding; reſerving the conſideration, as to the 


import of which, as ſhall be found proven, until the verdict is re- 
turned.“ 


9 LCC 
> * 
A 


The j jury, in one voice, found the murder proved; and found no 


8 proof 
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proof of madneſs or furioſity in the pannel till after the murder was 
committed. 
July 21. 1739. When the court was about to pronounce ſentence, 
it was objected, ' That the forty days were elapſed ſince 11th June, 
when the trial began ; therefore no ſentence could now paſs. 

Anſ. Excluding the 11th June, this is the fortieth day, and the 
days muſt be free days. 

Memorials were ordered on this point ; but judgement was pre- 
vented by a tranſportation-pardon, 


Act. William Grant. Alt. Lockhart. 


a 


Ne 46. July 1739. 
Jo HN SAN DERSON, 
AGAINST 
The Procurator-Fiſcal of the Sheriff- court of PEEBLEs. 


Perdict voided, one of the jury having left the room after they were in- 
cloſed, and a ſheriff- officer having had acceſs to them. 


FE was indicted for and convicted of theft before the ſheriff of 

the county of Peebles; who thereupon baniſhed him the ſhire. 

He offered a ſuſpenſion, upon this ground, That while the jury 

were incloſed, ſeveral perſons were in the room with them, and had 
acceſs to ſpeak to them. 


A proof was allowed to both parties ; and upon adviſing it, the 


court found it proved, That after the jury were incloſed, one of 
them came out of the room where they were incloſed, and con- 
verſed with ſome perſon; and that during the ſaid time, one of 
the ſheriff- officers entered the ſaid room at different times; there- 


fore found the verdict of the jury null, and ſentence following 


* thereon; and ſuſpended the ſame ſimpliciter. 
Compare the caſe of Barns in January 1704, and of Lyle in 1754, 
which are ſtated below in Ronald's caſe in 1763. 


Ne 47. 
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Ne 47. ' June 13. 1743. 
His MAI EST v'Ss ADVOCATE, 
AGAINST — 


ALEXANDER PEACOCK, 


Competent for the Circuit-court to remit caſes to the Juſticiary, and vice 
verſa. 


FE was indicted before the circuit- court held at Glaſgow 1oth 
J May 1743, for murder; and the jury brought in a ſpecial verdict. 
The two judges preſent not being clear, certified the caſe to the 


court of juſticiary. 


After the remit from the circuit- court was read, the counſel for 


the pannel objected, ½, That the remit was incompetent; for the 


* 
% 
* 


act 1587, c. 82. reſtoring circuit- courts that had been long diſuſed, 
implies, that the whole buſineſs was to be finiſhed during the time 
of the ayr ; and the circuit-court is quite diſtin from the court of 
juſticiary, as modelled by the act 1672; nay, the circuit in one 
town is different from that in another; and as the judges of two cir- 
cuits could not meet and ſit together, ſo neither can they meet upon 
the ſame cauſe in the court of juſticiary. 

Anſwered, The judges at circuits muſt have the power of 
remitting; elſe, in caſe of a circuit held by two judges, and their 
differing in opinion, a criminal might eſcape. The juſticiary and 
the circuit are the ſame, though the quorum differs; and they have 
been in the conſtant practice of renitting to the juſticiary ; nay, the 
juſticiary has remitted cauſes to them. Thus, in Sir Robert Monro's 
caſe, in 1722, they remitted to the circuit at Inverneſs; and they | 


+ Judged upon the informations given in at Edinburgh without any 


new debate, ſet a jury, received a verdict, and pronounced ſentence. 
On the other hand, the circuit-court remitted to the court of juſti- 
ciary in the caſe of Roſe of Kilravock in 1709, and in the caſe of the 


magiſtrates 
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magiſtrates of Elgin in October ſame year, and in the caſe of Cock- 
burn 1672, and 1n the caſe of Stewart ſame year, 

The court unanimouſly found the remit competent, approved 
thereof, and paſſed ſentence of death againſt Peacock, in re- 
ſpect of the verdict; which was read in court, but is not in the 
record. 


Nes 48. December 1 74 3. 


His MaJEsTyY's ADvocarTr, 


AGAINST 


James MACPHERSON. 
Theft of two horſes capitally puniſhed. 


E was indicted for nne two horſes, and the jury found him 
guilty. | 

The queſtion then came to be, What degree of puniſhment ſhould 
be inflicted ? 

The Advocate infiſted for a capital outticfhimnient'; contending, That 
theft, and eſpecially of cattle, or the majora animalia, is puniſhable 
with death by the law of Scotland. Small pickeries may not be ſo; 
but ſtealing all a man has, or horſes or cows, which none but "a 
dened offenders will do, is capital; and the theft even of a ſingle 
horſe or cow, is not ſimple theft, but crimen abigeatus. 

Anſwered, By our law, a ſingle act of theft is not puniſhable with 
death; Mackenzie, tit. Theft, & 9.: and here, though two horſes (of 
ſmall value) have been ſtolen, yet there was but one theft; Voc. 
Comm. ad tit. De furtis, & 18. Many offences are by ſtatutes declared 
to be puniſhable as thefts, and yet it is not till the offence has been 
thrice committed that death is made the puniſhment; ſuch as the 
hunting or fiſhing on other mens grounds, fiſhing in forbidden 
time, breaking dovecots, and many others.—A depredation by force 


is implied in the crimen abigeatus, l. 1. 1. F. De abig. A number 
| of 
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of caſes were referred to, in which theft of cattle had not been capi- 


tally puniſhed. | 
On the other hand, five caſes were referred to by the proſecutor, 


viz, that of Neilſon in 1661, who was hanged for ſtealing one horſe. 
But it was anſwered, He was a notorious thief. — Caſe of Murdoch 
in 1661, who was ſaid to have been hanged for ſtealing ſeven cows. 
Anſwered, It is a miſtake ; he was only baniſhed. — Three other ca- 
ſes were quoted, in which a capital ſentence had been pronounced 


for ſuch offence, Anſwered, They were at circuits; at which the 


= - 
— hed 


9 | 
{> 


— Cc 


procedure is not ſo accurate, nor the indictments regularly ingroſſ- 


ed. 
Feb. 27. 1744. The court condemned the pannel to death. 


Act. Ro. Dundas. Alt. Geo. Brown. 


Ne 49. | Aug. 4. 1744. 
His MAI EST v's ADVOCATE, 


& ATN 


THOMAS Dicks o, a ſervant. 


Rape. — Arbitrary puniſhment conſented to. 


x indictment charged, © That upon the goth April laſt, he 


having met Eliſabeth Hay, daughter of the deceaſed John 
* Hay of Candie, a young innocent girl, upon the high-road, near 
* her mother's houſe, he ſeized her by the arm, and decoyed her a- 
long the high-road, until they came to an old ruinous honle at 
** the end of the village called Cyfabouts; and that he violently car- 
© ried her into the ſaid ruinous houſe; and that while ihe was call- 
ing for help, he violently threw her down upon her back, and 
pulled up her cloaths, and ſtopped her mouth to prevent her cry- 
ing; and having taken down his breeches, did violently tear a- 
ſunder her legs; and in ſpite of all her reſiſtance, did deflower 

M | her: 


cc 


cc 


cc 
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her: At leaſt, that, at the time and place libelled, he violently car- 
* ried her into the ſaid ruinous houſe ; and notwithſtanding her 
* cries and ſtruggles, threw her down, and when ſhe was on her 
* back, pulled up her cloaths, and pulled her legs aſunder, and 
% having taken down his breeches, did all in his power to deflower 
$6 Ber! 15 


It was pleaded in defence, That the indictment did not mention 


the pariſh, the county, nor the country, in which the crime was ſaid 


to have been committed; ſo that it did not appear the court had a 
juriſdiction: That deflowering was not a legal term, but a flower of 
rhetoric, which ſhould not be admitted in a criminal indictment; 
and might mean no more, than that he took a flower from her: 
That ſhe had not complained recently, and no abduction was libel- 
led; and that if the rape was not completed, a capital puniſhment 
ought not to be inflicted. 

Anſ. No law requires, that the pariſh, or county, or country, 
ſhould be mentioned ; and no reaſon why it ſhould be required ; as 
in Scotland it is not neceſſary that crimes be tried in the county where 
they were committed, or by jurors of that county. — A crime of this 
nature might be tried by this court, though committed in another 
kingdom. But no occaſion to maintain this, as the libel is pro- 
per. Mack, tit. Crim. libel, & 1. ſays, the libel ſhould mention “ the 
place where the crime was committed, either expreſsly, as the 
* houſe of ſuch a man, or per cobærentias, as lawyers ſpeak; as, that 
„it was done near ſuch a hill, water,” &c.— Not neceſlary to uſe 
technical terms; but deflowering is a technical term; ſee Mack. tit. 
Naviſbing, F 2. 4. — The King may proſecute, though the woman 
ſhould not complain recently, or not at all; Nullum tempus occurrit 
Domino Regi: and by later practice, a recent complaint not requiſite, 
In fact, ſhe did complain in a day or two. It is not neceſſary that 
abduction be libelled. The degree of puniſhment will be conſider- 
ed when the verdict 1s returned, 


The court ordered informations, 
The 
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The pannel offered to tranſport himſelf to the plantations for ſe- 


ven years, rather than riſk the trial; and the Advocate inſiſting for 
no more, he was baniſhed accordingly. 


1 


„ 


AA. Advocatus Craigie; Solicitors Dundas, Pat. Haldane. Alt. W. Grant, 
Ja. Graham, Williamſon, Al. Home, J. Gillon. 


N® 50. February 1745. 
Johx Cross, with concourſe of his Majeſty's Advocate, 


AG A380 IL 


Joun RAE. 


A proſecution for mutilation may be inſiſted in before expiry of year and day 


after the fact. Special verdict. Damages and expences awarded. 


HE charge in this caſe was, That the pannel having got the 
thumb of the complainer's right hand into his mouth, by 


= biting and gnawing of it cut the arteries and bruiſed rhe bone, 
© ſo that part of it did ſeparate from the other, whereby the com- 


© plainer is evidently mutilated of the thumb of his right hand, 


- <* which to him is a great loſs, as he is thereby rendered incapable 
of writing; and thereafter the pannel having thrown the com- 
" * plainer to the ground, did draw the complainer's left hand to- 
= © wards his mouth, and bit him through the fleſhy part thereof, to 


the effuſion of his blood.” 

: The defender, in point of fact, repreſented, That in a drunken 
, ſcuffle, in which the complainer was the aggreſſor, he thruſt his 
© thumb into the defender's mouth, and was endeavouring to tear the 
1 dlefender's cheek, and puſh him over the ſtair, by the command that 


hold gave him, when his thumb was bit. 


In point of law the defender argued, That the eſſence of the li- 


bel conſiſted in the alledged mutilation of the complainer's thumb, 


without which it would have been below the notice of the high 


court of juſticiary; and if the mutilation fixes the competency, the 
| © HP rules 
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rules of court, in cognoſcing ſuch crimes, will no doubt be obſer- 
ved. Now there is no rule more diſtinctly laid down, and better 
ſupported with reaſon and authorities, than this, That the crime of 
mutilation cannot be proſecuted till year and day from the commiſ- 
ſion of it. This is expreſsly laid down by Lord Pitmeden, in his 
treatiſe of Mutilation and Demembration, part 1. $1. ; and the 
reaſon he aſſigns is, Becauſe, by our cuſtom, ſo much time is al- 
© lowed to expect recovery :” and ſo it was determined, 17th De- 
cember 1624, Boyne contra Haitly, and roth January 1640, Ker con- 
tra Haliburton and Cramond. 

Anſwered for the proſecutor, , In our law no diſtinction is 
made betwixt mutilation and demembration ; the crime is con- 
ſidered to be the ſame in both caſes, and the ſe puniſhment is 
fixed for both. This appears from act 28. parl. 1491, and act 118, 
parl. 1540, and act 76. parl. 1579. Theſe acts put murilation and 


demembration upon the ſame footing with manſlaughter, injoining 


the officers of the law to ſeize and apprehend the criminals, and 
bring them to juſtice without delay; conſequently mutilation and 
demembration, as well as manſlaughter, may be purſued de recenti, 
without any delay further than the common induciæ. 
2dly, No good reaſon can be aſſigned for the delay of year and 
day; at leaſt that aſſigned by Pitmeden is inſufficient, It is true, if 
the proceſs be brought de recenti, when it is uncertain whether the 
uſe of the member mutilated may be recovered, the eſtimation of 
the damages cannot be ſo preciſe as after that matter is aſcertained by 
time. But whatever influence that conſideration may have as to the 
quantum of the damages, it ought not to afford a total defence. If the 
proſecutor be willing to accept of ſuch damages as the court will give 
him, weighing all hazards, there is no reaſon for putting off his cauſe 
a week. In this caſe the proſecutor 1s willing to accept of ſuch da- 
mages as ſhall be thought proper, after inſpection of the part mu- 
tilated; the uſe of which is entirely loſt, the tendons being cut 
through and ſhattered, as well as the bones cruſhed. 
34ly, The deciſions quoted for the defender do not apply, In the 
| | caſe 
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caſe of Boyne, the libel was for mutilating and diſmembering the 
Grſt and ſecond fingers of the complainer's left hand; the defender 
pleaded, No proceſs till expiry of year and day; the complainer paſſed 
from the mutilation, and inſiſted on the demembration of his two 
fingers; which was found relevant, and remitted to the jury. Here 
the complainers, in reality, paſſed only from a word, not from any 
circuraſtance of the crime; and at any rate this was the conceſſion 
of the purſuer. In Ker's caſe, the crime libelled was mutilating the 
complainer's right hand; the court, in reſpect of the recency of the 
crime, continued the diet to a certain diſtant day. A right hand is 


a valuable member, and the cure might have been ſo uncertain as 


to be a reaſonable motive in that caſe for ſuſpending the trial; but 
this is no precedent for eſtabliſhing, that in 9 caſe of mutilation can 


a trial proceed till after year and day. In the preſent caſe it is but 
too certain the proſecutor will never recover the uſe of his thumb in 
any degree. There have been many caſes ſince Ker's, brought be- 
fore the court recently after the fact, and none of them were put off 
till year and day, and in moſt of them the defence was not ſo much 
as pleaded. It was in the caſe of Andrew Johnſton contra Francis 
Charteris, 18th November 1706, but it was among others over-ruled 
by the court. 

4thly, The libel in queſtion is not barely for mutilation, but for 
invading, beating, and wounding; ſo that here there is a complica- 
tion of crimes. | | 

Replied for the defender, to anſwer 1//, The acts cited do not 
touch the queſtion : The firſt relates to demembration upon fore- 
thought felony ; the other acts do not ſpecify the puniſhment of the 


| crime, but only the mode of proceeding for bringing the offenders 


to juſtice, Demembration and mutilation are diſtinct in their own 
nature: when a member is cut off, and the wound healed, it would 
be abſurd to wait for a time, to ſee whether it would unite again 


> to the body, The damage ſuſtained from the want of it can be as 


well known at the time of the proſecution, however recently 


brought, 
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brought, as at the diſtance of years; but that will not hold in muti- 
lation. | | 

To the 2d, Wounds and contuſions may at firſt appear frightful, 
which, through time, and by the application of proper remedies, 
come to nothing ; and phyſicians will inform the court, that in a 
diſtemper incident to the thumb, vulgarly called the whittle, that 
member will be inflamed to a great degree, then turn purulent, and 

affe& the bone of the firſt article ſo as to occaſion it to ſeparate from 
| that of the ſecond, yet in time a calloſity ſhoots out, which anſwers 
all the uſes of che bone of the firſt article; and this commonly hap- 
pens when ſplinters and pieces of the bone in the thumb, or any o- 
ther part of the body, are detached from it. It is true this is the 
work of time ; but that 1s the very reaſon, why, in caſes of mutila- 
tion, trial is delayed till year and day after the fact. 

To the 3d, In Boyne's caſe, it is plain, from the purſuer paſſing 
from the mutilation, that he underſtood, and in effet admitted, the 
defence to be well founded. In Ker's caſe, which came on in Ja- 


nuary 1740, the interlocutor was in theſe words: In reſpect the 


„crime libelled was done in October laſt, which is not above three 
months as yet, the Lords continue the diet to the laſt Wedneſday 
* of November next,” 

If the proſecutor could have mentioned any caſes in which the 


libel was ſingly for mutilation upon a battery, and brought within 


year and day, theſe might have applied; but the caſes which he refers 
to were brought after year and day ; ſo that there was no room for the 
defence ; they were brought too for demembration, againſt which 
it is not competent. In the caſe in 1706, a multiplicity of of- 
fences were libelled ; ſuch as, that the defender beat the complainer 
with a cane, ordered a wheel to be taken off his cart in time of 
harveſt, and his looms or inſtruments, by which he gained his 
bread, to be taken out of his work-houſe, and that the complainer 
had loſt his noſe in the ſcufle. The libel was complexly ſuſtained, 
and a ſpecial verdict returned on all the particulars; and the defender 
Was found liable in L. 500 Scots, whereof ten merks to the fiſcal, 


and 
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and the reſt in full, for expence of cure, damages, and coſts. The 
libel, ſo far as it reſpected the complainer's noſe, was laid rather for 
demembration than mutilation, and on that account the dilatory 
defence was but faintly inſiſted on. 

To the 4th, If the complainer will paſs from his libel as to the 


f mutilation, the defender is willing to go to trial as to the other facts, 
if the court ſhall think they merit its cogniſance. 


After hearing counſel, the court ordered informations, of which 


the above is a ſummary. Upon adviſing them, Feb. 25. 1745, the 
court found the libel relevant to infer the pains of law, damages, 


7 
vi 


| 1 and expences; and allowed the pannel a proof of all facts, &c. 


March 1. 1745. The jury brought in a long ſpecial verdict, find- 


q. ing it proved, That at the time libelled the pannel gave the proſecu- 
tor a blow without any provocation, and then another: That a 


ſcuffle enſued, in which the pannel ſeverely bit the proſecutor's thumb 


and the fleſhy part of his hand : That the bones of his thumb were 
cruſhed ; that he ſuffered great pain, and for ten days it was thought 


he vould loſe the uſe of his thumb altogether : That the cure is not now 
perfected, though they hoped he may recover the uſe of his thumb 
for moſt purpoſes : That the pannel had no previous ill-will to the 


if | proſecutor, and that he was very much the worſe of liquor all along. 


March 2. 1745. The court decreed the pannel to pay to the proſe- 
cutor L. 200 Sterling, for damages and expences, 


Act. Hen. Home. Alt. Ja. Graham, 


Nr. 
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No 51. | June 1746. 


JoHN SIvVRIGHT of Southouſe, with concourſe of his Majeſty's 
Advocate, 


1 


Mr ALEXANDER Lock HART, Advocate. 


Battery. — May a verbal injury be retorted by a real one ex intervallo ? 
—Pannel allowed to prove provocation given ſeveral days before the 
ſcuffle — His daughter admitted as a witneſs, Verdict abſolving the 
pannel, and recommending to the court to award him his coſts. 


R Lockhart was charged with having committed an atrocious 
battery, on the perſon of Mr Sivright, on the 6th May 1745, 

aggravated by his being a lawyer, ſkilled and verſant in the laws 
of his country; and the concluſions were for L. 500 of damages, 
and L. 100 of fine. 


It was ſet forth in defence, That the proſecutor had conceived a 
cauſeleſs ill- will to the pannel, on account of his having purchaſed 1 


a farm from Mr Sivright, who had often declared, before the time 


libelled, that he would ſtay in the neighbourhood on purpoſe to pick 


a quarrel with the pannel, and be a thorn in his fide : That he had 
on ſeveral occaſions beſtowed the moſt abuſive and provoking lan- 
guage on the pannel, his family and relations ; and particularly, on 
the 4th of May, when he met him in a carriage with his lady, accom- 
panied by his daughter on horſeback ; and it was infiſted, that he 
ſhould not only be allowed to prove * provocation he had on the 
day libelled, but that which was antecedent. 

It was objected for the proſecutor, in point of law, denying the 
provocation alledged, that a verbal injury cannot juſtifiably be e- 


torted by a real one, eſpecially ex interuallo. For proof of which po- 


fition Farinacius, Gail, Berlichius, Carpſovius, and others, were 


referred to. Leg 
Anſwered, 


” a= 
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Anſwered, Whatever phlegmatic commentators hold, it may, as 


'T ſome verbal injuries are more atrocious and provoking than a blow; 
and in this caſe the pannel himſelf, and his family and relations, 


"were abuſed in the groſſeſt manner, He cannot be ſaid to retort ex 


3 intervallo, who retorts as ſoon as an opportunity offers. Berlichius is 


expreſs on this: © Incontinent1 retortio fieri debet; et tunc, licet ex in- 
„ tervallo fiat in eo tempore interponatur, quo quis retorquendi ha- 
4 buit poteſtatem ;” which was this pannel's caſe : he could not re- 
tort on the 4th May, from tenderneſs to his lady, who was with 

him, and he did not ſee the proſecutor till the 6th. But further, 


though the drubbing had been at the diſtance of months, that can 


afford the private proſecutor no argument. It may be an offence pu- 


niſhable at the inſtance of the public: but if it be a conſequence of 
the firſt injury, ſo as to be reckoned retortzo, with regard to the pri- 


vate party it is no matter at what diſtance of time it be; he cannot 
claim damages for ſuffering what his own intolerable behaviour 
brought upon him. 

The court, upon informations, found the libel relevant; and al- 
Jowed the pannel to prove all facts and circumſtances that happened 
on the day libelled, that tended to exculpate or alleviate; and fur- 
ther the antecedent provocation. | 

Several witneſſes were examined for the proſecutor ; only two for the 
pannel; one gentleman to prove, that Mr Sivright had, a conſider- 
able time before the ſcuffle, ſent an abuſive meſſage by him to the 
pannel; the other was his daughter, to prove what paſſed on the 4th 

May. It does not appear from the record, that any objection was 
tated againſt the admiſſibility of this witneſs. 
| June 24. 1746. The jury found the pannel not guilty ; and re- 
commended to the court to conſider what reparation was due to 

him for the injurious treatment he had received. 

4 Upon this he was abſolved ; but a petition he gave in for coſts. 

was refuſed, 


AF, Haldane, et ali. * Alt. Hen, Home, et alli. 


2 . 
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N* 2. en c March 3. 1747, 
His Maj ES vs ADvocarTr, | 
AGAINST 


 PaTRick WALLACE and RoBERT FERREs, two ſoldiers. 


Rape capitally puniſhed. 


fHey were indicted for a barbarous rape, committed upon Helen A | 
Low; and it was particularly charged, That they violently | 
threw her down on the ground, and one held her, while the other 


attempted to raviſh her: That ſhe reſiſting with all her might, they 


beat her on the head unmercifully ; and her ſtrength failing, they | 


had carnal knowledge of her, the one after the other. 


The libel was. found relevant, and a proof allowed them of all f 


facts and circumſtances, &c. 


£15254 "Mia: >* —_— 
« 1 A 
. _ 


The jury, by a plurality of voices, found the indictment proved, | 


Upon which, March 3. 1747, they were both ſentenced to be 


hanged: and one of them was executed; the other got a remiſſion, 


- 
\ 


No 53. 72 July 3. 1747. 
His MaJEsTY's AD vOCATE, 
| £4 tN8sT 
ROBERT SPENCE. 


Murder.—Maaneſs. 


E was indicted for, and found guilty of the murder of Katha- 

rine Walker, in a barbarous manner. The jury found it 
proved, That he committed the murder, and alſo that he was furi- 
ous at the time it was committed. 
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The court adjudged him to be impriſoned during life; and ordered 


1 the magiſtrates to deliver over his perſon to ſuch friend as ſhall find 
19 ſufficient caution acted in the books of adjournal, to the Lords ſatiſ- 
© £%on, to confine him in ſure and ſafe cuſtody, during all the days 
0 f of his life, under ſuch penalty as they ſhould direct; and in the 
4 mean time ordered the magiſtrates of Edinburgh -to receive and 


E detain him priſoner, as they will be anſwerable- on their higheſt 
© peril. 


F of 


In the ſimilar caſe of James Somerville, in 1704, he was not 


condemned to death, in reſpect his madneſs was proved; but he 
i was fined in 300 merks to the reli and children of James Ferguſon, 


4 whom he had killed, and ten merks to the fiſk, and ordered to be 
j impriſoned in the correction-houſe of Edinburgh, and not to be 
1 liberated therefrom until a certificate be granted, under the hand 
i of the magiſtrates, and two knowing phyſicians, that he has re- 

= convaleſced, and become ſound in his judgement ; and the ſame, 


: 


with the diſcharge of the fine, to be preſented to the Lords. 
Ne 54. Rs fly 1748. 
His MajftsTYs ADvocarTe, 
| AGAINST 


Serjeant SAMUEL BURTCH. 


Murder.,—Self-defence, Execution of duty, 


JE was indicted for the murder of James Aiken, on the 13th A- 
pril, in the town of Lanerk. | 


Ihe defence was, That when he was recruiting in Lanerk, one 


of the townſmen quarrelled with him, and the bailie having fou 

dhe towynſman to be in the wrong, granted warrant to put him in 
priſon; but the mob endeavoured to reſcue him. The pannet” and 
: N 2 c ui 3k io 


— * 2 
s 4 h — K A = * : 
+ 


100 CRIMINAL *'@ASES, Ne gz. 


two or three ſoldiers, were ordered by the magiſtrate to aſſiſt the 
_ town-officers in putting the warrant in execution: but the mob 
attacked the ſoldiers, pelted them with ſtones, and having got up- 
on the ſtair of the priſon, threw one of the ſoldiers over it, and 
trampled upon him to the danger of his life. The ſoldiers ſeveral 
times brandiſhed their ſwords, and made paſſes, yet ſo as not to 
hurt any perſon ; but at laſt, by the preſſure of the croud, Alken 
was unluckily thruſt upon the ſerjeant's ſword; ſo that the ſlaugh- in | 
ter was accidental : but though it had been intentional, it was juſti- 
fiable, being in ſelf-defence, and in execution of duty. 
Anſ. There was a tumult at the time libelled, but it did not go 
ſo far as to juſtify the killing Aiken. 9 
July 11. 1748. The verdict of the jury was as ellos, = & They E 
all in one voice find the libel proven; alſo find it proven, by 2 
: plurality of voices, that what the pannel did or committed, was 
in ſelf-defence, and in the execution of his office.” Upon this he 
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was diſmiſſed from the bar. 
Act. W. Grant, et alii. Alt. Macqueen, et alii. 
No 55. December 1749. 


His MAIESs T v's ADVOCATE 
3 


KV 46 1 NS DT 


ALEXANDER LIVINGSTON. 
Murder,—Arbitrary puniſhment inflifted on a pupil capax doli. 


T the circuit-court held by Lord Elchies, at Stirling, in Sep- 
tember 1749, Alexander Livingſton, a boy under fourteen 

years of age, was indicted for the murder of Alexander Henderſon, on : 

the ſtreet of Falkirk, on the 12th day of Auguſt preceding, by ſtab- n 

ing him with a penknife: and it is further charged, that Livingſton 

| | had RR 


* r 
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| * 1 had threatened the deceaſed with harm or miſchief on the day li- 
| i belled ; and that being challenged for what he had done, immediate- 
$ | ly after the fact, he ſaid, © If any body would do ſo and ſo to him, 
d he would do as much to them ;” and that he having, at this time, 
his hand below the haunch of his coat, upon examination by perſons 
= preſent, the naked knife was found {till in it. At leaſt art and part, 


| Kc. 


The interlocutor 3 on the relevancy was as follows. 


Finds that the pannel having, time and place libelled, killed and 
9 murdered the deceaſed Alexander Henderſon, or his being art and 
1 1 part thereof, relevant to infer the pains of law; but allows the pan- 

nel to prove his age, and that he was not dol; capax, and all other 
® circumſtances he can prove, either to elide the crime, or Tins 
the puniſhment.” 


The verdict returned by the jury was as follows. Find, by a 


plurality of voices, it proven, That, the time and place libelled, the 
7 pannel threatened harm to the deceaſed Alexander Henderſon, fon 
to George. Henderſon carter in Falkirk; and that the ſaid Alexander 
> Henderſon was ſtabbed or wounded in his left fide, of which he died: 
5 but find it not proven that the pannel was the perfon who ſtabbed 
or wounded him: and further find it proven, That the pannel, at 

the time and place libelled, was ſeen with the aforeſaid Alexander 
- Henderſon, having a ſharp- pointed . unfolded penknife in his hand: 
and alſo find it proven, That the pannel was n years of age in 
p the month of March laſt, and that he is doh: capax.” 


Lord Elchies, in reſpect of this verdict, and of the difficulties that 


” occurred i in the caſe, remitted the ſame, and the pronouncing judge- 


i 1 ment thereupon, to the high court of juſticiary at Edinburgh ; and 
ordered the priſonet to be tranſported thither. 


The court of juſticiary aſſigned the priſoner counſel: who, as well 


1 as thoſe for the King, having been heard on the i import of the verdict, 
memorials were ordered. | 


The 
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The memorial for the crown argued as follows. 

** The counſel for the priſoner was pleaſed to inſiſt, That the pro- 
per ſentence to be pronounced on this verdict, was for the court to 
aſſoilzie the priſoner, or diſmiſs him impliciter from the bar, by rea- 
ſon of that clauſe in the verdict, © finding it not proven that the 
© pannel was the perſon who ſtabbed or wounded the defunct.“ 

On the other hand, it was, for the purſuer, obſerved to the court, 
That the import of this verdict pleaded by the priſoner's counſel, 
could not poſſibly be the true intent and meaning of the jury them- 
ſelves: That the ſentence muſt no doubt be regulated by the ver- 
dict, or founded upon it; and if the verdict be general, or clearly 
deciſive of the cauſe, as when the jury pronounce the pannel guilty, 
or not guilty, or that the crime libelled againſt him is proven, or 
not proven, and no more, there 1s then nothing left to the delibera- 
tion of the court, it being obvious and certain what the judgement 
muſt be. | is | | | 

But it 1s otherwiſe in the caſe of a ſpecial verdict, when the jury 
think fit to wave, as they may do, the giving a total or final deciſion 
as to the guilt or innocence of the pannel; and, without drawing 
any concluſion, report the ſpecial matter as it appears to them, and 
ſo leave or refer the concluſion to the judgement of the court. | 

In ſuch. caſe, the court is neceſlarily called upon to conſider the 
true import and meaning of the verdict, from the nature of the caſe, 
and the whole words and parts of that verdict ; in like manner as a 


e No 55, 


jury muſt conſider, the beſt they are able, the import and meaning 


of an interlocutor, remitting the libel and defences to their cogni- 
ſance. | 


In this verdict, it is impoſſible that the jury could intend, by che 
clauſe founded on for the priſoner, that he ſhould be /%mpliciter ac- 


quitted of the crime with which he is charged; 1½, Becauſe ſuch a 


verdict would have been very unjuſt in itſelf, and contrary to the e- 
vidence, which is not eaſily to be preſumed. . 24ly, In fact this ver- 
dict, nor no part of it, draws any ſuch concluſion, nor does pro- 


nounce the pannel not guilty of the murder libelled ; or that the 
| 4 . CF ISL 1.6 ; At 4 J} ſame, 
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dame, or his being art and part thereof, is not proven againſt him. 
f ö il zaly, It is impoſſible that they could ſo mean or intend, by reaſon of 
FF the other articles or clauſes preceding and ſubſequent in this ſpecial 
verdict: in which they firſt of all find it proven, that, the time and 
th 4 place libelled, the pannel threatened harm to the defunct; and, 
24h, That the defunct was ſtabbed or wounded in his left fide, of 
which he died; and, 3dly, after the intermediate clauſe which is 
1 15 objected, they find it proven, That the pannel, at the time and place 
7 7 1 | ibelled, was ſeen with the defunct, having a ſharp- pointed unfold- 
TT cd penknife in his hand; and, 47% % and laſtly, find it proven, That 
by che pannel was twelve years of age in the month of March laſt, and 
tdthat he is oli capax. ' | 
N 1 To what intent and purpoſe could all this enumeration of circum- 
tances be made that are found proven againſt the pannel, but to 
leave or refer the import of theſe to the judgement of the court? 
i ” which is a demonſtration, that, by the middle intermediate clauſe, 
they were far from intending to pronounce ſuch a verdict as that 
the pannel muſt be fimpliciter aſſoilzied; and when the whole is ta- 
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verdicts, as well as laws and all other writings, the meaning of that 
middle clauſe in this verdict can be no other, than that there was 
no direct proof of the ictus, or act of ſtabbing itſelf ; which, inter a- 
lia, is in the libel affirmed. | 7 eeyt | 
This is therefore truly a ſpecial verdict : and in ſuch caſe, though 
the purſuer would be far from pleading, or inſiſting, that the court 
in any caſe may, or ought to incroach upon the province of the ju- 
ry, by conſidering the proof, in order to judge of it differently or 
© contrarily from what the jury has done; yet when the jury them- 
== ſelves, by a ſpecial verdict, remit or refer, as they may do, their 
. province back to the court, he apprehends it is competent and ne- 
ceſſary for the court itſelf to look into the proof, for the better un- 
5 derſtanding of the true import of the particulars ſpecified ſhortly in 
15 the verdict. This is the natural conſequence of the court being put 
in place of the jury, in order to form the final judgement, or draw 
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the concluſion from the evidence, which they have not done; and 


this could not be avoided in ordinary caſes, where the judges who 


have taken the trial, and examined the witneſſes, already know, and 


are poſſeſſed of, the evidence, as well as the jury; and it is neceſſarß 


for the court to do the part remitted to them, though they ſhiould 
reſolve to confine themſelves to the heads or 5 42g? e ſumma- 
rily mentioned in the ſpecial verdict. | 

For example, in the preſent- caſe, the firſt point is, That the pan- 
nel threatened harm to the defunct. Why may not the court lock 


into the evidence, to ſee whether that is proved to have been done 


which the jury mean? Again, they find proven, That, the time 
and place libelled, the pannel was ſeen with the defunct, having a 
' ſharp-pointed unfolded penknife in his hand. Now, as to this cir- 


cumſtance, of being ſeen with the defunct at the time the thing hap- 


pened, that is of more or leſs weight, according as the pannel was 
the ſole perſon near him Or if they were both in a croud: how then 


vas it poſſible for the judge who tried the cauſe, had he proceeded 
to adviſe this ſpecial verdict, to forget what is in proof, that the 
pannel was the ſole perſon near the defunct, and that the pannel, 
being allowed a proof of all facts and circumſtances to elide or alle- 


viate, had brought no proof of any croud, or of any other perſon, | 


with or without a penknife, cloſe by the defunct at that inſtant ? 


Again, when it is found proved, That the defunct was ſtabbed or 
wounded in his left fide, of which he died, and that the pannel was 


then ſeen with him, having a ſharp-pointed unfolded penknife in 
his hand, it might have been material for the pannel himſelf, that 
the court, in adviſing this ſpecial verdict, ſhould look into the proof, 
if it had ſo happened, that the mortal wound was proved to be of 
ſuch a nature or ſize, as could not have been inflicted with the ſmall 


weapon that was ſeen in the pannel's hand at the time; for in that 


caſe, though both. the facts reported be true, this circumſtance 


would have aftorded an objection againſt conjoining them as evi- 
dence for convicting the pannel. 
This 1s not urged by the purſuer, as if it were abſolutely neceſſary 
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tent for the court, and in many caſes neceſſary for juſtice on either 


in the preſent caſe, but becauſe he apprehends it to be truly compe- 


ide, that, in adviſing a ſpecial verdict, the court cannot ſhut its eyes 
to the evidence which the jury refers to them to judge upon, at leaſt 
In ſo far as concerns the heads or articles in the ſpecial verdict men- 


tioned: and at the ſame time, in the preſent caſe, if the court were 


to confine itſelf to the four articles above recited, found againſt the 
pannel, the purſuer apprehends they can have no doubt, that the 
; pannel was guilty, or art and part of the murder ; for in this view, 
it muſt be taken along, that the verdict finds nothing of any other 
per ſon being near the defunct, or ſcen with him, or had then threat- 


ened harm to him, or was found with an unfolded pen-knife, and 
. heard to juſtify the action, and all ex incontinenti. In ſhort, no doubt 


can remain, from the very circumſtances found in the verdict, that 


the priſoner was the author of the defunct's death; and as the jury 
have explicitly given their judgement, that he is dol: capax, as well 
as that he was then near twelve and a half years old, that he was 
guilty of the murder. 


Ik!his verdict indeed greatly reſembles that in the caſe of the Maſter 
of Burleigh, Aug. 4. 1709, (See No 20. ], where the jury found it pro- 
ven, That the pannel diſcharged a piſtol againſt the defunct; as alſo, 


That the defunct was wounded in two places, and that he died with- 
in twelve days after he was wounded : but found it not proven, That 


the ſaid wounds were given by the ſhot of the piſtol diſcharged by 


the ſaid panel. But notwithſtanding this abſurd adjection, the 
court, in reſpect of what was found proven, adjudged the pannel to 
ſuffer the ordinary pains of law for murder. 

If therefore this be truly a ſpecial verdict, and that the articles 
found by the jury, and left to the conſideration of the court, do con- 
vincingly infer the guilt of the priſoner; it is a clear conſequence ne- 
gatively, that juſtice, and the courſe of the law, cannot permit, that 
the priſoner ſhould be ſimpliciter aſſoilzied or diſmiſſed : and the on- 
ly queſtion that remains is, Whether the ordinary and capital pu- 

O nmiſhment, 
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niſhment, or an arbitrary puniſhment only, ſhould be inflicted on 
him ? 

The purſuer at the hearing was willing to fubmir thas to the 
judgement of the court; not thereby intending to take upon him ar- 
bitrarily to reſtrict to a punithment which the law has clearly and 
certainly made capital, which no doubt belongs to the prerogative 
of the crown ; but as the criminal law of this country conſiſts part- 
ly of the Civil law, and thoſe of other well-governed nations, to all 
which our libels and our debates refer, in caſes of crimes againſt 
common humanity, where we have no ſtatute or fixed cuſtom deter- 
mining the punithment; and as this of the puniſhment of pupils is 
a point which the doctors treat problematically and variouſly, the 
purſuer was willing, as he ſtill is, to ſubmit it to the judgement of 
the court what they may and ought to do in the preſent caſe, and 
ſhall proceed to lay before the court for their conſideration, ſome of 
the moſt approved authorities upon the queſtion, 

It is treated by Sir George Mackenzie, fit. 1. G 5. ſomewhat looſe- 
ly, as if the queſtion were upon minors in general. 

In the Civil law, one of the moſt explicit texts upon this queſtion. 
is the JI. 111. De reg. juris; © Pupillum, qui proximus pubertati ſit, 
capacem eſſe et furandi et injuriæ faciendæ.“ 

J. 7. Cadicis, De penis; © Impunitas delicti propter ætatem non da- 


tur, fi modo in ea quis fit, in quam crimen, quod intenditur, 


cadere poteſt.“ 


J. 14. De ſenatiſconſulto Silaniano; ** Excipiuntur impuberes ſervi. | 


* Trebius autem Germanus legatus etiam de impuberi ſumi juſlit 
fſupplicium: et tamen non fine ratione. Nam is puer nec mul 
tum a puberi ætate aberat, et ad pedes domini cubuerat, cum 
occideretur, nec poſtea cædem ejus prodiderat: et his duntaxat 


impuberibus ſenatuſconſulto parci credebat, qui tantum ſub c- 


dem teqto fuiſſent; qui vero. miniſtri vel participes cædis fuiſſent, 
“et ejus tatis (quamquam nondum puberes) ut rei intellectum 


e capere poſſent, his non magis in cæde domini, quam in ulla alia 


«. cauſa, para oportere,” 
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tors, who have been often quoted in this court, lay down as a prin- 
<iple, Thar it is in the power of the court to reſtrict or mitigate the 
puniſhment of a criminal under age. Thus in Sande's Decyſiones F ryfice, 
. 5. tit.g. defin. 4. the ſummary is in theſe words: In arbitrio Ju- 
* dicis poſitum eſt, an minor viginti quinque annis, propter homici- 
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It muſt be allowed, however, to be true, that ſeveral of the doc- 


* dium, vel aliud capitale crimen, commiſſum, ordinaria vel extraor- 
% dinaria ꝓcœna fit afficiendus.” And in the title he ſays, Quam- 


vis autem minor ætas non prorſus a poena excuſet, recepta tamen 


& opinio eſt, pœnam elle minuendam, ut tradunt Julius Clarus, An- 


. 


** tonius Gomeſius, Jacobus Menochius, &c. ved an judex, ob 
* minorem ætatem, neceſſario cogatur pœnam mitigare, non modica 
diſceptatio eſt : alii enim id judicis arbitrio relinquendum cenſent, 


ut Menochius, Fachineus, et Mornacius; ali id juris neceſſitati 
ſubjectum affirmant, ut Gomeſius, Ceſſaurus, Folerius. Hæc po- 
ſterior ſententia, quamvis benignior videre poſſet, prior tamen de 
jure verior eſt, per l. 37. De minoribus; Minor non meretur in 
integrum reſtitutionem, niſi quatenus interdum miſeratio ætatis 


* ad mediocrem pœiam judicem perduxerit,” Then the author 


adds to his own opinion the practice of the court of Frieſland, in 


(0 


CC 


theſe words: Relinquitur ergo arbitrio judicis habere rationem 
ætatis, qui pro varietate circumſtantiarum, vel ordinariam vel 
extraordinariam, vel minorem vel graviorem pœnam infligere de- 


bbet; et hoc obſervat ſenatus noſter.” And he gives examples of 
both kinds. | 
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Julius Clarus, who was judge of the court of Milan, J. 5. queſt. 60. 


9 3. ſays, perhaps a little too ſtrongly and generally, Sed in om- 


4 


nem caſum nunquam debet pupillus pœna capitali affici, pro quo- 
cunque gravi delicto, ſed ejus pœna debet eſſe citra mortem vel 
membri mutilationem,” | | 

Carpzovius, a judge of the court of Saxony, part z. queſt. 143. 
Ne 61. and downwards, treats this queſtion of the puniſhment of 
minor criminals, and denies the opinion of thoſe who hold that the 
capital puniſhment cannot lawfully be inflicted; and in anſwer to 
O 2 tne 
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the objection, ſays, Quod enim dicitur, et ex textibus allegatis 
probatur, ætatem veniam mereri, id certo certius eſt ; ſed in ætate 
impubere tantummodo obtinet, ad minoritatem vero haudqua- 
** quam extendi debet, eo quod minores regulariter dolo ac malitia 
* delinquent.” And afterwards he lays it down, that even in the 
caſe of minors, a mitigation of the ordinary puniſhment may be 
made from circumſtances; and ſays it is ſo practiſed in the court of 
SAXONY, | | 

It was on account of theſe, and the like authorities of the authors 
and deciſions that are frequently quoted in this court, that the pur- 
fuer was willing to ſubmit it to the judgement of the court, what 
ſhould be the degree of the puniſhment inflicted in. the preſent caſe, 
the terms of the verdict, as well: as all other circumſtances, conſi- 
dered; though he inſiſted, as he muſt ſtill do, that the verdict is ſpe- 
cial, and leaves room for the court to. inflict a puniſhment ; which, 
if it may be done, juſtice requires that it be done. 
As to the queſtion, Whether it be in the power of the court to in- 
fli any puniſhment leſs than the capital puniſhment, or proper pu- 
niſhment for the crime of which the priſoner, upon trial, has ap- 
peared to be guilty? it depends upon this, whether the court may 
not, as often has been done, regulate its deciſions by ſuch authori- 
ties and examples as thoſe above mentioned, of the. courts upon the 


continent, that follow, in great meaſure, as we do, the Civil law :: | 
And this the purſuer did, and ſtill does, ſubmit to the court, with- | 


out chuſing to inſiſt for the capital puniſhment or nothing; which, 
though he conceives it might be legally inflicted: againſt a boy of 
twelve years and a half, that is found to be doli capax, he is willing 
to ſubmit to the court whether that muſt neceſſarily be done. And 
indeed the chief circumſtance that determines the purſuer, in the 
preſent caſe, for the ſake of public juſtice, not to inſiſt with the ut- 
moſt competent rigour for the capital puniſhment, is the unſ{kilful- 
neſs appearing- in that part of the verdict which is objected, and 
which alone creates any doubt or difficulty: and in ſuch caſe, it is 
not the purſuer's inclination, or, in his apprehenſion, his duty, to 
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preſs for the capital puniſhment, where there is even any ſhadow of 


5 doubt, whether it can be competently inflicted; though he inſiſts, 
chat there is no doubt, that the jury have left, and even made room, 


and ſo made it neceſſary, for the court to inflict ſome puniſhment. 
It is true, that by the law of England, in ſuch caſe, according to 


the excellent Lord Hale, part 1. chap. 3. fol. 26. An infant, paſt 


* twelve years of age, appearing to be doli capax, and convicted of 


2 capital offence, muſt receive judgement of death; though, ac- 
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* cording to the nature of the offence, and circumſtances of the. 
« caſe, the judge may or may not, in diſcretion, reprieve him, in 


order to the obtaining the King's pardon.” And in that chapter, 
chis whole doctrine of the puniſhment of infants is treated by the 


learned author with more diſtinctneſs and preciſion, than by any of 
the writers above quoted. But ſtill the queſtion before mentioned. 
remains to be judged by the court, Whether they are in like man- 


ner tied up to pronounce the capital ſentence or none? or if, upon 


this verdict, your Lordſhips may not competently inflict a ſuitable 


arbitrary puniſhment? The purſuer inſiſts only for the ſake of pu- 
blic juſtice, that either that may be done, or otherwiſe the capital 
ſentence be pronounced, with ſuch reſpite of execution, and after 


repreſentation. of the caſe, as to the wiſdom of the court ſhall ſeem: 
fit,” 


The memorial for the priſoner argues as follows. 

* The counſel for the pannel muſt obſerve, in the h place; That: 
the verdict does not at all apply to. the interlocutor upon the relevan- 
ey; and therefore that no concluſion can be drawn againſt the pan- 
nel. The pannel's killing and murdering the defunct, or chat he: 
was art or part of the murder, are found relevant to infer the pains 
of law; and the indictment, ſo found relevant, is remitted to the 
verdict of an aſſize. It was the duty of the aſſize, in purſuance of. 
this interlocutor, to apply their verdict to it, by finding the pannel 
guilty of the murder, or was art and part thereof; or that he was 


not guilty either of the murder, or of being art and part. They 


found. 
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found the murder not proved againſt him; and ſo there is an end of 
that alternative : Neither have they found it proved, that he was 
art and part; and fo there ſhould be an end alſo of that other alter- 
native. ; 


7 


But here it was urged, That though art and part was not found 
proved in ſo many words, yet that certain circumſtances are conde- 
ſcended on as proved, which infer art and part; and which the ju- 


ry were willing to leave with the court, in order to judge whether 


art and part was to be inferred from them yea or not. 
In anſwer to this, it is not ſaid, and it muſt not be preſume, that 
it was the intention of the jury to leave this matter to the court : it 
is more likely, that finding certain facts proved, they took them into 
the verdict, without taking upon them to conſider what effect ſuch 
a verdict ought to have in law. The interlocutor upon the relevan- 
cy, which was their text, 1s plain and perſpicuous, Had the jury 
been of opinion, that the facts condeſcended on in the verdict did 
infer art and part, they would have found ſo, as directed by the 
interlocutor : and ſince they have not found ſo, the pannel muſt be 
acquit, in conſequence of the interlocutor. It muſt not be aſſumed, 
that the jury, doubtful whether the above facts would infer art and 
part, intended to leave that point to the judgement of the court, If 
they have not ſaid fo, it muſt be inferred that they did not mean 
ſo; for, as it is well expreſſed in the Engliſh law- books, When a 
&« verdict is found, there can be nothing added to it, or taken from 
it; but as it is found, ſo the court muſt judge of it: and whatever 
is found in a verdict, whereupon the court can give any judge- 
© ment, mult be poſitively found, and not ambiguouſly ; for if the 
« jury doubt, the court can never reſolve the matter of fact “.“ In 
a word, the verdict remits nothing back to the court; it muſt be ta- 
ken as it ſtands : and fince neither of the points contained in the in- 
terlocutor are found proved, the pannel falls to be aſſoilzied. 

The counſel for the pannel hu..bly offer a ſecond point to the 
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i conſideration of the court. They conceive it to be the province of 
4 the jury to determine every thing in point of fact; they muſt either 
1 find the facts, found relevant by the interlocutor, to be proved, or 

not proved: they have no power to remit the cognition of theſe facts 
to the court; and therefore, though the verdict had contained an 

Hexpreſs remit, the legality of it is much doubted; for at this rate, a 

jury may devolve the whole of their duty upon the court, and there- 

by impower the court to judge of the facts as well as of the law. 

This would be againſt the common law of the land, which beſtows 

upon every man that invaluable privilege of being tried by his peers. 

t will occur, with regard to the preſent caſe, that the ſuppoſed re- 
l. mit here is not to try whether facts are proved or not proved; that 
” the facts are aſcertained by the verdict; and the remit is only to the 
Lords to judge, whether theſe facts amount to art and part, yea or 
not. But this implies a diſtinction which is more plauſible than ſo- 
lid. For, by the ſame rule, there is ſcarce any fact, however ſimple, 
but may be brought under ſuch a remit. There is no doubt a great 
deal of law, and a great deal of knowledge, required in judging of 
parole evidence. The eredibility of the facts, the characters of the 
wvieitneſſes, the cauſa /cientie, the prepollency of contradictory evi- 
dence, and many other circumſtances enter into it. If a jury, upon. 
pretext of dubiety, may remit to the court to conſider whether cer- 
tain facts do or do not infer art and part, they may, upon the ſame 
pretext, remit to the court to judge whether ſuch and ſuch particu- 
lar facts are proved or not proved, ſetting forth at the ſame time 
the evidence pro and com, or ſhortly referring to the proof. At this. 
rate there is no fact but which may be ſubjected to ſuch a remit j 
and fo the law is it an end intitling every man to be judged by 
his pcers. 

But, 2t:o, It could not be the 1 intention 4 the jury to remit the 
facts in the verdict, in order to a dgement, whether they do or do: 
. not infer art and part. The jury knew, and every perſon concern- 
j ed in the trial knew, that no other perſon was libelled as the: mur- 
derer, and indeed that no other perſon but the pannel was ſuſpected 
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to be the murderer; the jury eres in this caſe, could have no 
notion of finding the pannel art and part in this murder, when the e 
was no principal actor, no other perſon guilty with whom the pan- 
nel was acceſſory, or art and part. The pannel muſt have been the 
-murderer, if any thing at all was to be laid to his charge; and ſince 
it is found not proved that he was guilty of the murder, there is 
an end of the queſtion; he cannot be found guilty upon this ver- 
dict. | 

And, in the laſt place upon this head, ſuppoſing it entire to the 
court to judge of this verdict, whether the facts therein mentioned 
infer art and part, yea or not ; the pannel is adviſed, that theſe facts 
do not neceſſarily infer art and part, without which the pannel can- 
not be condemned to ſuffer the pains of law. For, ſuppoſing theſe 
facts ſhould make it probable that he was art and part, ſuch pro- 
bability muſt paſs for nothing in a criminal cauſe. It is one of the 
bleſſings of a free government, that men are not to be condemned up- 
on probabilities and preſumptions, but upon direct and poſitive proof, 
In this view let us take the circumſtances to pieces. The firſt is, 
that the pannel threatened harm to the deceaſed Alexander Hender- 
ſon, but it is not ſaid what ſort of harm was threatened: The 
pannel's counſel are at liberty to ſuppoſe, that a box on the ear 
was threatened, or ſome ſlighter injury; and if fo, that circumſtance 
muſt go for nothing: the malum minatum muſt always correſpond to 
the damnum ſecutum, or it cannot be of the ſinalleſt weight, The ſe- 
cond circumſtance is, That the pannel, time and place libelled, was 
ſeen near the foreſaid Alexander Henderſon, This circumſtance, for 
ought appears in the verdict, might be common to him with many 
others, eſpecially upon the public ſtreet of a town, where the ſcene 
of action is laid in the libel. The laſt circumſtance is, That the 
pannel had a ſharp- pointed unfolded pen-knife in his hand. 80 
might others have, very innocently, or guns or piſtols : ſuch a cir- 
cumſtance is juſt nothing at all, where it 1s not faid that the weapon 
was uſed, or that there was any blood upon it, And as it is found 


not proven, that the pannel was the perſon who ſtabbed or wound- 
| | ed 
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1 ed che defunct, his having a pen-knife in his hand, a very common 


Play-thing for children, cannot infer the ſmalleſt preſumption. And 
Indeed, conſidering the pannel's age, it would be too wide a ſtretch 
Were it even in a civil caſe, to infer art and part from the above 
fas. A man happens unluckily to get his death's wound upon the 
public ſtreet of a town ; among many others, a boy of twelve years 
of age is ſtanding by with a pen-knife in his hand, cutting a loaf 
With it; it would be ſtrange to draw from this circumſtance any 


eonſequence. 

But it is unneceſſary to enlarge upon this point, which in effect is 
given up in the memorial for his Majeſty's Advocate. It is there 
Wrged, That though the court have no power to alter a verdict; yet, 
where a ſpecial verdict is given, they may ſupply any dubiety or 
defeRt in the verdict, by comparing it with the proof. For example, 
the verdict bears, That the pannel threatened harm to the defunct : 
The court muſt ſupply the dubiety of this part of the verdict, by 
determining the ſpecies of threatening, from conſidering the proof. 
2do, The verdict bears, That, the time and place libelled, the pannel 
was ſeen with the defunct, having a pen-knife in his hand: The 


>eourt may gather from the proof, that there was no other perſon 
preſent. 

| 4 The pannel cannot admit of this appeal to the proof, for the rea- 

ſons mentioned above. But ſuppoſing, for argument's ſake, it were 

eompetent for the court to ſupply any defect in the verdict from «he 

1 proof, this will not ſerve the proſecutor in the preſent caſe. It is ex- 


tremely evident from the proof, that it was the pannel who gave the 


| Henderſon his death's wound, or that he was not guilty at all; and 
1 as the verdict finds, that it is not proved that the pannel was the 
perſon who ſtabbed or wounded the defunct, it will not be ſaid 
i chat the court has a power to find contrary to the verdict. The 
y facts, as they ſtand upon proof, are, That the pannel, carrying two 

water- pitchers, ſer them down near Janet Thomſon's door, and was 
cutting a loaf with a knife, when Alexander Henderſon came up to 
him, and ſtruck him in the face with his fiſt, The pannel ſaid, he 
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would not take that off his hand, but would gi him as good again, 


and that he would tak him with a ſtane. Henderſon anſwered, he 


durſt not. What immediately followed is not ſaid. But it is pro- 


ved, that the pannel went forward about a dozen of yards, and 


in a little ſpace returned with the knife in his hand ; and foon there- 
after Henderſon appeared, and ſaid, that he was ſtabbed by the 
pannel. And the pannel, being quarrelled for having wounded 
Henderſon, anſwered, * That's to learn him to meddle with me; PI 
gar him as good as he had na cuff'd my lugs,” There is ſurely 
nothing in this proof to ſupply any dubiety or defect in the verdict 
on the contrary, with regard to the facts condeſcended on in it, the 
proof. rather ſoftens than ſtrengthens them : For it appears, that 
the harm threatened by the pannel was not that he would kill Hen- 
derſon, but that he would gi him as good again, /c:z. that he would 
return Henderſon's blow, and that he would throw a. ſtone at him, 


In the next place, it does not appear from the proof that there was na 


other perſon preſent but the pannel when Henderſon was ſtabbed. And 
his having a pen-knife in his hand is a. very innocent circumſtance, 
when it is proved that he was making uſe of it to cut and eat a loaf 
In a word, the quarrel betwixt the pannel and the defunct appears 
to have been ſuch a one as is commonly among children. The de- 
funct begun it; and all that is proved againſt the pannel is, that he 


endeavoured to return the blow: than which nothing is more natu- 
ral among children, as well as among men. There is nothing in 


the whole that can in the leaſt degree point at the pannel's having an 


intention to kill the defunct, or that he was . by being art 


and part with another. 


The caſe of the Maſter of Burleigh, Auguſt 1709, is cited as pa- 
rallel to the preſent; but, with ſubmiſſion, it is nothing a-kin to it. 
The facts found proved by the verdict did ſufficiently ſupport the 
übel, and did neceſſarily infer, that it was the pannel who killed the 
defunct: for what can be more direct, than diſcharging a piſtol at 
a man, two wounds received by two balls, which proved mortal! 3 
This is as direct an evidence of by a piſtol as poſſibly can be; _ 
for 
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for no man ever followed with his eye a ball going out of the mouth 
of a piſtol, and entering the body of the perſon who was killed; 
and therefore that part of the verdict, finding it not proven, that 
the wounds were given by the ſhot of the piſtol, is juſtly termed an 
abſurd adjection. This then is the caſe of a verdict which fully 
Fapporrs the interlocutor upon the relevancy and the libel ; and 
chere being in it ſufficient matter found to infer the concluſion, ſen- 
tence muſt paſs. And it can afford no argument to the pannel, that 
matter is added which is not to the purpoſe, and which is idle or 
fo perfluous. The preſent caſe is the direct oppoſite, The matter 
Fontained in the verdict does not come up to the interlocutor, or 
Fupport the libel. If the court is to take upon them here, it muſt 
be to add new matter, not to neglect or throw aſide ſuperfluous 
matter. | | 
The counſel for the pannel come now to a ſeparate point, which 
is, to conſider the effect of the pannel's nonage, ſuppoſing him to 
have been the perſon who ſtabbed Henderſon. And upon this point, 
which is a very delicate one, and in which there is ſuch a wonder- 
ful diverſity in the opinion of authors, and cuſtoms of different 
countries, they ſhall, in the firſt place, endeavour to lay down ſome 
Principles; and, in the next place, examine how far theſe principles 
may be ſupported by the beſt authorities. 


Io conſtitute a criminal action, two things muſt concur ; the in- 


tention of the actor, and the conſciouſneſs of doing wrong. There 
muſt be intention, to connect the perſon with the action; and there 
muſt be conſciouſneſs of wrong, otherwiſe madmen and idiots may 
be as capable of guilt as a man in his ſober ſenſes. That a boy of 
twelve years of age may be guilty of a crime, appears pretty plain 
from theſe premiſles : he is undoubtedly capable of intention; and 
4 that he may have alſo a conſciouſneſs of wrong, muſt be admitted 
2 by every perſon (and it is hoped there are many of theſe) who a- 
"iq gree in the doctrine, that the rules of right and wrong are not left 


do education, or to be picked up by accident, but are writ by the 
Almighty upon the table of our hearts. | 


P 2 | But 


116 CRIMINAL dAS ES. Nez; 


But though the above muſt be admitted in general, yet nonage 
amphes two very pointed hmitations. One 1s, that as' the principle 


of morality muſt be allowed to be greatly ſtrengthened by time, - 


ducation, and example; children, though conſcious of doing wrong, 
are to be more tenderly handled than thoſe who are arrived to man- 
hood. But as this conſideration cannot be reduced to a preciſe rule, 
it muſt neceſſarily be left in arbitrio judicis to determine a greater or 
leſſer puniſhment, according to circumſtances. And the counſel 
for the pannel won't take upon them to ſay, that this limitation 
muſt, in every caſe, have the effect to relieve from capital puniſh- 
ment. They believe, that caſes may be imagined, where a boy 
twelve years old may deſerve a capital puniſhment : though ſuch 
caſes have ſeldom happened, and it 1s hoped will feldom happen; for 
it gives but a diſagreeable proſpect of humanity, to * extreme 
wickedneſs ſo early, and ſo deeply rooted. 

The other limitation is ſtill of greater importance, at leaſt muſt 
have a greater effect in practice. Children are more ignorant of na- 


tural operations, than of the rules of morality: the latter are writ 


in their hearts, the former are only picked up by experience. If one 


of perfect age kill another with a lethal weapon, there is no occaſion 


for a ſeparate proof of intention; it is preſumed from the fact. But 


the caſe is very different of children, who are not ſuppoſed to know, 


becauſe, in fact, they ſeldom know, the natural effect of any of their 


actions. If a boy ſtumbling upon arſenic ſhall throw ſome of it in- 


to another boy's drink, the law will not preſume intention of poiſon- 


ing. To infer this intention, there muſt be an accumulation of 


many ather circumſtances, tending to make out that the thing was 


done deliberately, et eo animo. Here then is the great diſtinction be- 


twixt children, and thoſe of a riper age, that intention will not be 
inferred ſingly from the fact, without the concurrence of other cir- 
cumſtances ; whereas, in thoſe of riper age, the fact wo preſumes 
the intention. 

In this matter we cannot appeal to a more a authority 


than the law of England, which, in moſt caſes, is fundamentally 
| | the 
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5 he ſme with our own. The following poſitions are laid down by 


Phief Juſtice Hale, in his Pleas of the Crown, vol. 1. chap. 3. In, 
That an infant about fourteen, is equally ſubject to capital puniſh- 
ment with thoſe of full age; for it is preſumptio juris, that after 
purteen they are doli capaces, and can diſcern between good and evil. 
#do, An infant under the age of fourteen, is not preſumed to be 


dbli capax; yer if it appear to the court and jury, that he is doli ca- 


Pax, and could diſcern between good and evil at the time of the of- 
"Fence committed, he may undergo a capital puniſhment, But then 
the judicious author ſubjoins this limitation, ** That there ought to 
be ſtrong and pregnant evidence to convict one of that age, and to 
make it appear he underſtood what he did.” The {ame in ſubſtance 
laid down in Bacon's new Abridgment of the Law, tit. fancy and 
Age, p. 130. It has been already obſerved, that one above the age 
„ fourteen, or of the years of diſcretion, may be guilty of a ca- 
& pital offence, in the ſame manner as one of full age; alſo that one 
under theſe years, if above the age of ſeven, may, according to 
the circumſtances of the caſe, (as if, in murder, he hides the body 
* ſlain by him, makes excuſes, or otherwiſe ſhews ſuch ſigns of 
"+ cunning as demonſtrate him capable of diſcerning between good 
and evil), be guilty and convicted of a capital offence ; but that, 
nin theſe latter caſes, the judges may reſpite judgement, or execu- 
tion, in order to the obtaining the King's pardon.” 


TI} 


| Nor does the Roman law differ, as indeed there cannot well be a 


wide difference in laws which are eſtabliſhed upon the common prin- 
om of human nature. The multitude of domeſtic ſlaves in Rome 
made a ſevere law neceſſary, That if a maſter was privately mur- 
dered within his houſe, every one of his ſlaves ſhould ſuffer death. 


5 Thoſe under age were excepted ; and juſtly, becauſe they were pre- 


* ſumed not to be doli capaces. Yet a caſe is laid down, J. 14. De ſenat. 


2 conſult. Silan. the ſame which is cited in the other memorial, where a 
i 


= * ſenatuſconſulto Silaniano impuberes ſervi. Trebius autem Ger- 


boy under age, ſuffered capital puniſhment upon ſtrong circum- 
ſtances, which interred his acceſſion to the murder : © FExcipiuntur 


** manus 
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cc 
men non ſine ratione: nam is puer nec multum a puberi ztate ab- 
erat, et ad pedes domini cubuerat, cum occideretur, nec poſtea 
cædem ejus prodiderat; ut enim opem ferre eum non potuiſſe 
conſtabat, ita ſilentium præſtitiſſe etiam poſtea certum erat.” 

Upon theſe principles it ſeems to be exceeding clear, that the 


pannel, ſuppoſing him to have been the author of Henderſon's 


<c 


cc 


cc 


death, ought not to be found guilty of any crime upon the above 
proof. Suppoſing that it was a ſtroke with his pen- knife which oc- 


caſioned Henderſon's death, it muſt not be preſumed, merely from that 
ſingle fact, that the pannel, a boy of twelve years of age, had any 
intention to kill. The preſumption lies for his innocence, until 
that preſumption be taken off by ſtrong and pregnant evidence (as 
Lord Hale ſays) to make it appear he underſtood what he did. And 
his counſel have no difficulty to ſubmit his caſe to the court upon the 
proof, that there is not a ſingle circumſtance in it to infer ſuch in- 


tention, abſtracting from the preciſe act itſelf, ſuppoſing it to have 


been proved. 

They will make a further appeal to the court, that there are in 
this proof ſtrong circumſtances to aid the preſumption in law, that 
the pannel had no intention to murder. Henderſon was the aggreſ- 


ſor; and in the firſt motion towards revenge, it appears that the pan- 


nel had nothing further in view than the lex tahonzs, to repay a blow 
with a blow, or at leaſt with a ſtone. This appears to have been 
his profeſſed intention; and as wrath is generally greateſt at firſt, 
we cannot preſume any alteration of his intention, ſince there does 
not appear any new provocation. It 1s next to be obſerved, that at- 
ter committing the unhappy deed, if it was he who did it, ſo far 
from being conſcious of having done any miſchief, that he came 
back with the knife in his hand, openly ſaying, That's to learn 


„ him to meddle with me; Pl gar him as good as if he had not 


e cuff'd my lugs;” plainly pointing at a blow he had given the de- 
fun ; for he could not poſſibly have talked in this manner had he 
imagined that he killed Henderſon, His language was - plainly 

. chat 
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| hat of children, when they excuſe themſelves for ſquabbling with 
; | one another. The thoughts of giving his neighbour a death's 
Wound muſt have put him in the utmoſt confuſion and conſterna- 
1 tion, had he even done it innocently. But one further circum- 
Nance ſhall be taken notice of, deponed by John Benny weaver, to 
ſhow how innocent the pannel muſt have been of a deſign to mur- 
> © "Mer. John Benny depones, That when the pannel came back, 
: 4. having a knife in his right hand, Robert Burnet, after looking into 
CY © the defunct's fide, held up his fiſt to the pannel in a threatening 
| « way; upon which the pannel hid the knife under the ſkirt of his 
7 coat.“ This circumſtance ſhows both the pannel's childiſhneſs, 
| And ignorance of the fact he had committed. So little thought had 
5 bee of miſchief done by him, that he returned to his water-pitchers, 
1 i with the knife in his hand as before. And to leave no room for 
e j attributing this behaviour to ſtubbornneſs of temper, the moment 
. Burnet tells him of the deed he had done, he turned afraid, and en- 
e ___ —deavoured to hide the knife under his coat. This is alſo a very lucky 
eeircumſtance to prove the pannel's childiſhneſs; for could any but 
n a mere child think of mending the matter by hiding the knife un- 
t-| der the ſkirts of his coat, which the moment before was ſeen in his 
band by many? 
a ; 7 Neither has the proſecutor any thing in the character of this in- 
| 4 fant to build upon, for counterbalancing the preſumption of innocence. 
" ; William Bread fleſher, and Janet Thomſon reli of James Gilchriſt, 
L 8 8 5 depone, That the pannel is a fagacious and ſmart enough boy; Bread 
5 RT. adds, he knows nothing of his being vicious or wicked, more than 
2 5 Sl other boys; and Janet Thomſon ſays poſitively, that he is tractable 
rand good-natured. | | 
e i It is very true, the verdict finds him doli capax and how this is 


to be explained, in conſiſtency with the proof, the pannel's counſel 
1 91 acknowledge themſelves utterly at a loſs to comprehend. But the 
WE ſhort anſwer is, That if the verdict be taken as it ſtands, which it 
WE ought to be, without regard to the proof, the pannel cannot be con- 
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taken in to explain the verdict, as is pleaded for the King's Advo- 
cate, the capacitar doli, found by the verdict, cannot poſſibly have 
any other meaning than this, that the pannel being proved to be a 
fagacious and ſmart boy, muſt be capable of evil as well as of good, 
The jury, from this proof, could never poſſibly imagine, that the 
infant had any intention to commit murder ; every circumſtance 
in the proof pointed the other way. . 

The pannel's counſel will make no apology for we nbc of this 
paper. The matter before the court is of ſo great importance, a 
it concerns the public law of the kingdom, and the ſafety of the 
ſabje in criminal trials. Whatever is done upon this caſe will bez 
precedent for future times; and the court will be upon their guard 
againſt making any ſtretch, which in bad times may be uſed as 
foundation for more arbitrary proceedings. This is a matter of 
greater conſequence than even'the life or death of a pannel ; not to Ve 
talk of an arbitrary puniſhment to be inflicted upon a child, all that 
is intended by the preſent proſecution. 


Junuary 8. 1750. The court baniſhed him to the plantations for : A! 
hfe. | | * 
AR. Adv. W. Grant Alt. Henry Home. (of 
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HE indictment ſets forth, That where, by the juſt and wy — 5 


law of God, whoſo lieth with any manner of beaſt is declared ; 

accurſed, and thereby it is commanded that he ſhall farely be put to ; «7 3 Þ 
death; and * the laws and Practice of this and all other well- governed AJ 1 1 
— i a A | 


realms, the 
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horrid, unnatural, and moſt abominable crime of beſti- 
gality, or lying with a beaſt, or attempting to do the ſame, are highly 
puniſhable with the ſevereſt pains; yet true it was,” &c. ; and then 


it charges him with having committed this crime with a cow tied to 


A ſtake, on the 2d Augult 1749; at leaſt he was ſeen attempting to 


commit the {aid crime, time and place foreſaid : Likeas he having, 


immediately, or ſoon thereafter, been apprehended, he did, on his 
E&nees confeſs, and with, that what he had done might be the means 
of making him a Chriſtian, or words to that purpoſe, and this before 
Feveral witneſſes : ** Which facts, or part thereof, being found pro- 


** ved by the verdict, &c. he ought to be punithed moſt exemplarily 
with the pains of law, to the terror,” &c, 


His counſel admitted the relevancy of the libel; and only inſiſted, 


* 


1 


chat the actual commiſſion of the crime, and the conatus or endea- 


your, merited, in the eye of law, different degrees of puniſhment ; 
and quoted the caſe of Ohphant in 1734; and therefore hoped 
che court would determine the relevancy in this caſe, as they 
1d in that. 8 


: x The Advocate anſwered, he did not defire a different interlocutor. 
January 8. 1750. The court found the crime of beſtiality relevant 
do infer the pains of death, and confiſcation of moveables ; and, /:pa- 
ratim, found, that the ſaid pannel his having attempted to commit 


the foreſaid crime, relevant to infer the pains of law *.“ 
1 8 


The jury, by a plurality of voices, found the indictment not pro- 


ved ; upon which he was diſmiſſed. | 1 
. W. Grant, Kc. Alt. A. Pringle, Miller, 


The indictment and interlocutor are in the ſame words with thoſe in the 1734 a- 


= gainſt Oliphant, 11th November 1702, Thomas Fotheriagham was convicted of this 
3 crime on his own confeſſion z upon which he was adjudged to be ſtrangled at a ſtake, 
| 1; and his body thereafter to be burnt ; and the Bailie of Kincardine was ordained 
: 85 4 ec . : . . .* A 

52 4 cauſe the mare belonging to himſelf, and the two cows belonging to Eliſabeth 


Burn and Francis Heaggins, with which the ſaid abominable crime was committed, 
do be put to death the ſaid day.“ 
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No 57. November 1750, 


The RovAL Bank of Scotland, with concourſe of * Majeſty's Ad. 
vocate, 


AGAINS T 


Serjeant JOHN YoUuNG. 
Forgery. 


E was indicted for forging and counterfeiting notes, reſembling 

thoſe iſſued by the Royal Bank, and for uſing and taking va- 

lue for notes ſo counterfeited. The indictment was laid upon the 

laws of this and -all other well-governed realms, and a decree of 
the court of ſeſſion againſt him was produced, and referred to. 

The court found, That the pannel, the time libelled, having 


| forged and uttered the fixteen twenty-ſhilling notes, and one five- 


pound note, reſembling thoſe of the Royal Bank, in the way and 


manner libelled, or that he was art and part thereof, relevant to 


infer the pains of death, and confiſcation of moveables,” &c. 
November 12. 1750. The jury, all in one voice, in reſpect of 
the ſaid decreet, find John Young the pannel guilty art and part of 
the crimes. libelled.” 
The court adjudged him to be hanged ; and he was executed ac- 
cordingly. 


Af. W. Grant, Lockhart, Ja. Erſkine. Alt. Hen. Home, Miller. 
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1d N 58. 

JEAN Pot Polt, widow of the deceaſed John Fulton of Auchenba- 


> thie, and his Majeſty's Advocate, 
AGAINST 
David MaLLocn Officer of Exciſe. 


| D Murder. — Exceptions to the ſiyle of a verdict. 


E was indicted for murder, in ſo far as he having conceived 
a cauſeleſs malice or ill-will againſt the deceaſed John Ful- 


” ton of Auchenbathie, which he had been frequently heard to ex- 
e preſs, and particularly to threaten that he would piſtol him, at 


lengch found an occaſion to meet the ſaid John Fulton upon the 


„ high-road, betwixt the village of Pollockſhaws and a place called 


„the Cat-craigs, both in the pariſh of Eaſtwood and ſhire of Ren- 
„ frew, in the night between the 2d and 3d days of April laſt; and 


then and there, in proſecution of his wicked and deadly malice, 


without any juſt cauſe or provocation, cruelly murdered the ſaid 


John Fulton, by firing a piſtol loaded with ball into his left ſide, 
of which wound the ſaid John Fulton inſtantly died, or in a few 


minutes after: at leaſt, at the time and place aforeſaid, the ſaid 
John Fulton was, without any juſt cauſe or provocation, inhu- 
manely and cruelly invaded and murdered ; and of which mur- 


der the pannel is guilty, actor, or art and part.“ 


He pleaded, Not guilty ; and ſet forth in his defence, That ha- 


ving got information, that a quantity of ſmuggled ſpirits were to 
* paſs by the road leading from the weſt coaſt to Glaſgow, he repaired, 
in company with Mungo Campbell, another officer of exciſe, to that 
i road, upon the night libelled; and having got further information, 
at a place called Woodnuik, that two men, with a horſe-load of ſpi- 
3 rits, had paſſed by that place, going eaſtward ; he, with his fellow- 
18 A officer, and another perſon whom he called to his aſſiſtance, proceed- 


Q 2 ed, 
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ed, in order to come up with them, and make a ſeizure: That he 
having got a little way before his companions, overtook the two men 
with, the ſpirits ; and in proſecution of his duty, inſiſted they ſhould 
ſurrender them to him ; upon which the two men, of whom the de- 
ceaſed was one, and who was in uſe of reſiſting and invading offi- 
cers of the revenue, attacked him ; and he having called out to his 
companions for aſſiſtance, the deceaſed drew a piſtol, which he pre- 
ſented, and ſnapped ; bur it miſled fire: and this attack by the de- 
ceaſed was ſeconded by the perſon with him; who firſt threw a ſtone 
at the priſoner, and then aſſaulted him with a broad ſword. Upon 
this the priſoner being in imminent danger of his life, and of being 
deforced in the execution of his office, did fire a piſtol ; which, if ic 
occaſioned Fulton's death, he himſelf was only to blame: But the 
priſoner had a good defence, both at common law, and by the gth 
of Geo. II. which makes it lawful for officers of the revenue, when 
reſiſted or attacked in the execution of their office, to oppoſe force 
to force; and provides, that if any perſon ſo reſiſting ſhall be wound- 
ed, maimed, or killed, and the officer proſecuted for the ſame, he 
may plead the general iſſue, and give the act and ſpecial matter in 
evidence ; and all juſtices, &c. are ordained to admit him to bail. 
It was anſwered by the crown-lawyers, That they did not conteſt 
the relevancy of this defence, or the propriety of allowing the pri- 


ſoner a proof of it; but that it was libelled, and would come out 


upon evidence, that he had conceived a deadly malice againſt the 
deceaſed, which he had expreſſed a conſiderable time before, and 
threatened to put an end to his life by ſhooting him: That it would 
be proved, the deceaſed was of a ſoft and timorous diſpoſition, not 
apt to reſiſt, and far leſs attack the King's officers ; whereas the pri- 
ſoner was of a paſſionate and vindictive temper, and too ready to 
take revenge by piſtoling, as 1s vouched by the record of court; 
from which it appears, that he was tried at the circuit at Air in 
1741, for firing a piſtol, loaded with drops, at Patrick Murchie, 
and putting out one of his eyes; and the jury, all in one voice, 
found it proved, That he had fired a piſtol at the ſaid Patrick, which 

| - wounded 
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Pounded him in the back, buttocks, and thighs, and that the ſaid 
Patrick's eye was wounded, ſo that the fight of it was leſſened, tho” 
got quite taken away; and that the provocation the priſoner had re- 
gei ved from the ſaid Patrick, by ſtriking him over the head with a 
fmall road, though it might alleviate, was not ſufficient to excul- 
pate. In conſequence of which verdict, the court found the priſon- 
er, and James Innes, who was art and part with him, liable in 
. 60 Sterling to the ſaid Patrick, for damages and expences, and 
in L. 2 Sterling of fine. 
21 Replied for the pannel, It was improper and incompetent to bring 
Me former conviction now into judgement againſt him, as he had 
Wready ſatisfied the law for that offence. Beſides, it was not libelled 
upon. | 
Duplied for the proſecutor, Though the former conviction be not 
lbelled upon, yet as it is matter of record of this court, and cannot 
be diſproved by any evidence on the part of the priſoner, it may be 
competently referred to in this trial. Beſides, as the priſoner propo- 
ſes to adduce evidence, to prove, that the deceaſed was in uſe to 
make reſiſtance, by attacking officers of the revenue when ſeizing his 
ſmuggled goods, in order to create a preſumption, that ſuch attack 
das made upon the priſoner as would juſtify the homicide charged 
againſt him, it 1s material for the proſecutors, to prove the pri- 
ſoner's temerity, and his natural propenſity to gratify his revenge by 
the improper uſe of fire-arms. 
Ihe priſoner's counſel likewiſe took ſome exceptions to the general 
charge in the indictment : but theſe were frivolous, and but faintly 
ſtated. 

The court, upon adviſing informations, pronounced an interlocu- 
tor, finding the libel relevant, and allowing the pannel to prove, 
E&c. 

The jury, “all in one voice, find the ſaid David Malloch guilty 
of the crimes libelled.“ 


>J. 


= It was moved, in arreſt of | udgement, That the verdict was faulty ; 


. becauſe, though it bore, the jury had conſidered the indictment, 
interlocutor 
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interlocutor thereon, and proof in exculpation; yet it did not bear 
they had conſidered the proof of the libel; ſo it was not plenum ef 


perfeftum. 24dly, It was erroneous in another particular; for it find; 


the pannel guilty of the crimes libelled, whereas there is but one 
crime libelled. 3dly, It does not find the death of Auchenbathie pro- 
ved, 
Anſwered, to the firftl, The omiſſion is immaterial. _ It is a mere 
piece of form, and not a very ancient one, to mention the Proof, 
&c. The jury were preſent while the proof was leading, which laſt- 


ed twelve hours ; ſo there was no neceſſity for ſaying they had con- 


ſidered it, To the ſecond, What probably led the jury to find the 
pannel guilty of rhe crimes libelled, was the previous threatening 
by the pannel againſt Auchenbathie. To the third, Finding the 


pannel guilty of the crimes Ubelled, carries with it a proof of Au- 


chenbathie's death. 


The court repelled the objections to the verdict, and adjudged _ 


him to be hanged. 


January 1751, He obtained a pardon, which he produced, | 
and pleaded before the court; and it was admitted in common 


form. At the ſame time a petition was preſented for the widow and 
children of the deceaſed, praying an aſſythment. The court of ju- 


ſticiary remitred to the Barons of Exchequer to modify it. The Ba- 


rons modified L. 100 Sterling. Malloch afterwards inſiſted in a pro- 
ceſs of Ce/ſro bonorum againſt all his creditors; upon which the vi- 


dow and children pf the deceaſed appeared, and pleaded, That ſuch 
proceſs was incompetent againſt creditors for an aſſythment, as that 
gee 


is due ex delicto. And ſo the Lords found, Nov, 19. 1751.— 
Lord Kames's Remarkable Deciſions, No 126. I 
ATA. Millcr, et alii. Ty a Alt. P. Wedderburn, et alii. 
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Ne 59. July 175 1. 
His MAI ES v's ADVOCATE, 
AGAINST 


nous Gray, Chriſtian Duncan, James Syme, and Thomas 


Brown. 


F, orcible abduction and forcible marriage. — Not neceſſary that the jury NG 
* the debate on the relevancy. — Arbitrary puniſhment. 


HE criminal letters againſt Thomas Gray and Chriſtian Dun- 


þ can, ſet forth, That where, by the laws of God, and of this 
and all other well- governed realms, the raviſhing of women, or the 


forcible abduction or violent carrying away a woman from one 
place to another, with intent either to violate her perſon, by lying 
with her carnally, or to force her to a marriage againſt her will; 


-and the celebrating, or the cauſing a marriage, or the form thereof, 
forcibly, and by concuſſion, to be celebrated betwixt a man and a 
woman, without the free conſent, and againſt the will of ſuch a 
woman, are crimes of a heinous nature, and ſeverely puniſhable ; | 


eſpecially when ſuch force and violence is uſed by or on behalf of a 


man of deſperate circumſtances or broken fortune, and againſt a wo- 
man who is minor, under age, and poſſeſſed of a land- eſtate, or o- 
therwiſe of conſiderable fortune or ſubſtance; and when any of the 

: actors or accomplices was herſelf a woman, truſted by the young 
woman ſuffering wrong, or her parents, to accompany her for a li- 
* ted purpoſe, and abuſed and betrayed that truſt; and when the 


different actors added a fraudulent conſpiracy or machination to 


0 force and violence: Yet true it is and of verity, &c. And then it is 


particularly charged, That Thomas Gray, a man of deſperate for- 


L tune, having found means to get into the company of Jacobina 
2 Moir, only child of the deceaſed James Moir of Earnſlaw, then in 
a the fifteenth year of her age, did, in order to remove all ſuſpicion 


of 
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of his real intentions, pretend, that he was to be married to 
jeweller's daughter, with whom he was to get a fortune; and after. 
wards attempted to get into a correſpondence with the ſaid Jacobina, 


and addreſſed letters to her at different times, and way-laid her on 


the ſtreets of Edinburgh when paſling to her ſchools, and preſſed her 
to walk with him; but ſhe having returned his letters, and refuſe, 
his ſolicitations with diſdain, he did, in order to poſſeſs himſelf of 
her fortune, contrive a wicked ſcheme of getting her perſon into 
his power, and entered into a confederacy for that purpoſe with 
Chriſtian Duncan, milliner or mantua-maker in Edinburgh; who, 
to ſerve his views, got acquainted with the ſaid Jacobina and her mo- 


ther. That in the afternoon of the 3d of May 1751, the ſaid Jacohi- | 


na did, with the permiſſion of her mother, and attended by a young 


woman about ſixteen, accompany the ſaid Chriſtian Duncan from | 


Edinburgh to Canonmills in a hackney- coach, where they drank tea 


with the ſaid Jacobina's mother, and then proceeded to Leith ; from 
whence it was agreed the ſaid Jacobina and her ſervant ſhould re- 


turn ſtraight to Edinburgh in the coach with. the faid Chriſtian Dun- 


can, who pretended that the was to carry up ſome ſmuggled goods 
then lying at Leith. Accordingly, between five and fix in the eve- 


ning, Chriſtian Duncan carried them to a houſe in Leith; and ha- 
ving ſent the ſervant out of the way on a pretended errand, left Ja- 
cobina alone in a room; and then Thomas Gray entered: but upon 
her refuſing to ſtay in the room with him, and calling out, Chriſtian 
Duncan returned into the room, affected ſurpriſe at ſeeing Gray 
there, and cauſed him to retire; and upon the return of the ſervant, 
Jacobina ſeeing none of the goods Chriſtian Duncan had mentioned, 
inſiſted to be carried back to her mother at Canonmills: with which 
deſire Duncan pretended to comply: but inſtead of cauſing her to be 
carried back to the Canonmills, or to Edinburgh, Duncan acting in 


confederacy with Gray and James Syme, one or other of them, by 


giving private directions to the coachman, cauſed her to be carried 
in the coach, without her conſent, and againſt her. will, ſeveral | 
| miles 
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j miles out of the way along the ſea- ſide, as far as Muſſelburgh wa- 
Grer, where the coach turned, and brought them near to the welt 


end of the ſands of Muſſelburgh. By this deviation, the day being 


far ſpent, and night coming on, and few or no company paſſing the 


road, Gray and Syme came up on horſeback to the ſide of the coach, 


alighted from their horſes, and Duncan having opened the coach- 


* door, they went into it; and Gray declared his determined reſolu- 


tion of being married to the ſaid Jacobina that night; who being 

greatly alarmed, fell a-crying, and ſhed tears; and the ſaid Gray 

threatened to carry her on board a boat, which he ſaid was waiting 
on him at hand, and put her in a ſhip, and carry her to ſome di- 
ſtant place, where ſhe ſhould never ſee her mother, or any of her 
friends again, unleſs ſhe complied with his deſire of being inſtantly 
married to him; and then he ſent the coachman, with the two hor- 


ſes which had brought him and Syme thither, to Jock's Lodge, to 
bring from the houſe of Helen Brown, a gentleman, who, he ſaid, 


was there waiting for him; the coach, in the mean time, ſtanding 
ſtill, and all the ſaid company in or about it: and the coachman 
having returned, with Thomas Brown, alias William Jamieſon, who 
was ſaid to be a miniſter, he alſo was brought into the coach, and 


there took upon him to celebrate a marriage between the ſaid Tho- 
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mas Gray and Jacobina Moir, without the conſent and againſt the 
will of the ſaid Jacobina, who was crying and ſhedding tears: af- 
ter which Thomas Gray ordered the coach to drive directly to the 
haouſe of Helen Brown at Jock's Lodge, where they forced her to 
» ſign marriage-lines: and then Gray, with the aſſiſtance of Chriſtian 


Duncan and James Syme, attempted to fling the ſaid Jacobina on a 


bed, in order to conſummate the pretended marriage; but ſhe pre- 


ſerved herfelf from falling upon the bed, by laying hold of the cur- 


> tains; and calling out for aid, he conſented to return into the coach; 


and they all having gone into it, they ſet her down at her mother's 
houſe in Canonmills about two o'clock of the morning of the 4th of 
May: and the ſaid Jacobina Moir and her ſervant, immediately on 


R their 
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their getting home, informed her mother, and father-in-law, of the 
misfortunes and diſtreſſes they had met with, Sc. *, 

5yme and Brown were ſeparately indicted ; and after both libels 
were read, the pannels pleaded, Not guilty : upon which the Advo- 
cate moved, That on account of the connection, the libels ſhould be 
conjoined, and the trial proceed on both at once, unleſs the pannel; 
would inſiſt to have the trial divided, that they might have the be- 
nefit of one anothers evidence, in caſe any of them were acquitted. 
The counſel for the pannels anſwered, The proſecutor might carry 
on the trial as he pleaſed; and though they did not conſent, yet they 
did not mean to object; becauſe, whatever exculpatory evidence 
would be ſufficient to acquit any of them, would be ſufficient to ac- 
quit all of them. 

The court, July 15. 1751, in reſpect the pannels. do not object, 
<- nar infift for ſeparate trials, conjoined both libels, and declared 
** they would proceed in the conſideration and trial of both at one 
and the ſame time.” 

Counſel were heard, and informations ordered. | 

It was, in the % place, pleaded for the pannels, That the whole 
aſſence of the crime conſiſted in the alledged forcible marriage; and 
it appeared from the hbel the marriage happened on the weſt end of 


Muſſelburgh ſands, within flood-mark ; and therefore, in the firſt 


inſtance, it could only be tried before the admiral; act 1681, c. 16. 
Anſwered, The libel ſays, the. forcible marriage was celebrated 
on the weſt ſide of the burn or ſtream of water which runs 


* through the weſt end of Muſlelburgh ſands into the ſea.” It does if 


not appear from this, that the coach ſtood within the flood-mark; 
for the road from Muſſelburgh to Edinburgh, which is moſtly uſed 
at high- water, paſſes through the Friggat-whins, and then croſles 


the burn not far above where it enters upon the ſands, but ſo far up 


Before their trial came on, while in priſon, they preferred a petition to be ad- 
mitted to bail; inſiſting, that the crime was not capital. The Advocate put in an- 
fvers, contending the crime was capital; and therefore oppoſing the demand, But 
the court admitted. Gray, Duncan, and 5yme to bail. 


as 
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as to be a paſſable road at high- water, that is, without the flood- 


. And ſuppoſing it ſliould come out upon proof, that the place 
where the coach ſtopped was within flood-mark, yet ſtill in reality it 
was upon the King's highway betwixt Muſſelburgh and Edinburgh, 

or betwixt London and Edinburgh; becauſe travellers take the be- 


neſit of the ſands, as equally near, and better road, unleſs at high- 

vater. Now it would be ſtrange, if the law ſo ſtood, that a crime 
| committed upon a public road, within the county of Edinburgh, 

ſhould not be triable by this court, ſuppoſing that crime had no con- 


nection with any thing elſe done upon other parts of the kingdom 


here the ſea- water never comes. 
But that is not the caſe here. For the crimes charged conſiſt of a 
ſeries of facts, tending to the accompliſhment of a criminal and 


wicked deſign, and committed at Edinburgh, Leith, and Jock's 


Lodge, as well as upon the road. The forcible abduction was be- 


gun from Leith, although, in the courſe of it, the coach paſſed a- 
long the ſands of Muſſelburgh; many of the other facts relating to 
the forcible marriage, were deviſed, prepared, and proſecuted, upon 


dry land, far without the flood-mark; and as the admiral could 


have no juriſdiction as to the offences committed on land, yet theſe 
being all links of the ſame chain, and partes ejuſdem negotii, if this 


court had no juriſdiction, they could not be puniſhed at all, which 


would be abſurd. 


5 only the admiral has an excluſive juriſdiction, by the act 1681 * 


Laſtly, This is not a maritime or ſea-faring queſtion, as to which 


The /econd objection was to the relevancy of thelibel. Forcible mar- 


| ; riage is not, per /e, a diſtinct crime, ſeparate from the force uſed to bring 


it about, Force is no doubt puniſhable in every caſe: but to bring 
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about a marriage by force, is not more criminal by common law, 


than to bring about any thing elſe; for ſuch a marriage 15, ſo 


There was a great deal of argument upon this point, but it is unneceſſary to 


ſtate it, as it was repeated in Mungo Campbell's cafe, and the point ſettled by the 
judgement in his caſe. 


R 2 Jure, 
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Jure, void: and if there was no violation of the perſon, no bad 
conſequences ariſe from ſuch a marriage. The libel therefore ought 
not to have been laid upon a forcible marriage, but upon force and 
oppreſſion in general. 

But further, though a forcible marriage was in itſelf a crime, yet, 
ſeparate from the force, it is not a crime puniſhable by the law of 
Scotland. It is a firſt principle of reaſon, That no man ought to be 
puniſhed for doing that which neither the law of nature, nor the law 
of the country in which he lives, has forbidden: now there is cer- 
tainly neither ſtatute nor cuſtom in this country, making forcible 
marriage a crime; nor does the law of God, or the Civil law, make 
any mention of it, though they declare rape, and abduction /ibidini; 
cauſu, to be puniſhable. 

At any rate, though. the court ſhould find forcible marriage to be 
criminal, yet the puniſhment cannot be capital, but only arbitrary; 
and this has been already determined in effect by the Judgement 
finding the crime bailable. 

Anſwered, The proſecutor will take it for granted, that a forcible 
marriage, is, per //e, a crime or iniquity that ought to be puniſhed, 
though the counſel for the pannels have been pleaſed to diſpute that 
propoſition ; but he apprehends their argument is too extravagant to 
require a ſerious confutation. 

As to the degree of puniſhment, the queſtion, no doubt, is in 
fome meaſure prejudged by the opinion given on the petition for 
bail. However, as that opinion was given upon a fummary cogni- 
tion, for the ſingle purpoſe of determining whether bail was compe- 
tent or not, it cannot be concluſive on either ſide in the trial itſelf 
and as this queſtion has not hitherto. been determined, the proſecu- 
tor thinks it his duty to move it now, as a. judgement upon it muſt 
be of uſe to let the ſubjects know how the law ſtands, and. to let the 
legiſlature itſelf fee whether it be in any reſpec defective. 

The opinion given by the court on the petition for bail, proceed- 
ed from a juſt tenderneſs in the judges, which made them he- 
fitate ta find a crime capital, waen there was no poſitive law, 

cuſtom, 
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guſtom, or precedent, to warrant them for ſo doing. It is 
bertain however, that ſeveral crimes are capitally puniſhed in this 
country, without any poſitive law or uſage authoriſing the court to 
go that length. This is the caſe with the frequent crimes of thett 
and forgery ; and the uſage, which is now inveterate, could not 


Have had a beginning, had the objection in queſtion been good; 


and it is to be conſidered; whether the reaſons which determined the 
court to introduce capital puniſhments into this country in other 


Feaſcs, without expreſs ſtatute, may not equally be applied to this 
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caſe, which is new, there being no more precedent for puniſhing 
the crimes in queſtion arbitrarily, than there is for puniſhing them. 
Fapitally. 1 

This is a new and undecided caſe in this country, becauſe 
It rarely can happen, that a forcible abduction of a woman ſhall 
be made, and after that a forcible marriage, without the laſt 
ſtep of a forcible conſummation following: for the woman's per- 
fon coming under the power of the raviſher by the firſt crime, 
he generally, and but for pure accident, muſt have alſo an opportuni- 


ty for perpetrating the laſt, Such caſe however did occur in Eng- 


land, and 1s taken notice of by Hale, p. 302. and fully reported by 
1ſt Ven. 243. 3. K. B. 193. In that caſe the female minor was car- 
ried off upon the Thurſday, married the Friday, and recovered by 
her guardian next day from the raviſher, before he had lain with her: 
yet he was convicted, condemned to death, and executed. 

In this country, when caſes occur upon which our own cuſtoms and 
ſtatutes have determined nothing, we are guided by the rules of law 
obſerved in other countries, Craig, J. 1. d. 8. upon the title, Dro jure Scoti 
bodice utuntur. Hence it is, that our criminal libels are laid upon the 
laws of God, and che laws of this and all other well- governed 
realms; and that the pleadings and papers before this court are full 
of quotations from the Scriptures, from the Civil law, and from fo- 
reign ſtatutes and deciſions. 


And there is more reaſon for purſuing this principle in criminal 


chan in civil matters: for the conſtitution of private rights are more 


various and arbitrary; but crimes of every fort are oſlences againſt 
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common humanity, and are equally ſo in all nations and countries, 
as much as the diſtempers incident to the human body ; and there- 
fore it is moſt proper for us, in thefe matters, to look abroad, to ſee 
by what remedies or puniſhments other nations endeavour to cure 
or reſtrain crimes for which we have no fixed puniſhment. 


CRIMINA L 


There is no text in the divine law in which this offence is particy- 
larly treated of; but there are texts which divines and lawyers have 
underſtood and interpreted to comprehend this caſe, viz. Exo- 
dus xxi. 16. He that ſtealeth a man, and ſelleth him, or if he be 
„found in his hand, he {ſhall ſurely be put to death;“ and to the 
ſame purpoſe, Deuteronomy xxiv. 7. Matthæus ſtates the queſtion 
An capite plectendus qui rapuit, non vitiavit ?” and reſolves it in the 
affirmative, for this, among other reaſons, That rape was under- 
ſtood by divines to fall under plagium, capitally puniſhed by the law 
of God as above. Voet indeed differs, Com. ad. tit. F. ad leg. Jul. de vi 
pub. F 6. But he is there treating of a rape or abduction committed 
libidinis cauſa, on which no violation took place; not of a forcible ab- 
duction, followed by a forced marriage, Which was the very miſ⸗ 
chief or injury the abduction meant to accompliſh, Mackenzie ſays, 
that plagium is puniſhed capitally with us, and the crime in queſtion 
is declared to be capital by the title of the Code De raptu virginum ; 
and Perezius, upon this title, agrees with Matthæus in his opinion 
above mentioned. The ſame is the law of France, and of the Low 
Countries; and in England this crime is made capital by ſpecial 
ſtatute, Henry VII. c. 2. on which the trial above mentioned proceed- 
<q | 


Neplied for the pannels, It is admitted that theft and forgery have 
been capitally puniſhed by inveterate cuſtom : but who can pretend 
to ſay in what manner it was firſt introduced? It may very probably 
have had the ſanction of a ſtatute, which does not now appear; or, 
the frequency of the crime continuing after repeated arbitrary puniſh- 
ments, might have moved the judges to higher puniſhments. 
with reſpect to all theſe old cuſtoms, which have hid their venerable 
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Wh cads 3 in antiquity, the beſt anſwer is, Non omnium que a majoribus tra- 
dita ſunt, ratio reddi poteſt. As to the law of God, the ſtealing a 
man to make a ſlave of him, is quite a different thing from carrying 
a young woman out in a coach for a few hours, and bringing her 

back to her mother's houſe at night, without doing her any harm. 
| As to the Civil law, it is certain, that the law of the Code quoted by 
the proſecutor applies only to the caſe of raptus or abductio committed 
© LEbidinis cauſa, The words are, © Maxime cum virginitas vel caſti- 
tas corrupta reſtitui non poſlit,” In this caſe the proſecutor 
has all along admitted, that Mr Gray had only a view to Miſs Mour's 
money, ſo that it cannot be brought under the ermen raptus: and e- 
ven though he had carried her off, chiefly with a view to rob her of 
her chaſtity ; yet, as no violation followed, according to-the general 
opinion of the doors, the puniſhment ought not to be capital. 

As to the law of England, it makes abſolutely againſt the proſe- 
cutor; it being certain, that before the ſtatute. of Henry VI. there 
was no puniſhment in England for a forcible” marriage. This is, 
clear from what Sir Simon Harcourt ſaid in Swenſden's trial, State- 

Trials, vol. 5. p. 450. In opening the charge as Solicitor-General,. 
| he ſays, It was formerly reckoned a leſs crime to ſteal a fortune 

** of IL. 10,000, than to ſteal twelve peace of her money or goods; 
but in the third year of Henry VII. to cure this defect in the law, 


: an act of parliament was made,” &c. In England therefore the. 


Judges had no notion of puniſhing this crime without a ſtatute; and 
when we ſhall have got ſuch a law in this country, it will then be 

5 more proper to take notice of the proſecutor's Engliſh caſes, which 
are all poſterior to the ſtatute, As to the laws of other countries, 
| referred to by the proſecutor, they all relate to the crimen raptus libi- 
inis cauſa, which it has been own has nothing to do with the caſe: 
in hand, 

5 July 20. 175 1. The court “ repelled the declinature offered. to the: 

1 & juriſdiction of the court, and found the hbel relevant to infer an 


| Hike puniſſ. ment; but allowed the pannels, and each of them, . 
2 proof of all facts and circumſtances,” . 
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July 23. 1751. The jury, all in one voice, © found both the li. © 
bels proven againſt all the above-named pannels.“ f 

In arreſt of judgement it was pleaded, That though by the act i 
parl. 11. James VI. it was ordained, That the haill accuſation, req/;. 
ing, writs, witneſſes, and other probation, ſhould be in preſence of 
the aflize ; yet when the relevancy was argued, one of the jury Who 
had returned this verdict was not preſent; and that ſeveral of them 
were abſent when the court gave their opinion and judgement on 7 
the relevancy. | | 

Anſwered, Though the alledgeance were true, yet no objection can 3 
be grounded on it ; the pannels having waved it, by allowing the 
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jurors to be named and ſworn without any objection: but in point 1 
of law there is nothing in the objection; for all the evidence, and all 7 
the reaſoning on that evidence, was before the jury, which was all 11 
the act required. And ſo Mack. tit. Aſizes, underſtood; and this 4 
trial had proceeded as all other trials have done for theſe 100 yea f 
paſt. | ; 
July 24. 1751. The court repelled the objection. Then the chan- 
cellor of the jury repreſented to the court, That though Syme had b 
been found guilty with the reſt, yet it was the opinion of the jury . 


he was not ſo guilty as the reſt; and they therefore had deſired him | | c 
to move their Lordſhips for the favour of the court in his behalf, 


when they came to pronounce ſentence. ö 7 
The court baniſhed Gray, Duncan, and Brown, to the planta- 0 
tions for fourteen years: As to Syme, * in reſpect of the fore- ; | F 

% ſaid verdict, and of the recommendation of the Jury,” i jy t] 
fined him in 500 merks, to be paid to the clerk of court, to 4 

be diſpoſed of as the court ſhould direct; and ordained him to 11 

be detained in priſon, till 11th November next, and till pay” jt b h 
ment of the fine, — | |; i - 

AN, W. Grant, Lockhart, et alli. Alt. A. Pringle, G. Brown, Gilbert Elliot. 9 0 u 
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Hunghuelen. — Forcible abduction.— F orcible marriage. — Rape. — De- 
* claration by the jury that they did not mean to find a capital 3 


proved, diſregarded. 
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Ns 60, July and Auguſt 175 2. 
His MA JES T x's ADVOCATE, 
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Jauks MACGREGOR, alias Drummond, alias James More. 


His man was indicted, at the inſtance of his Majeſty's Ad- 
vocate, for the crimes of hameſucken, forcible abduction, 


E £rcible marriage, and rape, committed againſt the deceaſed Jean 


Key, a minor, the daughter and ſole heireſs of the alſo deceaſed John 


| Key portioner of Edinbelly, and relict of John Wright, lawful ſon of 


John Wright of Eaſter Glins; and the charge in ſubſtance was, That 
Robert Macgregor, alias Campbell, (then and till an outlaw, . by a 


* ſentence of the juſticiary 1736, for not appearing to ſtand trial for 


the murder of John Maclaren of Weſter Innernenty), purpoſing to ac- 


compliſh a marriage with the ſaid Jean Key, and thereby poſſeſs him- 
| + ſelf of her eſtate, he, and with him his brother the priſoner, and other 
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| accomplices armed with guns, ſwords, and other hoſtile weapons, 
did, upon the 8th December 1750, in the evening of that day, or 
under cloud of might, beſet, invade, and forcibly enter the houſe of 
Edinbelly, where the ſaid Jean Key was reſiding in family with her mo- 
ther, and other her relations, and where ſhe was Hing and riſing nightly 
and daily: That upon this alarm the ſaid Jean Key having hid herſelf 
in a cloſet, the priſoner, and his accomplices, by threats compelled 
her mother to diſcover where ſhe was; and then having told her their 
purpoſe of obliging her to marry the ſaid Robert Macgregor, and 


| i een her deſiring ſome time to deliberate on ſuch a propoſal from a 


man with whom ſhe had no acquaintance, the priſoner, and his ac- 


i . 1 laid violent hands on her, and while ſhe was making all 
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the reſiſtance in her power, and crying out for help, dragged her to 
the door, tied her hands with ropes, mounted her upon a horſe he. 
fore the ſaid Robert Macgregor, or one or other of his accomplice, 
placing her body acroſs the horſe, upon the fore-part of the ſaddle; 


and in this manner violently carried her off againſt her will: That 


{he was firſt carried to a place called Rumdennan, afterwards to the 
upper end of Loch Lomond, where ſhe was detained in captivity, 
and carried from place to place for three months: That during this 


her captivity, the priſoner and his accomplices cauſed the form of 


a pretended marriage to be celebrated betwixt her and the ſaid Ro- 
bert Macgregor, without her free conſent, and againſt her will ; and un- 
der the colour of conſummating the ſaid pretended marriage, the faid 


Robert Macgregor, the pretended huſband, with the afliſtance of the 
priſoner, and others their accomplices, did, at ſome one or other of 


the places where the ſaid Jean Key was thus carried and detained, 
forcibly raviſh her, by violating her chaſtity, without her conſent, 
and againſt her will. At leaſt art and part, &c. 


The indictment referred to ſeveral writings, as lodged in the | 
hands of the clerk of court, to be uſed as evidence againſt the pri- 


ſoner; and, among others, to two declarations emitted by Jean Key, 
before the court of juſticiary, of date the 20th of May, and 7th of 
June 1751; the occaſion of which was this. 


While Jean Key was in captivity, a petition was preſented, by her 
mother and brother, to the court of ſeſſion, ſetting forth her abduc- 


tion as above, and that ſeveral attempts had been made in vain by 


her friends, with the aſſiſtance of a party of his Majeſty's forces, to | 


reheve her; and that in the mean time no body had power to ma- 


nage her affairs, therefore praying the court to appoint a factor up- © 
on her eſtate and effects, with power to apply, out of the ſame, 


what ſums may be neceſlary for recovering her from captivity, and 
bringing the offenders to juſtice. The court appointed a factor ac- 
cordingly. | 

This ſequeſtration was very diſagreeable to the offenders, as it 


fruſtrated their purpoſe of getting poſſeſſion of Jean Key's eſtate; in 
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| order therefore to get it removed, the priſoner brought Jean Key 
with, him to Edinburgh, and a bill of ſuſpenſion, ſigned by her and 
a writer to the ſignet, was preſented  fetting forth, That ſhe had been 
Fearried off as above with ſome appearance of violence; yet that that was 
pf done in conſequence of a concert betwixt her and Robert Macgregor, 
in order to preſerve appearances of decency on her part, ſhe having 
been but two months a widow ; that afterwards ſhe had been formally 
1 and willingly married to him, and reſolved to live dutifully and decent- 
ly with him as her lawful huſband; upon which account the factory 
ought to be ſuſpended, as there was no evidence to be brought of 
her captivity; and ſhe was ready to appear in court, to ſhow, that 
the was under no force, conſtraint, or influence. 
” This bill, however, was refuſed by the Lord Ordinary on the 5th 
of March 1751; and a ſecond bill to the ſame purpoſe having been 
preſented on the 18th of the ſaid month, it too was refuſed by three 
Lords of Seſſion, who were alſo Lords of Juſticiary. On the ſame day 
theſe Lords held a court of juſticiary, and cauſed Jean Key to be 
brought before them: and at this time, on examination, ** ſhe ac- 
-* knowledged, that ſhe had been with the perſons againſt whom the 
© 4. warrants had been granted on her account; and that ſhe was, up- 
on the Monday after ſhe was taken away, married to the ſaid Ro- 
bert Macgregor alias Drummond, by one who __— his name 
Smith; and that ſhe inclined to adhere to the marriage.” 
> This notwithſtanding, the Lords, in confideration of the whole 
> circumſtances of the caſe, the outlawry againſt Robert Drummond, 
5 his, and his accomplices abſconding, the evidence of the forcible ab- 
© duction ariſing from a precognition that had been taken, the potli- 
| bility that Jean Key might {till be under impreſſions, the reaſonable- 
== neſs of her being ſequeſtrated in ſome proper houſe, where her rela- 
8 1 tions might have acceſs to her, and where ſhe might be at liberty to 
if Elctermine with herſelf what is proper to be done, in an event of ſo 
4 great conſequence to her; therefore they order her to be carried to 
n gentleman's houſe in che ſuburbs, and that ſhe ſhall remain and 
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court order her to be ſet at liberty ſooner; and that he ſhall alloy 
acceſs to ſuch of her relations and friends as ſhe chuſes to ſee, but 
ſo as not to admit a number of perſons together; and that he ſhall 
take care ſhe be not forcibly carried off, or allowed to go out of his 
houſe, without the order of court; and recommend to the magiſtrates 
of Edinburgh, to give their aſſiſtance for making theſe directions et. 
fectual, by placing centinels at ſaid houſe, and other precautions. 
On the 2oth of May 1751, Jean Key was again brought before 


the court ; and then ſhe gave a full detail of all the circumſtances of : 


zer abduction, detention, marriage, and its conſummation. She 
declared ſhe had been all along under force, and had been compelled, 
by threats againſt her relations, to ſign the bill of ſuſpenſion ; but 


that the writer knew nothing of this; and that ſhe was not willing | 


to adhere to Robert Macgregor as. her huſband. 


On the 4th june ſhe adhered to this declaration; and added, that | 


ſhe had been compelled by threats to copy and ſign. a letter, bearing 
date rwenty days before her abduction, and containing an invita- 


tion to Robert Macgregor to carry her off; rhe ſcroll of which letter 


was drawn by his brother James. 


The trial of James came on before the Lords of Juſticiary on the 
r3th of July 1752 ; when the relevancy of the crimes charged was | 


di ſputed by his counſel, and ſupported by the crown-lawyers. 


The court having ordered informations, they were prepared ac- | 


cordingly ; that for the crown by Mr Grant, then Lord Advocate; 
that for the priſoner by Mr Lockhart. 

The information for the priſoner, in point of fact, pleaded, Ther 
the abduction, though apparently forcible, was in reality with her 
conſent, in conſequence of the concert above mentioned : and the 
information for the crown admitted, that this alledgeance, if pro- 
ved, would be very material for the priſoner's. defence ; and there- 
fore agreed he ſhould be allowed to prove it, and every pertinent 
circumſtance for evincing or confirming it. 


The firſt defence, in point of law, as relevant to alleviate the pu- [ 


niſhment, was founded on the act 161 2, againſt raviſhing of won; 
which 
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which provides, That when perſons proſecuted as art and part of 
i WE. citiog women, defend themſelves upon the ſubſequent conſent of, 


it or declaration by the woman, that ſhe went with him of her own 


1 1 {free will; though that ſhall exempt them from capital puniſhment, 


yet if her parents, neareſt in kin, or the King's Advocate, obtain a 
& verdict, finding, that at firſt the fact was violently and forcibly done 


7 Lagainſt her will, ſuch conſent or declaration ſhall not exempt them 


13 from an arbitrary puniſhment. 


his conſent, the priſoner argued, might be given in various 
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forms ; and was moſt properly implied from acceptance of the ra- 
viſher as a huſband; and that would be proved in this caſe. 


In- 
dependent of this ſubſequent conſent, the act puts it in the power of 


the woman to mitigate the puniſhment, by a declaration ex poſt facto 


that ſhe had gone with the raviſher of her own free will: and the 
law does not regard whether this be true or falſe ; on the contrary, 
it ſuppoſes it to be abſolutely falſe, and that upon an after trial it will 
be proved the fact was at firſt violently done. 

As therefore it appeared from the evidence given for the proſecu- 
tor, that Jean Key had, once and again, emitted ſuch declaration, 
that, whether true or falſe, muſt operate a reſtriction of the puniſh- 
ment; and Jean Key could not afterwards retract it, by which there 
aroſe a jus quefitum to all concerned, ſo as to ſubject them to the. 
pains of death. | 

If the proſecutor indeed could prove, that Jean Key had been con- 
culled to make ſuch declaration, the caſe might vary: but he did 
not alledge this; only would have it preſumed, that it had proceed- 
ed from the impreſſions ſhe had received from the violence for merly 
ſuſtained, and a terror of the like in time coming. | 

And ſuppoſing the import and operation of the ſtatute, as to the 
principal crime of rape, to be as above ſtated, a reſtriction muſt. 
likewiſe take place as to the other crimes charged, which were but 
ſteps intermediate and preparatory to it. 

Hitherto the priſoner had argued upon ſappoſition, that not. ont: * 


rape, the principal offence, was capital, (which he admitted), but 
that 
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that the other offences charged were ſo too; but he was adviſed, 1 
theſe, in the form and manner charged, were not ſo. G | 
As to the hameſucken, in ancient times, when deadly feuds ang 
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animoſities ſubſiſted among many families in this country, there 
might be ſome reaſon for making this crime capital; and no doubt 3 
in ſome old caſes, it had been found to be ſo ; but later practice had It 
receded from this ſeverity. As to the caſe of Haldane, 1718, it was 4] 
only by conſtruction or implication the proſecutor could infer, that u 
hameſucken was in that caſe ſuppoſed to be capital; but, as it ap- 3 

pears from the proceedings, that point was nor argued; Haldane ha- 1: 
ving reſted his defence on objections to the form of the libel, the tl 
judgement upon the relevancy cannot be appealed to as a prece- =. 
dent. As to the caſe of Campbell and Mackinnon in 1725, the . 
judgement was unjuſt; as the perſon againſt whom the invaſion was - 


intended, was not in his houſe when it was forcibly entered, A + 
fiſt was granted by three Lords of Juſticiary ; but by ſome unlucky i 
accident, that was allowed to expire, and execution followed. A 

But further, the facts charged in this indictment do not amount 1 
to hameſucken, unleſs every injury done to a perſon in his own © © 
houſe falls under that denomination. The eſſence of that crime con- 3 
ſiſts in an aſſault upon a perſon in his own houſe, when the act of © 
violence concurs with the anmus injuriandi. Hence, ſhould a houſe | = 
be invaded in order to burn it, or rob it, however atrocious ſuch © : t 
offence may be, it would not infer hameſucken, if no aſſault had t 
been committed upon any perſon. And upon the ſame principle, ] 
ſhould a rape be committed upon a woman within her own houſe, + 5 
though this would be criminal, and capital, yet it would not be 
hameſucken, as the criminal act did not proceed from any purpoſe 
to aſſault or injure the perſon, /ed libidinis cauſa, J. 39. f. De 
furt. Now in this caſe, all the violence is charged or admitted to 
have proceeded, not from any purpoſe to aſſault or injure Jean Key's 
perſon, but to accompliſh a marriage with her. | f 
As to the abduction, and forcible marriage, to prove theſe were ; 
| not 
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| Not capital, the argument and judgement in the caſe of Thomas Gray 


as referred to. See Ne 59. 


As to the laſt article of the indictment, which charges an- ac- 


— 


tual rape, that is admitted to be capital: but the defence is reſted, 


55 I, upon a denial of the fact; 2dly, upon the proof offered, that 


7 oath * 


Jean Key had previouſly agreed to the marriage, and conſented to 


her abduction; Ja, ſuppoſing this concert ſhould not be proved, 
f upon her ſubſequent conſent and declaration as above ſtated. 


As to the competency of admitting as evidence Jean Key's decla- 


rations of date 2oth May and 4th June, it is at leaſt doubtful whe- 
ther jean Key, had ſhe been alive, ought to have been examined as 
a witneſs ; eſpecially with regard to thoſe particulars, as to which, 
it is evident from the indictment itſelf, there could be no penury of 


- witneſles. 


The rule of law is, 2uod teſtibus, non teflimonus, credendum : and the 
juſtice of it is obvious; for no man could be fate if ſuch declarations 
are to be regarded. The perſon againſt whom they are emitted has 
no opportunity of putting croſs queſtions ; the jury have no opportu- 


nity of judging of the credibility of what is faid from the appearance 
and manner of the declarant; and he is not under the awe of an 


Confeſſions by parties themſelves, have been received as. 


evidence though extrajudicial; and perhaps with reafon, as a par- 


ty's confeſſion is his own act, and may be proved, as well as any o- 


ther act of his, by witneſſes examined in preſence of him and of the 
jury: but it would be dangerous and unreaſonable to draw any ar- 


1 
R. 


gument from this, for admitting as evidence againſt a priſoner the 
2 declarations of third parties not upon oath, 
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The information for the crown, in anſwer, argued, — As to the 


bameſucken, that the facts charged amounted to a true, proper, and 
atrocious hameſucken, punithable as ſuch, ſuppoſing the puniſhment 
® ſhould go higher than the 1njaries reteived per /e would have done, 

had they been committed upon jean Key elſewhere than in her own. 
== houſe; as, c. g. upon the high- road, or in any other houſe where 


| the had been accidentally met with. Skene, in his treatiſe, De verb. 


fron. 


144 CRIMINAL CASES. No 


zn. voce Hameſucken, and upon Crimes, c. 9. defines it thus: © |, 7 
is when any perſon violently, without licence, and contrary u 
the King's peace, enters within a man's houſe, or ſeeks him at the 
fame, or aſſailzies his houſe, (as is written in the beſt books) | 1 
«© which crime is puniſhable as raviſhing of women: which is e. 5 
ſteemed a great crime, contrary the common weil, quietneſs, and 
peace of the country; quia unicuique domus ſua eft tut iſſimum refi. 
gium. Nor is this crime peculiar to Scotland; Mattheus, De cri. 
minibus, tit. De vi publica, c. 4. 

The injuries, with intention to commit which Jean Key was af- 
ſaulted in her own houſe, were, without compariſon, greater than 
if the priſoner and his accomplices had been contenred with giving 
her a box on the ear, or had even violently beat and bruiſed her. 
Any thing leſs than the murder of Jean Key would have been a ſmall- h 


er injury or damage, than what this hameſucken was committed to | 


cc 


cc 


n 


bring upon her; which was to rob her, not indeed of life, but cf . ſo1 
every thing that is valuable in it. [ io 
It may be true, that in later times, the law of hameſucken b fa 


been rarely put in execution: but that is owing to the advancement | 
of civility and good manners in this country. But it ill become 
thoſe who diſgrace and ſhock the preſent age, by committing barba- 
rities long unheard of, to alledge, the law is obſolete which was in- 5 
troduced for reſtraining them; as they themſelves, by now commit- 9 
ting ſuch enormities, demonſtrate, that the law ſhould be ſtill enfor- 


ced for the common ſafety of mankind. | 1 1 
In truth, the law is ſtill in force, though, like all other peu 1 5 
laws, it lies qſleep till occaſion offers for exerting its terrors: but iti; 5 9 5 


not dead; and it will anſwer in this caſe to the call of juſtice, which 
is loud for vengeance. No deciſion has found, no lawyer ſaid, that 
it was obſolete. Mackenzie, Forbes, Bayne, teach the reverſe. 

As to Haldane's caſe, on the 5th of Auguſt 1718, in a full court 
of juſticiary, where were preſent, among others, the Lord jJuſtice- 
General, and Sir Walter Pringle, Lord Newhall, this interlocutor 
was pronounced. Having conſidered this libel, and the debate 

| | | « thereon, Wl: 
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| 5 thereon, they find the facts as libelled not to be of a nature ſo a- 


NH trocious as to infer the crime of hameſucken: And find, the pur- 
11 ſuers not having inſiſted, in their pleading, or in their informa- 
tion, that in caſe the ſaid facts ſhould not be found to amount to 
# {id crime of hameſucken, the libel ſhould be reſtricted to an ar- 
| bitrary puniſhment, as in the caſe of a riot, the ſaid Lords do 


therefore deſert the diet mpliciter; but without prejudice to the 


« purſuers to raiſe criminal letters, and to infiſt againſt the defend- 
ers for the riot and atrocious injuries libelled, as accords.” This 
Mainly /uppo/es, that the law of hameſucken ſtands as yet in full 
Irce, though it was juſtly found not applicable in that caſe to take a- 
Way the lives of a collector of the cuſtoms, and four men his aſſiſt- 
Ents, who, with the warrant of a magiſtrate, lawfully entered the 
Houſe of a ſinmuggler, though they behaved roughly, and perhaps 
*Injuriouſly, to the maſter of the houſe, and the brother of the per- 


on there apprehended. 
In the caſe of Campbell and Mackinnon in 1725, the law of hame- 


Facken had its full effect. Theſe men were condemned to death for 


at. A {iſt indeed was granted by three Lords of Juſticiary till the 


26th of June, provi/o, That if no further ſtop was granted, the ma- 
giſtrates of Inverneſs ſhould put the ſentence in execution. The view 
of which was, to give the whole Lords of Juſticiary an opportunity 
of deliberating on the caſe, they being to aſſemble as Lords of Seſ- 
Fon on the 1ſt of June. On the 8th of June, © The Lords of Juſti- 
ciary, taking to their conſideration, that there was no application | 
# made to them by the ſuſpenders, nor the bill produced, or put in 


| * the hands of the clerk of court, therefore they declared they would 


interpoſe no further in the ſaid matter, but leave the ſame to the 


courſe of law,” This they never would have done on the bare 
1 eglect, perhaps, of an agent to bring back the bill of ſuſpenſion, 
n which the ſtay of execution was granted, had they been of opi- 


Pion, that hameſucken was no longer a crime, or a capital crime, by 
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As to the forcible abduction and marriage, the proſecutor is ſen. is 
ſible of the diſadvantage under which he muſt plead, that the ſam, 
may, or ought to be, capitally puniſhed, (for if it may, it certainly | h 
ought), by reaſon of the judgement in Gray's caſe, finding the lib!“ 
relevant only for an arbitrary puniſhment. But in that caſe the abduc. © 
tion libelled was not dzrectly forcible; there was a mixture of fraud; 3 
and therefore the judgement in that caſe is not a precedent in point it 
to this, in which the abduction and marriage are libelled to hay: © 
been brought about by downright force. The proſecutor hopes, 
therefore, he will be forgiven, when he begs leave to treat this que- 7 


ſtion as yet entire in ſuch a caſe as the preſent; and to pray the 
judgement of the court upon it in this cauſe. [Here the argument 
for the crown in Gray's caſe was repeated. ] 

As to the argument for reſtrifting the puniſhment of rape in thi; 


caſe, the enactment of the ſtatute 1612 is a piece of mercy extended to © 
the guilty for the ſake of the innocent. A woman who has been raviſhed, © 


will ſeldom have a good chance to obtain an agreeable eſtabliſhment 
for herſelf in marriage with another man. On this account, ſhe i; 


indulged with a power of ſaving him who wronged her, by taking 
him for her huſband. And no example can be given of a woman © 
who had ſuffered ſuch injury, and after that gave a declaration of 


her conſent, or that ſhe went with the man of her own free will 


that did not at the ſame time adhere to, and live with the man s 
his wife; thereby affording the moſt certain evidence of a reconcili- 


tion with the offender, and of her election to become his wife, as the 
leaſt of two evils. | 
But Jean Key, as ſoon as truly at liberty, declared her deep ſenſe ot 


the grievous injury ſhe had ſuffered, and of her abhorrence of Ho- 
bert Macgregor; and proved her fincerity in this, by avoiding hin 


ever after while ſhe lived. 
The conſent or declaration intended by the ſtatute muſt be free 


and voluntary; but the priſoner has referred to no declaration by 


Jean Key that can be at all credible, or that is made in unſuſpedel 
circumſtances, abſtracting from the ſubſequent judicial declarations 


that 


3 
* * = & 7 „ 
* 


” 
, 
eo 
4s 


þ ne 752. The KING againſt MaccREGOR, 147 


at ſerved to explain and account for, rather than to retract, any 
ormer appearances of conſent that ſhe had given, whether by way 
, * flratagem to get them to bring her to Edinburgh, or after ſhe 
ame there, till ſhe was taken out of the power of this priſoner by 
e wiſdom and juſtice of this court, 
* As to the competency. of admitting Jean Key's declarations as evi- 
3 — The proof of crimes is not confined to the teſtimony 
ef witneſſes upon oath, but documents in writing are admitted; ſome- 
extrajudicial confeſſions of the priſoner, ſometimes letters, ei- 
cher from or to him, or otherwiſe relative to the ſubject of the trial, 
chough the contents could not be written por oath; and many ſuch 
Letters were produced in the late ſolemn trial of Lord Lovat. If there 
pe any doubt of the veracity of what ſuch writings contain, the ju- 
xy will make proper allowance for their not being upon oath. In 
this caſe, there can be no doubt, that Jean Key ſpoke what is con- 
" tained in theſe declarations, whether that be true or not; for they 
were taken by the judges of this court, who had no temptation or 
"Intereſt to regard any thing but truth, | 
| Laſt of all, Jean Key was the perſon invaded and oppreſſed by 
the proceedings complained of at the ſuit of the King, for the ſake 
of public juſtice; and ſhe would have been a good witneſs for the 
King; but ſhe herſelf is now dead, and was ſo before this priſoner 
Was apprehended. Though hearſay- evidence is not to be admitted, 
either! in civil or criminal caſes; yet the dicta deſuncti who ſuffered 
2 the wrong, the perſon, ſuppoſe, who received wounds, of which 
| the or the afterwards died, are always admitted to be proved by wit- 
| neſſes, and given in evidence; and were ſo in the late caſe of Nor- 
mand Roſs, condemned to death for the murder of his miſtreſs. 
2 Theſe informations were adviſed by the Lords on the 3iſt of July 
A 752, when the following interlocutor was pronounced: Having 
* conſidered the indictment, purſued at the inſtance of William 
= Grant of Preſtongrange, Eſq;. his Majeſty's Advocate, for his 
| 3 Majeſty's intereſt, againſt James Macgregor, alias Drammon: d, 
alias James More, pannel, with the fore; going debate den, 


14 ** they 
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* they find the crimes charged againſt the ſaid pannel, in the fore. 
* ſaid indictment, jointly and ſeverally relevant to infer the pains | 
law; but allow the pannel to prove all facts and circumſtance, 


cc 


* and remit the pannel, with the indictment as found relevant, tg 
. ts 
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that may tend, either to the exculpation or alleviation of his guilt, 


the knowledge of an aſſize.“ 


The jury returned the following verdict: © They all in one voice | i 


find it proven, That, at the time libelled, the ſaid James — 


alias Drammond, alias James More, the pannel, with his brother 


ö | 


Robert Campbell, alias Macgregor, and divers other lawleſs per- 
ſons, ſome of whom, and particularly the pannel, were armed with ® 


ſwords, piſtols, and other warlike weapons, entered the houſe of l- ” 
dinbelly, which belonged to the now deceaſed Jean Key, deſigned 
in the indictment, and in which ſhe and her mother and family 
then dwelt and reſided, in a lawleſs, forcible, and hoſtile manner, 


it not proven, That the ſaid Jean Key was privy or confenting to 17 


75 
28, 


the ſaid Robert Macgregor, alias Campbell, or the pannel, or ther 


accomplices, entering the ſaid houſe, or their deſign of carrying 


her off: And they all in one voice find it proven, That the pat 
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I 
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nel, in company of the ſaid Robert Campbell, ahas deer, it 


his brother, and others their accomplices, the time libelled, f- if 
cibly carried the perſon of the ſaid Jean Key out of and away 
from her foreſaid houſe of Edinbelly, to the houſe of John Lecki | 
maltman in Buchanan, and from thence to a public houſe at Ruin. 


dennan, then poſſeſſed by Alexander Col MacCol, alias Macgr 
gor; and there, or in the neighbourhood thereof, put her aboard 
a boat upon the loch of Lochlomond. But they alſo all in on 
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voice find it proven, for alleviation of the pannel's guilt in the 9 


premiſſes, That the ſaid Jean Key did afterwards acquieſce in ber 


condition. And finally, the aſſize all in one voice find the br. 9 


&ble marriage and rape libelled, not proven.“ 
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« 90 The court delayed pronouncing judgement till next day. Then 
of 4 twelve of the jurors made tender to the court of a declaration, im- 

ny” porting, that they underſtood, that what they found proved for al- 
is 7 Peviating the priſoner's guilt, would have exempted him from a capi- 
5 1 ral puniſhment. A thirteenth juror appeared in court, who declared 
5 he had been with the foreman of the jury the night preceding, at his 
nn A ouſe in the country, when this declaration was ſent to him to be 
1 egned; which he the foreman refuſed, as well as the other, who was 
| i with him; ſt this laſt declared? in court, that he concurred with 


Ihe court abſolutely refuſed to receive this declaration; and told 
che jury, it was altogether irregular, and indeed illegal, and of dan- 
5 gerous example; that the law of Scotland was ſo highly cautious and 
jealous of the very poſſibility of tampering with the jury, that it had 
been provided by ſtatute, That if, after they are incloſed, and before 
making out their verdict, any perſon have but acceſs to talk with 
them, the pannel ſhall be, iy fado, acquitted ; and that though 
XZ thedeclaration now offered was on the merciful ſide, yet if ſuch practice 
. 4 vere to be allowed, it muſt be equally competent againſt the priſon- 
js er as for him; and it was eaſy to ſee what bad uſe might be made 
| of ſuch practice, if this country ſhould fall under the like rigid or 
een, government that it had in former times experienced; and 
that though the court, having no ſuſpicion of any bad motive or 
Li intention in the gentlemen who had fallen into this irregularity, did 


r- 


ay | þ therefore inflict no cenſure upon them, yet they abſolutely refuſed 
d do take the declaration, and ſignified their diſapprobation of the ſtep. 
ny = Counſel were then heard on both fides upon the import of the ver- 
« 11:10 dict; after which informations were ordered, and drawn by the 
il RE fame gentlemen who wrote the former. That for the priſoner was firſt 


+ fil | given in *. 
te Ru 

1 * Perhaps regularly, it always ought, as revs excipiendo fit adler; but when the 
priſoner expreſſes a deſire to ſee that for the proſecutor, it is ſeldom or never refu- 
ſed. It was eaſier to abridge the argument in the former informations, by putting 
the priſoner's firſt, | 
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nightly and daily; yet the verdict does not find this proved. 
further, though it finds that the houſe of Edinbelly was forcibly 
entered, and ſhe forcibly carried from it; yet it does not find, tha 
the entry into the houſe was with a view to commit that! injury, 
Anſwer. The locus delicti is indeed eſſential in hameſucken ; but 
neither law nor reaſon require a particular form of words to be uſed 
by the jury in deſcribing it. They have found the houſe of Fdin- 
belly belonged to Jean Key; that ſhe was reſiding there; and that 


ſhe was violently invaded there, in order to carry her away from , 
ſaid houſe; and that ſhe was accordingly carried away by the priſon- 


er and his accomplices, from her fore/aid houſe of Edinbelly. As to 


the other part of the objection, the verdict finds, the priſoner and | 
his accomplices did attack, invade, and lay violent hands on Jen 
Key, in order to carry her out and away from her ſaid houſe. It might 5 
be added, that the very defence pleaded for the priſoner, viz. That 
the houſe was entered, and force ſeemingly uſed, in conſequence of 


a concert with Jean Key, did imply, and admit, the purpole of the 
entry was the abduction : but that defence the jury have not found 
proved. 

O0. 2. The jury have found, that Jean Key acquieſced in her condition, 
and that this alleviates the priſoner's guilt in the premiſſes. Though | 


by ſo finding they ſhould have exceeded their powers; yet if ſuch ac- 
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_ Objection 1. for the priſoner, Though the indictment charged, that Jean _ 
Key reſided in the houſe of Edinbelly, and was there lying and riſing _ 
And 


5 
BY 
1 * 


0 


N 
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quieſcence on the part of Jean Key would in law be an alleviation, : 


the priſoner's plea for a reſtriction of the puniſhment will not be | 
hurt, by his having for him, on this point, the judgement of the 


jury, who could have acquitted him totally. The acquieſcence | 
ought to alleviate and reſtrict : for hameſucken is puniſhable as rape; 


now as the acquieſcence of the woman alleviates and reſtrics the i 


puniſhment of rape, ſo {ſhould it that of hameſucken. 


Anſ. That part of the verdict cannot hurt the preceding, which 
is pertinent to the iſſue, and finds the crime of hameſucken, with 
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. ball its requiſites proved, Complete Furyman, tit. Verdifts, p. 258. 
5. No part of a verdict that is pertinent to the iſſue, or that 
5 ontains an intrinſic part or quality of the fact de quo quærebatur, can 
be neglected or ſet aſide as ſuperſſuous; but it is otherwiſe when the 
py ſuperadd a fact, which, though true, cannot render the priſon- 
Jer a whit leſs guilty. The crime is a public one, it may be, and 
in this caſe it is proſecuted at the ſuit af the King alone. Jean Key 
Wright remit the perſonal injury done to herſelf, but ſhe could not 
remit the violation of the law, which, on the ſuppoſition now made, 
Neduced her to the hard neceſſity of acquieſcing; ; and which law it 
1 is neceſſary to enforce, that other women may not, by the example 
Jof impunity, ſuffer in the ſame way. The mitigation introduced 
St oh the act 1612, is an indulgence to the guilty, for the ſake of the | n 
innocent: and it was the more reaſonable, becaule it is hardly poſ- 
4 © ble to prove rape, without the evidence of the woman herſelf ; as 
| ſhe only can know whether the crime was really perpetrated, and a- 
gainſt her will: but none of theſe reaſons conclude for extending this 
© mitigation of the vindicta publica to hameſucken; the acquieſcence here 
| 50 was but accidental in the caſe, and owing to 5 crimes commit- - 
= after the hameſucken. Had Jean Key been reſcued before the 
© marriage by a ſuperior force, there had been no acquieſcence, yet 
i the hameſucken was completed: ſo that the priſoner muſt maintain, 
chat! in the moſt atrocious hameſucken, though there was no woman 
i or marriage in the caſe, if the party injured be ſilent, from imbe- 
| q cility, fear, or exceſs of good-nature, the delinquent muſt be ſcreen- 
0 ped from capital puniſhment. This would not hold in crimes leſs 
| & atrocious, ſuch as theft or robbery, The. jury have not found the 
il priſoner guilty of hameſucken ; but they have found facts again 
| 1 him which amount to that crime. In like manner they have found 
a fact proved for the pannel in alleviation ; but how far it may or 
f ought to go in point of law, did not — 1 — to them to ſay, nor have 
| © they done ſo. The verdict is ſpecial, and the court muſt apply the 
„ law to the facts found. 
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November 20. 1752. The court met to give judgement, but fo 
days before, the priſoner had made his eſcape. The diet was c. f | 
tinued till the 20th December afterwards, He was outlawed for na | 


appearing. Some years after, he obtained a pardon, retura m 
to this country, and got the outlawry reſcinded. : 0 
Act. W. Grant, et alii. Alt. Lockhart, et alli. 
'e 
V 
Noe 61. | February 3. 1752. f q 
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AGAINS T ; ; 
HELEN ToRRENCE and JEAN WALDIE. 5 is 
1 IE 
P lagium. — Murder.—Plea of Pregnancy over-ruled on a report by A | | 
WIVES, : 
F Ew were indicted for ſtealing and murdering John Dallas, | 1 
boy about eight or nine years of age, ſon of John Dallas chair- f I 
man in Edinburgh, on the 3d December 1751, q 
The counſel for the priſoners repreſented, That however tlie a2. — 
tual murder might be relevant to infer the pains of death, yet 4. = 
ſtealing the child could only infer an arbitrary puniſhment. And x | : 2 
= £c 


to the ſelling the dead body, it was no crime at all. 
Anſ. Though the ſtealing the child when alive, when aden 
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from the ſelling it when dead, might not go ſo far; yet, when ta- 60 

ken together, they were undoubtedly relevant to Allr a capital pu- 6 . 

niſhment. | = 
The court pronounced the uſual interlocutor. | o = 


** 
. * . 
4 


The j jury brought in the following verdict: Find, That the pan 
e nels are both guilty, art and part, of ſtealing John Dallas, a l- 
ving child, and fon of John Dallas chairman in Edinburgh, j | 
from his father's houſe, at the time and in the manner libelled; Þ 
and of N him to the houſe of Jean Waldie, one of the { 
„ pannels; 
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Counſel were then heard on the import of this verdict, but none 
Hof the pleadings are recorded. 

7 Helen Torrence pleaded her belly: upon which the court appoint- 
ed four midwives to examine her; and they having reported, that ſhe 
© was not with child, the court adjudged her, as well as the other pri- 
| ſoner, to be hanged. 

| AF. Solicitor Home. Alt. Miller, Swinton, Alex. Gordon. 


” 
C. 


es 


„ 


. Va y . N w $- A 2 a 
e 
3 
k 


bs <; 


Neo Ga. January 24. 1753. 
His MajEsTY's Abvocar x, 
AGAINST 


RokERT MACGREGOR, alias Campbell, alias Drummond. 


r | Hameſucken and Forcible abduction capitally puniſhed. 
ö 4 
* . ? 'E was indicted for the ſame crimes for which his brother 
" f 8 James was brought to trial, as ſtated in Ne 60. 
f i : The jury, all in one voice, found, That the pannel is guilty, 
? © © art and part, of entering, with other lawleſs perſons, armed, 
4 | 5 the houſe of Edinbelly, which belonged to the deceaſed Jean Key 
& deſigned in the indictment, in which ſhe and family then dwelt; 


1 & © and in a forcible and hoſtile manner, within the ſaid houſe, did 
; 1 ** attack, invade, and lay violent hands upon the perſon of the ſaid 
FP = ©* Jean Key, and did carry her out and away from ſaid houſe.” 

1 I he court adjudged him to be hanged, and he was executed ac- 
m | cordingly. 

h, f | al Act. Haldane, et alii. Alt. Walter Stewart, et alii. 
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No 63. - March 1754. 
His MAIESTY'Ss ADVOCATE, 
| 1 
ARCHIBALD MACDONALD “. 


It is not neceſſary to remit to a jury defences in fact offered for an attaintel 
perſon againſt whom execution 15 prayed. 


IS Majeſty's Advocate preferred a petition, March 3. 1754, to 


the court of juſticiary, bearing, That by an act paſled in che 
19th year of his preſent Majeſty's reign, intitled, An act to attaint 4- | 


lexander Earl of Relly, &c. Archibald Macdonald, ſon to Col Mac- f 
donald of Bariſdale, ſtands attainted of high treaſon: That the ſaid ; 
Archibald Macdonald was fome time ago apprehended, and brought 1 


priſoner to the caſtle of Edinburgh, Where he now remains. 


That the petitioner having received his Majeſty's commands, to 


proceed before their Lordſhips, to procure execution to be awarded 


againſt the ſaid Archibald Macdonald, upon the act of attainder a- 


bove mentioned, had given written notice to the priſoner, that he 
would be brought before their Lordſhips upon Monday the 11th day 
of March current, in order to have execution awarded againſt him; 


or that he might ſhow cauſe, if he any had, why ſuch execution 


ſhould not be awarded. 

That in caſe the ſaid Archibald Macdonald ſhould refuſe, before 
their Lordſhips, that he was the perſon attainted by the ſaid act, it 
became neceſſary for the petitioner to adduce witneſſes for proving 
his identity: therefore praying their Lordſhips to grant letters of di- 
ligence, at the petitioner's inſtance, for citing witneſſes, to appear 
before their Lordſhips on Monday the 11th inſtant, to prove, that 
the ſaid Archibald Macdonald was the identical perſon who, by the 


*The proceedings in this cafe were printed in 1754. That part of them only is 
here inſerted which reſpects the queſtion as to the neceſſity of a jury-trial, 
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j act of parliament above mentioned, ſtands attainted of high treaſon, 
| by the name and deſignation of Archibald Macdonald, ſen of Col Mac- 
* donald of Bariſdale. | | 

Upon this petition a diligence was granted againſt witneſſes. 

Mr Macdonald being brought to the bar, March 11. 17 54, the 
Ad vocates- depute moved the court to grant warrant, and appoint a 
day for his execution: and repreſented, That in caſe he ſhould deny 


himſelf to be the perſon attainted amongſt others by the foreſaid 
act, they were ready to prove the identity by witneſſes. 


1 


= Upon this the priſoner was aſked by the court, Whether he had 


any cauſe to ſhow, why execution ſhould not be awarded againſt 
1 him, as being a perſon attainted by the ſaid act? In anſwer he 
read and gave in a paper of the following tenor. | 

*© My Lords, 
* A perſon under my unfortunate circumſtances 1s very unpro- 
per to ſpeak for himſelf before this ſolemn audience. I cannot 
underſtand myſelf to be the perſon attainted by this act of parlia- 
ment. I was then a boy, lately returned from ſchool, under the 
influence of a father who was unluckily engaged in the rebellion 
| 1745. If he had not been able to juſtify or atone for both his 
© own conduct and mine, it cannot be ſuppoſed, that he ſhould have 
paſſed unattainted, and that 1 his minor ſon ſhould be deſtined 
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dulgence, to attend to the heads of my defences to this heavy 
charge, which my learned counſel will explain. 

** 1, I am adviſed, there is no ſufficient evidence produced of the 
act of parliament upon which execution is craved. 

2. Iam none of the perſons named in the copy of the act of Par- 
hament now read. My name is Archibald Macdonell; and my fa- 
ther's name was Col Macdonell of Inverie. Rove 
3. The condition under which the act of attainder was to take 
place never exiſted. I rendered myſelf to one of his Majeſty's ju- 
llices of peace before the 12th day of July 1746.” | 
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His counſel then enlarged upon the defences ſtated in this paper, 
and inſiſted, that the court would 'remir the facts, of which he of. 
fered a proof, to a jury. The Solicitor anſwered the defences: and ; | 
as to the demand of a jury, argued, That in this cafe, by the law 


and practice of this court, it is not neceſſary to try the priſoner's de- 
fences by jury; for that, although the trial upon an indictment 
muſt be by a jury, yet all incidental queſtions, ſuch as, a woman 
pleading pregnancy, or a perſon alledging lunacy, or where judge- 
ment is to be awarded after ſentence againſt a perſon who had made 
his eſcape, the evidence is taken before the court, and judged of by 
it; and this cannot be controverted to be the law of Scotland : and 
therefore,. as the priſoner has already been tried, convicted, and at- 
tainted by parliament, the court muſt try the queftions that are now 
ſtarted without a jury. Nor is the law in this reſpect any way alter- 
ed by the act 7mo Anne, which enacts, That trial for treaſon ſhall 
be the ſame in Scotland as in England; and that the pains and for- 


feitures ſhall beothe ſame: for that we are not now in a trial for tre- 
fon. The priſoner is already tried, convicted, and attainted by act 
of parliament; and nothing now remains but to award execution 


againſt him: And therefore we are now out of the cafe provided for 


by the act of the 7th of the Queen; but in an incidental or collateral 


queſtion ariſing after the judgement, in determining which this court 
ought to follow the law and practice of Scotland. And though, in 
England, the priſoner's objections why execution ſhould not be a- 


warded againſt him, would have been tried by a jury, that can have 


no effect here, as the court is not tied to the forms of England, ex- 


cept in the trial for treaſon. And it is plain, that, even in England, 


they do not conſider awarding execution to be any part of the trial: 
for a peer muſt be tried and condemned by his peers; and yet the 
court of king's- bench can award execution againſt a peer, whom they 
cannot try; which is a demonſtration that it is no part of the trial. 
And further, the method of proceeding in England, in trying ſuch 
collateral circumſtances by jury, ſhews it is not looked upon as any 
part of the trial. Thus there is no regular pannel of a jury ſummon- 

ed 
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| d and returned, but a jury is immediately called de circumſtantibus; 
Wor are the uſual challenges allowed as in a trial, If all collateral 
7 ircumſtances, with reſpect to treaſon, behoved to proceed according 
Fo the law and practice of England, the conſequence would be ter- 
2 to this country, as no perſon put in cuſtody for treaſon could 


ave the benefit of the act 1701. But as, both after the rebellion 
= 715, and the rebellion 1745, ae of people committed for trea- 
on got the benefit of the act 1701, it is a proof, that the law of 
Scotland takes place in collateral circumſtances which do not pro- 
perly belong to the trial.“ 


SiH, 1 Lockhart replied, ** That this defence reſolves into a very ge- 


neral queſtion, How far a perſon againſt whom execution is craved 
to be awarded upon an attainder for treaſon, is intitled to have his 
defence tried by a jury? The priſoner conſiders the queſtion as of 
no great importance to him, as he is perſuaded he ſhall have the 
fame juſtice from the court which he could have expected from a 
trial by his peers. But, this notwithſtanding, he is adviſed, that, in 
point of precedent, the queſtion is of the laſt importance to every 
; man in this iſland. It has been always juſtly held, that a trial by a 
'T jury is the grand bulwark of the lives and liberties of the ſubject : 
15 but if this bulwark ſhall once be broke in upon, particularly in mat- 
ters relating to treaſon, it is eater to foreſee than to prevent the con- 
7: © tequences, 
And in order that this queſtion may appear in its proper light, it 
is neceſſary to obſerve, that anciently there was no ſuch thing 


1 boss, neither in the law of England nor in the law of Scotland, 


5 as attainders in abſence. And though the wiſdom of the nation has 


ſince found it neceſſary, particularly in caſes of treaſon, to introduce 


attainders of abſent perſons; yet where execution is craved to be a- 
warded upon ſuch attainders, eſpecially where, as in the preſent caſe, 


RE they are not abſolute, but conditional, the law has allowed various 


1 defences to the priſoner; ſuch as, 1%, That he is not the perſon na- 


8 19 med in the act of attainder; 2dly, That he had fulfilled the condi- 
Lon of the act, by ſurrendering within che time limited; or, 34%, 
i Thar 
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That it was not in the power of the perſon attainted to fulfil the con- 
dition, as having been hindered by impriſonment, or otherwiſe. 
Ihe preſent queſtion is, How far a priſoner, pleading all or any of 
theſe defences, is intitled to have the fame tried by a jury? And her. 
it is admitted on the other fide, that, by the law of England, the 
defences now pled for the priſoner could not be tried otherwiſe thay 
by a jury; and therefore as, by the act 7mo Anne, the law of Scot. 
land, with regard. to treaſon, is totally aboliſhed, and the law of 
England ſubſtituted in its place; and as it is thereby ſpecially proj. 
ded, that, in all matters of treaſon, the court of juſticiary in Seq. 
land © ſhall proceed, hear, and determine, in ſuch manner as the 
court of queen's-bench may do by the laws of England,” it nece(- 
ſarily follows, that the defences now offered for the priſoner muſt be 
judged of and determined according to the forms of the law of Eng- 
land; which, as has been already ſaid, can only be by a jury, And 
that there is no foundation for the diſtinction made by the proſecu- 
tor, between the trial itſelf, and the queſtions incidental or collateral 
to it, is evident, not only from the clauſe above recited, but allo 
from the narrative of the ſtatute, from which it plainly appears, 
that the intention of the legiſlature was, That the laws which re- 
<« late to high treaſon, and the proceedings thereupon,” ſhould be 
the ſame over the whole iſland. 

And therefore it is unneceſſary to enter into a nice diſcuſſion, How 
far the defences competent to be pled for avoiding an attainder, are, 
in a tric ſenſe, to be conſidered as parts of the trial of treaſon ? or, 
How far the perſon againſt whom execution 1s demanded, is inti- 
tled to the ſame challenges againſt jurors which would have been 
competent in a trial for high treaſon ? It is ſufficient for the priſon- 
er to ſay, That, by the act mo Anne, it is plainly intended, that 
all proceedings upon the crime of treaſon” ſhould be the ſame o- 
ver the whole iſland, and ſhould be regulated by the law of England: 
and therefore, as it cannot be denied, that every proceſs or defence 
competent for avoiding an attainder for treaſon, is a proceeding up- 
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on the crime of treaſon, it neceſſarily follows, that it muſt be go- 
verned and judged according to the forms of the law of England. 

And indeed, as it cannot be diſputed, that the intention of the le- 

illature was, that the law of England, with regard to treaſon, 
ſhould thereafter take place over the whole ſland, the priſoner can- 
not help thinking, that it might juſtly alarm every man in the ifland, 
and more eſpecially the natives of England, if it ſhould be found to 
he in the power of the proſecutor to deprive them of the moſt va- 
luable of all privileges, that of being tried by their peers, merely by 
a piece of addreſs, in laying them under the neceſſity of pleading 
their defences before the court of juſticiary, inſtead of the court of 
king's-bench. 

And that there is no foundation for the diſtinction made between 
principal and incidental queſtions, is further confirmed by an act 
paſſed in the 22d year of his preſent Majeſty; which, after aſcer- 
taining the manner of proceeding to outlawries for high treaſon in 
Scotland, provides, That all defendants outlawed for high treaſon 
„ in Scotland, ſhall, as near as can be, have all ſuch and the like 
e methods, remedies, or advantages, for avoiding, falſifying, or 
* reverſing any ſuch outlawry, as may be had by the law and uſage 
* of England.” Now, as it cannot be denied, that, by the law and 
uſage of England, all defences competent to be pled for avoiding an 
outlawry, mult be tried by jury, it neceſſarily follows, that in Scot- 
land they muſt be tried in the ſame manner. And if it is admitted, 
that defences -competent to be pled for avoiding an outlawry, muſt 
be judged of and determined by a jury, it will be difficult to aſſign a- 
ny good reafon why the ſame rule ought not to hold where defences 
are pled for avoiding an attainder; as attainders and outlawries arc 
lo far ſimilar, that they are both to be conſidered as judgements in 
abſence ; the firſt being pronounced by the legſlature in parliament, 
and the laſt by the ordinary courts of law. And in both caſes, the 
judgement is founded upon a preſumption of guilt, ariſing from the 
contumacy of the party, in not appearing in the proceſs of outlawry, 
or in not complying with the condition in the act of attainder, 

It 
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It has been ſaid, That it would be attended with terrible Conſe. | 
quences, if all collateral circumſtances with reſpect to treaſon beh. 
ved to proceed according to the law of England; and in Particular, 
that, in caſes of treaſon, it would deprive the ſubject of the beneft 
of the act 1701, concerning wrongous impriſonment. But, with 
ſubmiſſion, the anſwer is obvious. For though it ſhould be admit- 
ted, that the conſequence of the argument now pleaded, would be 
to deprive the ſubject of the benefit of the act 1701, in caſes of trez- 
ſon; yet another conſequence of the ſame argument would be, to 
intitle the ſubjects of this part of the iſland to the ſame ſecurities 
which the ſubjects of England have againſt wrongous impriſonment, 
which are at leaſt as ſtrong as thoſe given by the act 1701. 

From what has been ſaid, therefore, it appears, not only that the 
defences now offered for the priſoner would have been tried in Eng. 
land by a jury, but alſo, that in this caſe the court of juſticiary are 
ticd down to follow the forms of the law of England; and therefore 
it ſeems to be unneceſſary to follow the proſecutor in the arguments 
drawn from the law of Scotland; of which however no part can be 
admitted. The general rule of the law of Scotland is, That no man 
can be convicted of any crime, inferring the loſs of life or member, 
otherwiſe than by his own confeſſion, or the verdict of an inqueſt, 
And as this is as ancient as any part of our written law, ſo the pri- 
ſoner is perſuaded, the judges : will not allow this ineſlimable privi- 
lege to be explained away by imaginary diſtinctions between Princi- 
pal and incidental queſtions; a diſtinction contrary to the genius of 
our law; and which, if it were once received, might be attended 
with conſequences fatal to the liberties of the ſubject. 

And as to the inſtances of incidental queſtions mentioned on the 
other ſide, it will be found that they turn the other way. And, if, 
As to the defence of pregnancy, the priſoner is adviſed, that if the 
caſe occurred, it would fall to be tried by a jury of matrons, ac- 
cording to the directions laid down in the two ſtatutes of King Ro- 
bert II. cap 26. ; which provide, That where any woman accuſed 
of any crime alledges herſelf to be with child, that the judge hal 
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« cauſe three or more mid wives, of good experience and fame, con- 
« yene together; who, being ſworn by their great oath, ſhall take 
« jnfpection of her conform to their art; and if all agree, or the 
« maiſt part of them, that ſhe is with child, that the woman who 
« ic accuſed, ſhall be committed to ſure cuſtody till ſhe is delivered 
« of her child.” | 

And, in like manner, as to the defence of lunacy, it cannot be 
doubted, that, by the law of Scotland, it would fall to be tried by a 


1 jury. And ſo it is expreſsly provided by another ſtatute of the ſame 


King, flat. 2. cap. 23.3 where it is enacted, ** That if any furious 
« perſon ſhall ſlay any man, inquiſition ſhall be taken if that be 
done be feigned fury or not; and if it be tried that it is commit- 
ted by them being of their wit and good mind, they ſhall be pu- 
« niſhed as men of haill mind and ſound wit.” | 

And accordingly Sir James Balfour, in his Practics of the law of 
Scotland, p. 514. obſerves, that the defence of furioſity ſhould be 
tried by an inqueſt. And if, in any particular inſtance, it has hap- 
pened, that this defence has been tried without a jury, the priſoner 
will be forgiven to ſay, that it muſt have proceeded from inadver- 
tency, as the alledgeance of furiolity is not properly an incidental 
queſtion, but, by the laws of all countries, is admitted to be a rele- 
vant defence in all manner of crimes, | 

And, laftly, As to the alledgeance, That where execution is craved 
to be awarded againſt a perſon who had eſcaped after conviction or 
ſentence, that, by the law of Scotland, the queſtion concerning the 
identity of the perſon is tried without a jury, it cannot be admitted 
by the priſoner: for though in the books of Adjournal there are ſe- 
veral inſtances where execution was awarded without any jury a- 
gainſt perſons attainted in abſence, or who had eſcaped after ſen- 
tence; yet it will be found, that in every one of theſe inſtances, the 
priſoner againſt whom execution was awarded, had cither acknow- 
ledged that he was the perſon, or at leaſt had not denied it. And 
though the priſoner, by reaſon of the ſhortneſs of the time which has 
been allowed him, cannot condeſcend upon particular inſtances 
X where 
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Whe re : this Getence, 80 nig the identity of the perſon, 5 01 ever 
dkien by A Jury ; yet the proſecutor,” who has made a full ſearch & 
t eic will not ſay y, that there is any one inſtance to be fou nd, 

Where the identity vf 22 erforl was denied, and the iſtue © notwirh 
ſtanding tried FONT t a DI 8 0990 ae eee e 

888 the whole, as it is admitted by the proſecutor, that, by the 
law of England, the defences now pled for the priſoner could not 
have been JP orherwile than by a jury; ſo it is hoped it has beth 


made out to the donviction of the court, that the preſent caſe is ty» 


A4 +} 


be governed by the rules and principles of the law of England. But 
fappoliny ing it were otherwiſe, as no inſtance can be condeſcended on 
where ever defences ſuch as theſe pled for the priſoner, were trie 


without, a a Jury, the priſoner is perſuaded, that the court will not 
deprive him of that ineſtimable privilege, which was never before 
refuſed to any Britiſh ſubjeR in the like circumſtances.” | 


j To this i it was duphied, That it is very ſurpriſing the counſel for 
the priſoner ſhould inſiſt, chat there is no inſtance in the book 


7 I 


of Adjournal, of execution being awarded againſt a criminal, why 


having e and being 4 afterwards apprehended, denied his iden- 
rity. "he ca of ande the gypfy, in the year 1728, Who had 
been Ke in a 3 at Jedburgh, but had eſcaped, is 
cl ear 3 unſtange to th e e for in that caſe he was brought be 
0 the court at ! Edin urgh, and, 4, upon a proof taken of his identi- 


by two witne es, the {oF ae was ordered to be put in 


ae ag ainſt him. It is true, the record does not ſay, that he 
6 Kine to be the identical perſon : but ſurely, if he had com. 
3 * ONS TL 781 54 
F e fe” he he proof w uch was taken would have been altogether uſt 
necelſary. The procurators | for che p riſoner have admitted, that 
there are ſeveral i nſtances In the books of Adjournal, where perſons 
who 1285 been g abſence, were, upon being apprehended, 
an 45 ack e 515 24 denrit yt 107 Wacle without a- 
ny jury : „hich 40 11 f ropoſition which te Proſecutot 
is NOW 2 in for z 5. becauſe in a 155 ils for crimes, if the panne! 


ſhall 9 ſuch confeſſion © ſupe rſedes the neceſſity of any proof: 
but 
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but ſtill the. jury muſt return à verdict; and the confeſſion. of the 
panel. is the only. proof tranſmitted to them. From which 1 It, clear- 


ly appears, chat the. proceedings of the court in trials for crimes is 


97 


by a. jury ;, whereas, the court themſelves. are. the only judges of the 
identity of a perſon who has been already ſentenced,, whether that 
identity is proved by the confeſſion of the party, or by witneſſes. 
| Triplied, *© 'That it appeared from the former part of the argu- 
ment, that the defences pled for the priſoner fell to be determined 
by a jury; and that whether the court ſhall ; incline to proceed ac- 
cording to the forms of the law of Scotland, or by thoſe of the law 
of England, And that in the law of Scotland there is no foundation 
for the diſtinction made between principal and incidental queſtions, 
has been proved beyond diſpute, from the authorities referred to 
with regard to the defences of pregnancy and furioſity, which are 
both ſaid to be incidental queſtions. And therefore, ſuppoſing that 
the defences pled for the priſoner were to be conſidered only as inci- 
dental queſtions, which cannot be admitted; 3, YET, even in chat view 
they behoved ſtill to be tried by a jury. | 
The proſecutor has not attempted to impugn any of che authorities 
cited for the priſoner, but has been pleaſed to condeſcend upon one 
inſtance, viz. that of Johnſton; where it is pretended, that the que- 
lion, concerning identity, though denied, was tried without a jury. 
But, in the / place, It is ſubmitted, what weight « can be laid upon 
one precedent only, where the queſtion concerning the neceſſity of a 
jury was not diſputed; and, more eſpecially, where this ſingle pre- 
cedent, in the caſe of a gypſy not defended, is contrary to the ge- 
nius.and, ſpixir, not only of the law of Scotland; but alſo of the law 
of England, in a caſe where the ſubjects of both Parts of the iſland 
argequally concerned? In a caſe, of, ſuch 1 importance, nothing lets 
than a conſtant. tract of deciſions can have weight ht with the court. 


oy — a ew 
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.. 241); When, the caſe of Johaſton is. confi dered, it is truly 1 no pre- 


41 rY 


cedens.: for there it does not appear that the priſoner hade ever denied 


ſy 710 ith 


that he was, the, perſon convicted; and therefore, by the law of Scot- 
land as well as England, ek: was no necgllity for a Jury, that be- 


2 | ing 
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ily Hecelhry by the lad of both Gotntries Mere à relevant d 
fence is offer by the priſbher and iſſue join upon Rich defeiicx 
Andhlt 18 bf noimprtunee; Rat i that eaſe do Witteſſes wert ti. 
amined i for proving the identity . for ut the record does not beit 
that the priſoner denied the identity; the legal preſumiption is, th 
he had made no defence; and that the wo withelles Were only ad. 
duced and examined ob \hiforithe cuntlam. But the examination 9 
theſe witneſſes will never prove chat the priſuner q had denied the 
dentity ; fur if chat had ibern the cæſe, the forms of the court made i 
neceſſary to enten che defence in the record; and as no ſuch r 
is entered, it atruſt be preſimmecl it was not mad. 
The proſecutor ill inſiſts That in the books of Adjournal * 
are ſeveraliinſtances, ene: gerſons eſuaping after conviction, being 
afterwards apprehended} and achenowledging the identity, have been 
ordered for execution without. any jury. But no argument can be 
drawn, from the aſe of a party confeſſing, to the caſe of a party de- 
nying. The purpoſe/ of juries is only to judge of defences made by 
the Party aceuſed; and therefore, as A panty who confeſſes Judicialh 
makes no defence, che may be lawfully condemned without a jury, 
This dlearly appears from che Gꝗth act, parl. 8. James III.; which 
provides, That aſizers ho are ſuſpect de temerario juraments, ſhall 
be accuſed before che Ning and his juſtice; and if they confel 
> their fault and; tameramumm perjurium, they are to be. puniſhed after 
the form of / the old laws; and if they * the ROS and his 
e council ſhall give, them an great aſſize. 
„Quadraphed, “ That the doctrine laid * 5 thie ey where- 
in it is maintained, That, byg the laws both of England and Scot- 
land, there iis no neceſſity for a juny; except in the caſes of defences 
offered, and iſſue jomed, 18, according to the law of Scotland, with- 
out all manner of foundation. Ancb the act of parliament referred to, 
has no concern in the matter, oas it muſt be: admitted, and is certain 
in point of fact, that ſcaree any inſtance) Whatever is im the books df 
Adjournal, of a perſon upon an indictment confeſſing his guilt in 
preſence of che court, that ever the court PER to condemnation 


without 


FOETSES £ 
39 4 


March 1754- „ 3The Ki again M Dt. 165 


wichout, remitting uch perſan avapaikze, Aud the ſentence always 
uniformly runs Mon conſiſder aden had of; the! verdict; che Lords, 
in reſpect. iti i by wb ict ist HoVen and fo, either decern 
and adjudge hg panne to he executoc o the death. or aſſoilzie And 
though a ſingle inſtance or two may be found a hundred years ago, 
where the court did proceed: eb ſentence on a confeſſion, without 
remitting do a jury yet it was ahays upon che perſon's own: conſent. 
And thę uniform practice, ſince the preſent: conſtitution! af the court 
in 10 5, us, ind all trials whether the perſon accuſed confeſs or not, 
ſor chem to proceed by jury, as ſaid is. And many inftances occur, 
where perſons tried and convict in abſence for treaſon, before the 
high court of juſticiary, have been, upon their being apprehended, 
ordered for execution; ſome of them perſons of the higheſt rank in 
this kingdom, ſuch as the Earl of Argyle, &. And nothing more 
was done there, but the court ſatisfying chemſelves, without any 
jury, as to the identity; which was eithen acknowledged, or not de- 
ned: and is truly ſimilar to the preſent caſe; Which ib by no Hans 
x trial, but only the bringing evidence of à fact concerning the 
priſoner, that of his being the ſame perſon artainted by the act.“ 

The interlocutor was as follows. Marth tr. 175. Find, That 
* there is ſufficient evidence before the court, of the fbreſaid act of 
„ parliament” of the 19th year of his preſent Maſeſty, from che ſta- 
tute · book, and exemplification of the ſaid act therein ehntàined, 
produced; and repel the objection made thereto; Ns alſb repebthe 
* exception pled for the ſaid Archibald Maedonald, That his name 
is Macdoneil, in place of Macdonald'y and that exception alleged 
by him, of his Father's name being; Magdorbll df I And be- 
fore anſwer to the other defence pled for him, of liis furrender, 
they ordain him and his procurators to give in a mor fpeciab con- 
by deſeendence, of time and place, and way and manner of his fur» 
hy render, and | ſubmitting himſelf to. juſtice 3c und the perſon {td 
* wbom.and the evidence of ſuch perſom being a juſtice of peice, 
and an acting one, to whom he ſo ſurrendered q as alſo to condè- 
- ſend on the witneſſes by whom he is to prove the ſame; and to 


give 
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2 ein in ſuch, LA and, that to the clerk af court, 4. 
* gainſt, to-morrow. at four, o'clock in the afternoon : And find » 
1 neceſſity for ꝓrogeedipg in rn ſuperſede 


* further proc durg ig. his affair i M eqneſde imer qt ten o clock i 
2 the e motws T1 oe big) offs gt ore RIO 
| The priſoner gave in a con. deſcendence, March 12.; which y was ob- 

jected to by the neee, and the court, March. 13. found 


it inſufficient N 0 777 e a. proof. o it. 761 45 ** 187 - 5561 


however, — 55 witneſſes: and che count © March. 24. 1754, 
Ba ew his execution in the May. and manner uſual in ſuch caſe, 
5 it was prevented by a reprieve; 3, and. he was afterwards pardon- 


Hh 8 * below, under, f he, caſe o f Marlin a Millar, bu 
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Act. Solicitor —— et alii. obs Lockhart, Geo. Rows. 
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Child-murder. — Error in eee a verdiet may be GE before the 
e te li R 00 


HE was, indicted. for murdering her on baſtard. child in Margt 
15, 1753, by, Putting, it in , Hande bank on. the links [downs] b 
Leich ; which occalioned its death? (ul my x 

The jury, July 22/1754 unanimouſſy found: bariguiley, d 

i, uly #p*; 1754: 041 After reading over, and before ſealing up the a· 
„ boye verdict, the clerk. haying gbſerved, and mom fed to the court, 
chat there yas In, errox and omiſſion, in tranſcribing the names of 
„the ele aſſizers, 8 bd Femin the verdict 


Pol oj OOH „ was 
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toy, ile Kine agabalt Jöns, Ge. 167 


« vid rote, Ati fo für ag Thot IgA horight Was defigned upbolhc- 
« 14# in Place of Wright, and the tiamb of Gehege Thor phellerer, 
ge ot the Breen, Entirely ortittect; the Lore called upon and 
197 16 342 2011S 4 LLGIKS C1 a1 D307] 190% 
« interrogate the Hail Hftech aT W o were all preſent; and they 
be 8 IOO ft oi 7. 
« ſeyerally declaring, that the ſaid George Lawſon, one of the af 
4 ſizers, was prefent alongſt ich the reſt when their verdict was 
« 4rgued and agreed to, and ſubſcribed by their chancellor and 
7 GF e Dis erte 
« clerk; and that the ſaid miſtakes were entirely owing to the inac- 
« curäcy 6f their Clerk, the ſame were thereupon ordered to be a- 
« mended; and were accbrdiügty inflatitly amended, before Tealing 
« up of the verdict, by John Macglaſhan clerk to the jury, in face of 
l (I # VIEW $93. „ J4: AK IRGC h hb Yi 204137914 ne 
4 judgement; and the verdict thereafter ſealed up. 4 
| Dis. Gabin 1&% 9163.21 ,19DID , Ned DIG — 
The court Tentenced her to be whipped, and baniſhed for life. 5 
AF. Haldane, Cockburn, Alt. Macintoſh, Rae. | 
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N 65.) | December g. 1 754. | 
His Mars ys K ADVOCU TAI 
18 IIAN I | 
GrokGE JOHNSTON, a Cadie in Edinburgh, and Andrew Ma- 
fon, a ſervant. ene Yip d Yet N CU, — Sages, 
Hameſucken. — Batter y. — Label reflrifted. — Arbitrary" pimi/hment” 1 


T Hey were indicted for hameſucken and a tnoft intumatie 1 
4 ry, committed upon- Betty Gordon, ſpoule to George Waters; 
and it was particularly charged, Thar they, in reſentmlent for her 
having diſcovered to che conſlables ſome diſordlerly hodſes, hadl, in 
Odober laſt, forcibly entered George Conmellies houſe in che Ca- 
nongate, in Which The ſtaid, lying and rifing rightly and daily, 
broks open tlie door of the room in whidh' The was 4-bed, pulled her 
out of a peſs zn which ſhe had hid herfelf on hearing them force in- 
to che houſe, dragged her naked by the hair of the head, firſt into 
| the 
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the kitchen, and then into the ſtreets, where they threw her into: 
kennel, beat her with their fiſts and ſticks, and thruſt a ſtick, &c. 

It was pleaded in defence, There was no ſuch perſon as the one t, 
whom this injury is {aid to have been done, Betty Gordon is not 
the wife of Serjeant Waters, but married to one Pitcairn, Hame. 
ſucken is not to be extended, and could not be charged in this caſt, 
the houſe entered being a public houſe, and a bawdy-houſe; and 
the door was not broke open, the landlord himſelf opened it. The 
perſon ſaid to be injured could have no legal domicil, whether {+ 
be reckoned married to Waters or Pitcairn, ſeparate from her hu. 
band, She could have no legal domicil within the liberties of E. 
dinburgh, becaufe ſhe had been baniſhed therefrom as an infamous 
proſtitute. An occaſional reſidence does not conſtitute a domicil, 
and therefore lying and riſing in a houſe for ſome time not ſufficient 
to make a domicil in ſuch a queſtion. Betty Gordon can be conſ- 
dered in no other light than as a ſervant to Connellie, reſiding with 
him, in order to procure gain for him by the proſtitution of her 
body. " 

Auſ. Betty Gordon had reſided for ſeveral months in Connellies 
houſe, under the chapacter of Waters's wife; which was ſufficient 
to ſupport the indictment, as it was impoſſible for the Advocate to 
know accurately the deſignation of ſuch perſons; nor did the pan- 
nels alledge that there was any other Betty Gordon reſiding in Con- 
nellie's houſe at the time hbelled. As to the other objections, every 
perſon's houſe was, by the law of this country, reckoned his ſanctus- 
ry: and it was improper to talk of a legal domicil; for in ſuch x 
caſe as this, the domicil was not juris, but facti. It was not neceſſi- 
ry to conſtitute this crime, that the door ſhould be broke open: It 
was ſufficient, if the people within were compelled by threats to give 
admittance. See Macgregor's caſe, Ne 60. 

The court repelled the objection as to Betty Gordon per expreſſun; 
and without taking notice of the reſt, found the libel relevant, &c. 

After the jury was ſet, the Advocate reſtricted the libel to an ar- 

bitrary 
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bitrary puniſhment; upon which the pannels confeſſed the crimes 
libelled ; and the jury brought them in guilty. | 

The court ſentenced them to be whipped through the city of K. 
dinburgh, and at Connellie's door in the Canongate, and to be ba- 
niſhed to the plantations for life. 


48. Advoc. Macqueen, Alt. Lockhart, Ch. Hamilton-Gordon. 


No 66. PO | 1755. 
His MAI ESF x's ADVOCATE, Fr 
| {of AGAINST 
NrcoL Brown, Butcher in Edinburgh. 
Murder. — Special verdict, — Capital ſentence, 


1s man was indicted for the murder of Janet Caldwall, his 
wife, The /pecies facti charged againſt him, in ſabſtance, was, 
That he had frequently beat and maltreated her; on which occaſions 
ſhe had been heard to cry, Murder! and ſhew the marks of his blows 
on her body to the neighbours : That on the 13th November 1755, 
he had threatened to beat her, becauſe ſhe would not give him 

ſome rings ſhe wore; and on that night he forcibly held her to the 
| grate in his own houſe; by which her cloaths taking fire, ſhe was 


dy, that the died next day : That while he was perpetrating this 
crime, the neighbours hearing her cry, Murder! Murder! or, God 
forgive you, Nicol Brown, I am burnt ! or words to that purpoſe, came 
to reſcue her; and finding the door ſhut, knocked loudly ; and 
that on this a candle, which was ſeen in one of the windows, diſap- 
peared for ſome time, and her ſhrieks ceaſed; and in about ten or 
fifteen minutes he opened the door, calling out for help, or, for 
God's ſake to bring water, for his wife was burnt; and the neigh- 
bours ruſhing in, found her lying on the floor grierouſly burnt, 


Y and 


| ſo horribly ſcorched, in her belly, breaſt, and other parts of her bo- 
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and none in the houſe but him and her; and that upon their aſking 
how the affair happened, ſhe anſwered, That the ang ain dog her 
huſband had thrown her into the fire. | 
I he priſoner did not diſpute the relevancy; that was unqueſtion- 
able; but he ſet forth in point of fact, That he came home early 
the night the affair happened, and ſoon after went to bed, leaving 
his wife fitting in the room with a lighted candle: That when he 
went to bed, he threw off his ſhirt, according to his uſual cuſtom, 
and having fallen aſleep, he was awaked by her ſhrieks; when 
ſtarting out of his bed, he found her ſtanding in the middle 
of the floor all in flames: That without waiting to put any thing 
upon him, he flew to her aſſiſtance, and endeavoured to extinguiſh 
the flames, firſt with his hands, and next, when ſhe fell to the 
ground, by treading on her burning cloaths with his naked feet; 
whereby both his hands and feet were miſerably ſcorched : That a; 
he could not leave her in that condition, ſo ſoon as. the flame had 
ſubſided he ran to the ſtreet quite naked, calling upon the neigh- 
bourhood for aſſiſtance ; who, upon their coming into; the houſe, 
found both him and her in the foreſaid miſerable condition. Fur- 
ther, he offered to prove, That his wife was an habitual drinker; 
and though he could not ſay that the appeared to be drunk 
when he went to bed, yet as there were ſpirits. in the houſe, it was 
preſumeable ſhe had made too free with them after he went to 
bed; and being thereby intoxicated, may caſually have ſet fire to 
her cloaths. —— Laſtly, he offered to prove, That, upon former oc- 
caſions, when in liquor, ſhe had fallen into the fire, and burnt her- 
{elf grievouſly ; nay, that her behaviour after this accident happer- 
ed, when the neighbourhood came in, would be proved to be ſuch 
as had the ſtrongeſt appearance of her being in liquor that night, 
The libel was found relevant, and the priſoner allowed to proveal 
facts and circumſtances, in common form. | 
The jury brought in the following verdict : * They all in one voic 


find it proven, At the time and place libelled, that Janet Caldwall 
ſpoule 


— — — — — 9 * 
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ſpouſe to Nicol Brown, the pannel, was burnt, of which burning 
ſhe died the next day: And further find it proven, That there was 
no perſon in Nicol Brown's houſe but her and the pannel Nicol 
Brown, her huſband, when the ſaid burning happened; and that 
the neighbourhood being alarmed with her dreadful cries of mur- 
der, ran to the pannel's houſe, and knocked loudly ; but did get no 
admittance for about the ſpace of a quarter of an hour; and upon 
their entering the pannel's houſe, found the ſaid Janet Caldwall ly- 
ing in the floor of the room in a moſt miſerable condition.“ 

Counſel being heard upon the import of this verdict, informations 
were ordered, and prepared. 

t was argued for the crown, That the circuiniances found proved by 
the jury, were ſufficient upon which to found judgement of death. And 
this will appear {till more clearly upon looking into the proof, which, 
it was maintained, the court might do, ſo far as it is explanatory of 
the circumſtances taken notice of in the verdict; in proof of which 
poſition, the caſe of Livingſton No 5 ;. ] was referred to; and the argu- 
ment for the crown, in that caſe, upon this point, was repeated: but it 
was admitted, that ſuch parts of the proof as related to circumſtan- 
ces not taken norice of by the verdict, muſt be for ever buried in obli- 
vion, It was ſaid, however, in the narrative of the information, 

| that all the particulars libelled, with ſeveral others, had been pro- 
| ved. | | 

In corroboration and explanation of the circumſtances of the ver- 
dict, it was alledged, That it appeared from the proof the priſoner 
had been a bad huſband, and often maltreated his wife, ſo as to oblige 
her to cry out Murder ' That ſhe often complained to her neighbours 
of maltreatment by her huſband, and ſhowed them the marks of his 
blows on her body: That immediately after the knocking, a candle 
was ſeen moving through the houſe ; and that after it ceaſed mov ing, 
the cries of the deceaſed were heard no more: That all the cloaths 
he had upon her were a ſhift and petticoat, the burning of which 
could occaſion but little flame; fo that it mi ight eaſily have been 

| - v6 quenched : 
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gquenched: and it was alledged the priſoner had brought no evi: 
dence of the facts ſtated for him in exculpation. 

From all this it was inferred, that there was ſufficient e 
l of the murder. Menochius holds, that if a wife be found 
lying dead by her huſband, apparently ſuffocated, he ſhould be pre. 
ſumed the murderer, unleſs there be reaſon to believe the ſuſfocation 
proceeded from too great a quantity of meat, or ſome other cauſe. 
And Juhus Clarus allo puts this cafe, Si uxor reperiatur mortua 
*.mane, quz ſero erat ſana, ex quibuſdam percuſſionibus ſibi illatis 
an præſumatur a marito interfecta, cum ea cubante, nullis in ca- 
mera aut domo præter eum exiſtentibus, ſi prius ab eodem male 
e tractabatur? And the worſt conſequences would enſue, if fuck 
circumſtances as are here found were not deemed. ſufficient to infer 
guilt, ſeeing it may often happen, that one of two perſons living in 
the ſame houſe together, may be murdered by the other, and yet it 
be impoſſible to get more evidence than what is contained in this ver- 

diet; eſpecially if the crime be perpetrated by ſuffocating or burning, 
which make it the more credible that accident may have occaſioned 
the death. 

This court has often inflicted a capital ad m conſequence 
of ſpecial verdicts; Thomſon's caſe, Nov. 10. 1707; the Maſter 
of Burleigh's caſe, 1709, &c. Sometimes the court has mitigated 
the puniſhment on account of circumſtances ; as in Livingſton's caſe, 
and others. Sometimes the court, when a different crime was found 
proved on that charge, has inflicted an arbitrary punifhment. Thus 
in the caſe of Colonel Charteris, tried for a rape, in 1723, the jury 
having found it proved, that he was ſeen lying above the proſecu- 
tor's wife ; and that while they were on the ground together, ſhe 
was heard to cry out; the court decreed the Colonel to pay the Pro- 
ſecutor L. 300 Sterling for damages and expences. 

Special verdicts have been long in uſe with us: there are many in- 
ſtances of them from 1671; and though ſuch verdicts are hypothe- 
tical in England, finding the priſoner guilty or not guilty if ſuch 
and ſuch facts infer ſo and ſo, yet there 1 is no inſtance of a ſpecial 
verdict 
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verdict ſo conceivetl in this country. And the practice of farms, in 
England cannot be reſorted to, to found an objection to the verdict 
in queſtion, as the Engliſh ideas are quite different from ours in mat- 
ters of this kind. Beſides, it is well known, that many offenders e- 
ſcape by unſcemly niceties. And this Lord Hales laments in his Pleas 
of the Crown, vol. 2. p. 193. The caſe Rex contra Plummer does 
not apply ; for all the verdict found was, that one of eight perſons 
fired the gun which killed Harden : but this did not tally with or 
come up to the charge. At the ſame time, this caſe affords an in- 
{tance of an Engliſh ſpecial verdict that was not hypothetical. 

It was argued far the pannel, That the burning, in this caſe, 
might have been accidental; and that as there was a poſſibility of 
his being innocent, he ought to be acquitted. — But it is anſwer- 
ed, That the whole circumſtances of the caſe exclude the notion of 
accident ; and that there would never be a conviction upon circum- 
ſtantial evidence, if a poſſibility of innocence was a ſufficient de- 
fence; for however long and well connected a chain of preſump- 
tions may be, ſtill that poſſibility muſt ſubſiſt. 

The information for the priſoner argued, 'That anciently, over all 
Britain, both civil and criminal cauſes were tried by juries : and 
though in civil cauſes in Scotland, that mode of trial has been long 
abandoned, yet it {till takes place as to crimes; of which no ſubject 
can be found guilty, but by a verdict of his peers *: and anciently, 
it behoved juries to find in general guilty or not; at leaſt it was ſo 
in England till the ſtatute of Weſtminſter 2. which allowed ſpecial 
verdicts, But theſe have been always hypothetical, finding the pan- 
nel guilty or not, according as the court ſhall judge the facts found 
proved ſufficient to inter guilt or otherwiſe. This is agreeable to the 
principle of law in both countries, that no man can be found guilty 
but by the verdict of his peers; and therefore it is doubtful, whether 
the verdict in queſtion be good, as it does not find the priſoner guil- 
ty of any crime, and refers nothing to the judgement of the court, 


* This is too generally expreſſed, — Sce the caſe of Black and Gilleſpic.in part 2. 
| Be 
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He this as it may, it is clear. by the law of both countries, that 
when once a verdict is returned, the court muſt proceed, not Upon 
the evidence which was the foundation of the verdict, but upon the 
verditt itſelf; becauſe, as Lord Hales expreſſes it, vol. 2. p. 313. 
it is the conſeichce of the jury that muſt pronounce the priſoner 
e guilty or not.” And he adds, That if the opinion of the court 
were to rule the matter of fact, trials by juries would be uſeleſs. And 
this holds particularly in ſpecial verdicts; for when the jury finds 
c˙ertain facts only proved, the law preſumes. they had reaſon to difre- 
gard the proof as to other particulars: and therefore the court, in 
judging of the verdict, ought to diſregard all facts not contained in 
it. And this, too, is ſo ſtrictly adhered to in England, that no de- 
fet in the verdict can be ſupplied by argument or implication, 
And this is not a nicety, but a conſequence of this moſt important 
principle, That the jury are the only competent judges of the ſact; Key- 
ling's Reports, p. 109. 
Livingſton, the facts in the verdict were ſufficient to infer guilt, and 
would have been found to be ſo in England; Hale, vol. 2. p. 302, 
Ihe preſent queſtion i is, Whether the facts in the verdict are ſuf- 
ficient to infer the crime charged? If the court ſhall think fo, the 
priſoner does not diſpute, that they may proceed to the laſt puniſh- 
ment, Neither does-he diſpute, that crimes may be proved by cir- 


cumſtances; or maintain, that each circumſtance by itſelf muſt be 
concluſive : but what he contends is, That the reſult of the whole 
muſt be certain and concluſive, leaving no room to doubt of guilt. 
The circumſtances in this verdict are not ſuch: The burning 
might have happened by accident in many ways; and it would be 
_ ridiculous to preſume; that the priſoner had ſet fire to his wife, be- 
cauſe he happened to be alone with her in the houſe when ſhe was 
burnt. Not many months ago, the miſtreſs of a houſe, in the ſtreet 
where that of the priſoner ſtands, being in liquor, and finding it 
difficult to untie the ſtring of her head-dreſs, ſet a candle to it; up- 
on which her cloaths immediately took fire ; and though her huſ- 
band, and a maid-ſervant, were in the houſe, - it is Notorious ſhe 


was 


In the caſes of the Maſter of Burleigh and 
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was ſcorched to death before the flame could be extinguiſhed. It is 
poſh ble the priſoner's wife may have been burnt in the ſame way: 


And were he to go into the proof, as the proſecutor has moſt 1m- 
properly done, he would ſay it was not only Poe 205 but Highly Pro- 
bable. 

The facts in this verdict might all have happened WP” „with 
out any guilt on the part of the priſoner. —It was natural for his 
wife, when ſhe found herſelf on fire, to alarm the neighbourhood ; 
and the cry of Murder was the moſt proper for that purpoſe. —It 


E might naturally happen, that the neighbours did not get admittance 
immediately upon their knocking at his door; for he might have 
been aſleep, it being then between the hours of ten and eleven at 


night: and ſuppoſing him to be awake, it was his duty not to leave 
his wife till he had firſt endeavoured to extinguiſſi the flames.— As to 
the ſpace of time intervening betwixt the knocking at the door and 
the opening it, the libel is not preciſe ; and as the neighbours would 
doubtleſs be 1mpatient to learn the cauſe of the ſhrieks they heard, 
they naturally would 1 mige that they were Regt out longer than 
they really were. 

The facts in the verdict, therefore, are clearly inſufficient to in- 
fer the crime charged. The paſſage from Menochius does not apply; 
for it ſuppoſes the body of the wife to bear apparent ſigns of ſuffo- 
cation. Beſides, if the whole paſſage had been tranſcribed, it would 
have appeared, that the author only thought the circumſtances the 
proſecutor has quoted, were ſufficient, when joined with others, to 
infer guilt, As to the caſe from Clarus, it ſuppoſes, %, That the 
wife, who was well at night, had been found dead in the morning; 
2dly, That there were marks of ſtrokes on her body; 344%, That the 
had been formerly maltreated by the huſband: And, after all, the 
author gives no opinion, but only ſays, another author thinks theſe 
circumſtances ſufficient for putting the huſband to the torture. 

Hitherto the priſoner has argued upon the verdict ; and the pro- 
ſecutor ſhould only have done ſo too; but he has moſt 1mproperly 
introduced the whole proof into his memorial; and, what is worſe, 

| mulreprelented 
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miſrepreſented it. How can it be aid, that all We Gireaſtancy 


libelled were proved, when no proof was attempted of the moſt * 
FER VIZ. 8 That the yanpel , bad, taraibly, ed, the defunct is; K 
* 
hrs ot e e af till her cloathg,, togk fire. t * . ee 17 1 
me witnelles have aid, that they, heard the deceaſed complaimg 
her 1 and ſhow blemiſhes from his blos, on. her body.—Bu 
it is clear from the proof, that ſhe, for many, years before her death, 
had been a moſt 1 notorious us drunkard, and. in the actic of ab 
| ach, ISIS uſing, 
her Hhnſband. | de 1 

Only one witneſs mentions any ching of a quarrel berwixe the pri- 
ſoner and his wife on the day of the accident; but all ſhe ſays ! is 
that the defunct ſaid there had been a quarrel. 21 

The indictment alledged, That the defunct had accuſed the pri- 
ſoner as guilty of murdering her; and chree witneſſes, companion 
of the defunct, have depoſed ſo: but one of them ought to be dif- 
regarded; becauſe ſhe denies her having heard of the defund' 
drinking; for that cannot be true. Further, a man who aſked the 
defunct, what had occaſioned the burning, has depoſed ſhe anſwered, 
She knew nothing of the mätter. Laſtly, All the three witneſſes who 
depoſe, that the defunct accuſed the priſoner, agree, that ſhe did ſo 
in the preſence of two ſurgeon-lads ; but the only ſurgeon- ad who 
was examined, depoſes, That when” he aſked the defunct how {he 

came by the misfortune, ſhe made no anſwer. 

As to the circumſtance of a light having been ſeen 1 moving in the 
houſe, it is trifling : it might have been occaſioned by the defunQ's 
removing from one place to another while on fire. It 1s only ſwore 
to by two witneſles ; whoſe evidence 1s diſproved under the preceding 
article. One of theſe ſays, the light firſt appeared at the window 
from whence the ſhrieks came, and was afterwards removed to ano- 
ther further north. But it is in proof there | 15 NO other further north 
in the houſe. 

The eircumſtance of Ba deceaſed having no cloaths on when burnt, 
but a ſhift and petticoat, makes for the priſoner, It is not eaſy to 
ſay what effeRs their burning night have; but no man in his ſenſes 

would 


e RN _ 2 9 ä Four _ FIT" 4 — o 2 = — 1 = = - 
— ß . NEE 


511 me Kino apainſt Browns, 97 
would have choſen to perpetrate this crime with ſo few combuſti- 


There are ſeveral circumſtances in proof which ſtrongly fortify 
the legal preſumption of the priſoner's innocence. /, All the wit- 
neſſes agree, That the priſoner's hands and feet were burnt. This 
is real evidence, that between the knocking at and opening the door, 
he had been employed in extinguiſhing the flames. 240%, The decea- 
ſed, after the accident, ſo far from having any reſentment againſt 

the priſoner, converſed with him in a friendly manner, and ſent 
frequent meſſages during the night, inquiring how he was, and ex- 
preſſing her concern for the misfortune he had met with. 

Such was the ſubſtance of the argument on each ſide. The caſe 
was not without difficulty. The court, however, in re/ped of the ver- 
| #7, adjudged the priſoner to be hanged in chains; and he was ex- 
ecuted accordingly. —— He aſlerted his innocence to the very laſt. 
Act. Alex. Home, et alii. Alt. Geo. Brown, et alli. 
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N. B. As ſo much has been ſaid in this caſe on accidental burn- 
ing, it may perhaps not be improper to obſerve; that ſeveral per- 
ſons have been burnt to death, not by external fire, there being none 
| in the rooms where they periſhed, but by internal, ariſing from the 
exceſſive uſe of ſpirituous liquors, and other cauſes, — See Philo- 
ſoph. Tranſat, Abridg. vol. 10. p. 1073, 4, 6. 
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$ July and Auguſt 1757. 


His MajzsTy's Abvocarr, 


Ns 67. 
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JoHN bunden POPE ichn Ramage Conſtables, ere ner and 
Edmund ** Soldiers. | 


Officers of the bw may with impunity kill a man 3 they ES a legal 
warrant to apprehend, if he Too them with a mortal reren 


ſtance, was, That, upon the e 30 April 17 hs bang Kuppe 
as conſtables to execute a warrant granted by the juſtices of the 
peace of Haddingtonſhire, for apprehending the perſon of George 
Wood, they went to his houſe iti Tranent; and that then and there 
the ſaid George Wood was, by a ſhot from a firelock, feloniouſſy 
murdered, or bereaved of his life; and that the deere were guilty 
actors, or art and part of the ſaid murder. 

The conſtables pleaded, That having gone into Wood's houſe, in 
order to apprehend him, in virtue of a warrant from the juſtices, au- 
thoriſed by à late act for recruiting his Majeſty's forces, they knock- 
ed at his door, informed him of their errand, and deſired him to de- 
liver himſelf up. To which he anſwered, That he would open the 
door, and was going for the key: but in a little after they heard 
him ſay, That he would drive them to heaven or hell; and forthwith 
he diſcharged a gun, the ſhot of which made a great hole in the 
door; ſo that if any of the party had been ſtanding oppoſite to it, 
he muſt have been killed: That upon this two of the ſöldiers loaded 
their pieces, and fired in through the door; and though no aim was 
or could be taken, one of the ſhots took place, and Wood was killed: 
That they denied they had given orders to the ſoldiers to fire; 
and though they had, the expreſſion imported, and could be con- 


* to import, no more, than that the ſoldiers ſhould diſcharge 
their 
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their pieces, in order to frighten this deſperate fellow ; but not to 
kill, or fire into the houſe. They inſiſted, the libel was not relevant, 
if, becauſe no premeditated malice or forethought felony was libel- 
led; 2dly, becauſe they were acting in execution of a legal warrant, 

and had been reſted with mortal weapons; which circumſtance 
made this a caſe of ſelf-defence, they being in periculo conſtituti. 

The ſoldiers pleaded, That they had been raiſed out of their beds 

to aſſiſt the conſtables; and gave the ſame account as to Wood's be- 
haviour the conſtables did; and argued, as they did, That they had 

no premeditated malice againſt the deceaſed; and that they were ju- 
ſtifiable for firing, becauſe it was in ſelf-defence, and in ſupport of 
the conſtables, whom they were ordered to aſſiſt in executin g a law- 
ful warrant. WET Mk 1 

| Anſwered, It is not neceſlary to libel, that the intention to kill was. 
premeditated of a long time; it is ſufficient, that intention antecedit 
um, licet non congreſſum ; and in this caſe the fire was not returned 
upon Wood immediately, but ſome ſpace of time intervened ; which 
ſhows the laughter was not done of a, ſuddenty : but though it had, it 
would not avail z; becauſe the act 1661 does not exempt ſuch ſlaughter 
from capital puniſhment, Although an officer who has. a war- 
rant againſt a felon, may kill him if he reſiſts, or even flies; as on 
no account ought ſuch a perſon be allowed to eſcape, and the pur- 
poſe of apprehending him is in a great meaſure effectuated by put- 
ting him to death: yet an officer cannot lawfully do ſo in execution 


of warrants granted in civil cafes, or even for treſpaſſes, unleſs his 
own life be in danger. It would be unjuſt to kill on ſuch occa- 
ſions; and doing ſo would defeat, not execute, the warrant; Hale, 
Hawkins. And in this caſe it was not neceſlary to kill Wood in 
order to ſave the lives of any of the party, as there was nothing to 
| have hindered them to retire ; and they might have prevented his 
eſcape by barricading the door; Caſe of Beith in 1672, and Fraſer 
in 1674. ED | 

Rephed for the priſoners, The act 1661 was not meant to repeal 
the ancient Jaw with regard to {laughter done of a juddenty, In many 
- caſes, 
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caſes, for the greater ſecurity of the ſubject, or the removing doubt, 
ſtatutes have paſſed, without meaning to imply an alteration of th, 
former law as to particulars not taken notice ef in theſe ſtatute; 
However, this cafe falls under the exception of homicide in lauf 
defence, which is expreſsly mentioned in the act 1661. The pri- 
ſoners could not retreat without manifeſt hazard, and juſt ground ti 
fear, that this outrageous man would again fire upon them from th. 
windows, or fally from the door. — Had he fired upon them in the 
open fields, it cannot be diſputed, if he remained upon the ſpot, and 
in a poſture to proceed to further violence, they might have been ju- 
ſtified for ſhooting at him. Now ſurely there is more danger from 
an enemy who lurks in a ſtrong-hold, and offers violence by ſur- 
priſe, than from him who encounters in the open fields. It may 
be very true, that an officer cannot kill a man who does no more than 
fly from the execution of a warrant: far a civil caufe, or for a tr: 
paſs ; but if he reſiſts, and 'efpecially if he defends himſelf with 
weapons, all lawyers agree, that he may be lawfully ſlain; Mat- 
thzus, p. 484.; Hale, vol. 1. p. 481.3; Hawkins, vol. 1. p. 11, 
And there would be an end to juſtice, if, upon reſiſtance, its off- 
cers were obliged to ſtop, and not allowed to take every method to 
enforce the law. The two caſes quoted for the proſecutors do 
not apply; for in both the homicide was committed in execution of 
what was not ſufficiently warranted: but the following caſes are clear 
for the priſoners ; that of Hunt 1711; that of Macadam and Lang 
1735, [Ne 43.]; and that of Serjeant Burtch in July 1748, [Ne 54 

The court found the hbel relevant; and allowed the a to 
nm all facts and circumſtances, &c. | 

The jury, Aug. 12. 1757, brought them in not guilty; upon 
which they were diſmiſſed from the bar. 


4. Crown-lawyers, | Alt. Hamilton-Gordon, Garden. 
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AGAINST 


Lieutenant THoMAs RoB1NsoN of the Train of Artillery 


J  Excufable” homicide. 


HE indiument 0 Lieutenant Robinſon 8 That 
he having conceived a cauſeleſs reſentment or ill- will againſt 
the deceaſed Robert Ewar, late lieutenant in the train of artillery, 
he did, on the ad December 1757, within the borough of Perth, at- 
tack and inſult the ſaid Robert Ewar, by twiſting his noſe; and up- 
on the ſaid Robert Ewar's endeavouring to defend himſelf againſt 
ſuch violence, the pannel attacked him with a fword, or other dead- 
ly weapon, with which he wounded him in the body; of which 
wound the ſaid Rabert Ewar died in about an hour, or ſome ſhort 
ſpace thereafter, and thereby was cruelly murdered : At leaſt, &c. 

It was ſet forth for the pannel in point of fact, That in ſummer 
laſt, the pannel and the deceaſed joined their corps, then lying at 
Perth : They were both very young, nearly of the ſame age, not 
much exceeding nineteen: In their diſpoſitions they were greatly 
different; the pannel was ſtudious, applying himſelf ta mathema- 
tics, and ſuch other branches of ſcience as became a gentleman and 
a ſoldier ; the deceaſed, on the contrary, was diſſipated, and ad- 
dicted to idleneſs and pleaſure. 5 

The pannel was of a mild and gentle . the deceaſed was 
turbulent, petulant, and quarrelſome. From diſpoſitions ſo oppo- 
lite in perſons conſtantly reſiding together, it was natural to ſuppoſe 
that differences and diſguſt would enſue. The deceaſed, upon many 
occations, ſought to quarrel with the pannel, treated him with the 
utmoſt contempt, repeatedly reviled him in expreſſions of the ſeve- 
reſt, moſt unprovoked, and moſt unjuſtifiable abuſe. When the 


pannel 
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pannel chanced to ſpill ſome water on the deceaſed's bureau, the 
deceaſed ſwore, That one of them ſhould leave. his bones in Perth; he 
frequently termed. the pannel a /coundrel, raſcal, and no gentleman; 
and, not to give more inſtances of this unhappy turn of mind, on 
the morning of that day which was the laſt of his life, he openly, 
in a court- martial, called the pannel a /coundrel, and threatened to 
knock him down. | 

The pannel declined every oceaſion of quarrel with the deceaſed; 
when provoked and challenged by him, he overcame the prejudices 
incident to ſoldiers; he eſteemed it more honourable to: decline co- 
ming to extremities, than to vindicate- himſelf in that method which 
the miſtaken notions of mankind ſeem, in ſome ſort, to authoriſe. 

It. will particularly be remembered, that the pannel was much ſu- 
perior to the deceaſed in ſtature as well as in ſtrength. This would 
have given him too fatal an advantage over his antagoniſt ; and this 
advantage he would not uſe, even when provoked in the higheſt de- 
gree. | x! 
No methods of forbearance could correct the unhappy temper of 
the deceaſed : his behaviour on the day libelled too evidently proved, 
that his paſſions remained undiſciplined to the laſt. On the morning 
of that unhappy day, Lieutenant Hill of the artillery was, with the 
pannel and the deceaſed, ordered by the commanding officer to hold 
a court-martial. Mr Hill, as the ſenior officer, preſided; the pannel, 
as next in command, had a title to fit on his right hand; the decea- 
fed took this place, which belonged to the pannel; nor would he quit 
it, till. the opinion of Major Cleveland, the commanding officer, had 
been received, adjudging that place to the pannel. The deceaſed, on 
quitting his place, called the pannel a ſcoundrel, and threatened to 
knock him down. To this the pannel, though highly provoked, . 
made no anſwer. | 

They proceeded to. buſineſs, and the court-martial was held. At- 
ter the court broke up, the pannel, in company with Lieutenant 
Hill and the deceaſed, went into a room in the barracks. He took 
no notice of what had paſled at the court-martial; he had no inten- 

tion 
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tion of taking any notice of it; unarmed he ſat down to write. He 
happened to ſay, That the bn d had broke a- chair in the room. 
This circumſtance was trivial, though true. The deceaſed, with his 
uſual impetuoſity of temper, ſwore that he had not broke the chair: 
the pannel repeated his aſſertion. On this the deceaſed, with much 
paſſion, and many oaths, ſtarted from his chair, and addreſſing him- 
ſelf to the pannel, ſaid, You are a ſcoundrel, raſcal, and no gentleman ; 
and 1 will expoſe you to all the gentlemen of the battalim, It may be 
true, that the pannel, after having received ſuch uſage, twiſted the 
deceaſed's noſe. The deceaſed ſnatched up a pocker, and aimed a 
blow at the pannel; who parried it with his arm: the deceaſed let 


fall the pocker, and clapped his right hand to his ſword, and was 
in the act of drawing it. The pannel being thus in imminent dan- 


ger of his life, wholly unarmed and defenceleſs, retired a few ſteps : 
he chanced to perceive a ſword on a bureau in the room; he drew 
it in order to defend himſelf; the deceaſed: ruſhed upon him fu- 
riouſly, wounded him dangerouſly in the head; the ſword which 
the pannel held in his hand prerced the _ af the deceaſed; the 
wound was mortal. 

The counſel for the pannel, denying the libel, pleaded in point of 
law, 1½, That he ought not to be found guilty of murder; becauſe 
he had no malicious intention to kill, which is eſſential to this 
crime. | 

. Anſwered, Such intention is eſſential; but it is ſuſſicient, 1 antecedit 
tum, licet non conzreſſum. The Sn, therefore, to make his de- 
tence relevant, muſt prove, that when he gave the mortal wound to 
the deceaſed, he had no intention of giving ſuch mortal wound. 2dty, 
A malicious intention being an act of the mind, can only be gather- 
ed from circumſtances. If the pannel- wounded the deceaſed with a 
ford, or other deadly weapon, the intention will be held malicious 
from the weapon uſed. 

* Defence 2. If Lieutenant Ewar was killed by the ſword which the 
pannel held in his hand, yet the pannel ought not to be found guilty 


Of 
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of murder; becauſe Licutenant Ewar ruſhed. furiouſly againſt the 
pannel, and run himſelf upon the ſword; 

Au. 1}, This aſſertion is very improbable; The deceaſed was 
run through by the ford. Now he who ſo ruſhes upon a {word, 
as to force it quite through his body, muſt not only have an un- 
common ſtrength, but a determined reſolution to put an end to his 
own life. Yet the deceaſed is acknowledged not to have had the 
ſtrength of an ordinary man, nor is there the leaſt probability of his 
having intended to be his own murderer. 2dly, It will be proved, 
the ſword entered at a place higher than that at which it came out. 
This ſhows the deceaſed did not run upon the ſword: for if he had, 
as he was lower in ftature than the pannel, he muft have raiſed up 
its point, and conſequently it muſt have come out at a place higher 
than that at which it entered. 34%, If it be proved, that the pan- 
nel drew the ſword; advanced towards the deceaſed, and was once 
engaged with him, it will nothing avail the pannel, to ſhow, by mi- 
nute circumſtances, that the mortal wound might have been occa- 
fioned by the impetuoſity or unſkilfulneſs of his antagoniſt. 

Def. 3. If the pannel made a thruſt at the denn, he did it in 
ſelf- defence. 

Anſ. Selt-defenee in the abſtract is a relevant a: but it is not ſo 
qualified in this particular caſe as to be relevant. He who pleads 
this defence, muſt ſubſume, in the 1/ place, That he was the per- 
fon. attacked; Mackenzie, Duels, 5 6:; Exculpation, d 2. 24), 
That he: was. in periculo vite conſtitutus; ſo that the only alterna- 
tive remaining for him was, that of being killed, or killing the ag- 
greſſor. But neither of theſe requiſites appear in the panael's caſe, 
For, 1/f, He was the aggreſſor, by twilling-the noſe of the deceaſed. 
That was the firſt real injury, and the occaſion of all that afterwards, 
happened : and if it ſhall be further proved, that the pannel drew, 
and advanced towards the deceaſed, mconteſtible evidence mult a- 
riſe of his being the aggreſſor: 2dly, The pannel has not ſpecified 
circumſtances ſufficient for proving, that no other alternative was 


left him but that of killing or being killed. He was unarmed, Now 


it 
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it cannot be ſuppoſed; that the deceaſed, however petulant and quar- 
relſome, would have murdered an unarmed map In the firſt mo- 
cons of his reſemtment, when his noſe was-twiſted, he did not draw 
his ford. It may be true he clapped his hapd.$0,the bilg; but this 
motion could not endanger the life of the pannel :, but! it was pro- 
bably nothing more than an expreſſion of reſentment, or it might be 
conſtrued 1 into a challenge to fight; but in no light can it be confider- 
ed as an aſſault. And ſuppoſing the pannel had apprehended an aſ- 
ſault, yet ſtill he exceeded the moderamen inculpate tutele,” He mi ight 
have gone out of the room in leſs time than he muſt have taken in 
going to the bureau, laying hold of the ſword, drawing i it, and ſtand- 
ing to has defence, or advaricing againſt the deceaſed, He might 
have retired with teſs danger than, according to his own plea, he 
was expoſed. to, by remaining in the room. Self-preſervation muſt 
have ſuggeſted ſuch a retreat. It was expedient, and in no ſort dif- 
honourable; | He choſe to remain in the room, and did the deed for 
which he is now arraigned. | 

Caſes quoted for the pannel ; that of Andrew Rutherford, 1664; 
Macmillan in 1690; Captain Price ſame years Govan 1710; Mac- 
lean ſame year. {See No 21.} 

Caſes for the proſecutor; that of Agnes Bain in 1693; Cuming, 
1695, [Ne 10. * Roſs and Roberts, 1716; Brook and 1 
1717. | 

The court found the libel relevant, and allowed the pannel to 
prove all facts and circumſtances, &c. 

The jury, Jan. 17. 1758, found him not * on which he was 
diſmiſſed from the bar. 


AA. Sir D. Dalrymple, et ali. Alt. Miller, W. Stewart, 
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No 69. Fuly 25. 1758. 
His MAI ESF xv's ADP VOCAT RE, 
AGAINST 


James FokBEs, Chaplain and Schoolmaſter to the Charity Work. 
houſe of Dalkeith. 


Virginis immaturæ contrefatio,—Stuprum.—Raptus; 


HE indictment ſet forth, That where, by the laws of God. 
and the laws of this and other well- governed realms, the ſedu- 
cing and debauching the minds of young girls to lewd, indecent 
and vitious practices and behaviour, by putting hands up their pet- 
ticoats upon their privy parts, and otherwiſe uſing them in an inde- 
cent manner, is a crime of a heinous nature, and ſeverely puniſhable. 
And whereas alſo, by the laws of God, &c. the commuting a rape 
upon, or raviſhing by force, and having carnal knowledge of a 
girl under. twelve years of age, or the decoying girls under twelye 
years of age to a private place, and there having carnal knowledge 
of them, though with their conſent, are both and each of them 
crimes of a heinous nature, and ſeverely punithable ;”” and the in- 
dictment charges, as an aggravation of all theſe crimes, eſpecially 
when committed by a perſon intruſted with their education : Yet 
true it is, that he had been guilty, actor, art and part, of all and each 
of the foreſaid crimes, aggravated as aforeſaid; in ſo far as, &c.; and 
then it charges a variety of libidinous acts in 1758, and alſo ſeveral 
rapes, and his having carnal knowledge of a girl under twelve years 
.of age. ON | 
It was pleaded. in defence, That no law had pointed out lewdnel 
as an object of public vengeance: That a rape could not, in the 
ſenſe of law, be committed on a girl under twelve years of age; be- 
cauſe by law ſhe is incapable of conſent, and can have no will; and 
it is a preſumptio juris et de jure, that there cannot be copulation 
with 
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with a girl under twelve; J. 25. F. De my. l. 9. F. De ſponſ. So that 
there might be a battery, but could not be a rape here. The de- 
hauching a girl under twelve is not more criminal than debauching 
1 woman arrived at maturity; and by the law of France, and other 
countries, it was puniſhed as ſimple fuprum. 

The libel was found relevant to infer the pains of law, allowing 
che pannel to prove, &c. 

The Lord Advocate upon this declared, In reſpect it is known 
« to him, that the evidence of the rape and carnal copulation will 
« he proven only by girls under age, he therefore, in this cir- 
« cumitantiate caſe, agrees to reſtrict, and hereby reſtricts, the ſaid 
« indictment, and interlocutor thereon, to an arbitrary puniſhment ; 
and in the preſent caſe, Os . upon the ſaid indictment a- 
« oainſt the pannel to that eff 


The jury, July 24. 1758, by a placaticy of voices found him guil- 
ty. He was ſentenced to be whipped, and baniſhed. 


AR. Ro. Dundas Adv. Alt. Geo. Wallace, Croſby. 
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N' 70. 1 | Auguſt 1758, 
Jonx WIonTNMAN of Naullley, with concourſe of his Majeſty 
Advocate, 
WEE LH HE RS WHY 
RoßkRT MoNTGOMERY, Lord Provoſt of Edinburgh, Alexander 
Miln, corporal, and eight ſentinels, belonging to the city-guard 
of Edinburgh. | 
= party of the town-guard of Edinburgh may with empunit enter a 
gentleman” 4 houſe there, and carry. him and his company, in an gnomi- 


nious manner, to the guard-houſe, upon a verbal order from a mags 


 frrate, given, becauſe fome of the company, who were drunk, had made 
a great noiſe, and talked obſcenely from the windows, ſo as to gather 
a mob, on the ſabbath-day. 


HE charge againſt the ſoldiers was, That they had vio- 

lently broke into the proſecutor's houſe on the afternoon of 
Sunday the 4th June 1758, when he, with ſome of his compa 
nions, was ſolemnizing the Prince of Wales's birth-day with inno- 
cent mirth and feſtivity, and without the leaſt noiſe or diſturbance: 
That after they had in this manner entered, they, without the leaſt 
provocation on the part of the proſecutor, upon being only civilly 
aſked, what warrant or authority they had for entering his houſe, 
firſt cut him on the head with a Lochaber axe, and then knocked 
him down; and while hei was in this condition, dragged him out 
of his houſe, with two of his companions, and carried him through 
a croud of people, without his hat or wig, the blood ſtreaming from 
his head, to the guard-houſe, in open day-light, pulling him along 
by the cravat, which they twiſted about his neck, and which, if it 
had not broke, muſt inevitably have ſtrangled him; while others 


were ſtriking and puſhing him up behind with their guns and Loch- 


aber axes, Nor did their barbarity ſtop here: for after they had 
dragged 


aug. 1758. WricnTMANy &c. againſt MonTcoMrRy, &c, 189 


dragged him to the guard-houſe like a malefactor, they there, while 
he was their priſoner, ſtill without any provocation on his part, 
knocked him down twice, by repeated blows given by many at the 
ame time with guns and Lochaber axes ; and after all this, threw 
him into the thieves-hole, or dungeon, where he remained for ſome 


hours. h | 
The charge againſt Mr Montgomery, who was Provoſt at the time 


IF belled, imported, That all this violence and outrage was commit- 


ted by his order; or at leaſt, that he was fo far guilty, art and part 
therein, that though not perſonally preſent when the ſaid violence 
was committed, yet, without any proper information, ſigned or un- 
ſigned, and without any juſt cauſe, he ſent a verbal order to the 

, commanding them to repair to the proſecutor's houſe, and to. 
make him and all his company priſoners; or that, while in the 


1 | knowledge that the ſaid ſoldiers of the city-guard were thus illegally 


employed, he did not interpoſe for the relief of the proſecutor and 
his companions, but ſuffered the ſoldiers to proceed in their outrage, 
thereby encouraging and countenancing their illegal doings : and 
further, that he did ſo far ratify and approve what they had done, 
that upon che following day he cauſed form a criminal libel, before 
the magiſtrates, at the inftance of their procurator-fiſcal, againſt the 
proſecutor and his companions, for various acts of riot, and profa- 
nation of the Lord's day, and for aſſaulting and beating the guard, 
when endeavouring to ſuppreſs that riot; and that when the com- 
plaint was preſented to the magiſtrates, the ſaid Lord Provoſt did 
take upon him to fit and act as a judge along with them. 

It was pleaded. for Miln and the other ſoldiers, That they had act- 
ed by lawful authority, having an order from the Provoſt; that they 
had not committed the exceſſes libelled, nor done any more than was 
neceſſary to carry the order into execution, the proſecutor and his 
friends having violently refiſted and attacked them. 

It was ſet forth for the Provoſt, in point of fact, That when ſittings 
in a room in the moſt retired part of his houfe, having heard a con- 
fuſed noiſe, he ſtepped into another room, the windows of which 


are 
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are towards Forreſter's wynd, from whence. the noiſe proceeded; 
and there obſerving a confluence of people, he was informed by one 
of his ſervants, that there was, and had been for a conſiderable 
time, a great tumult and diſturbance in a houſe in the neighbour. 
hood, by people fighting, curſing, ſwearing, ſinging idle ſongs, vo- 
mating over the window, and calling out the moſt obſcene language 
ro women who were paſſing, which was the occaſion of the people 
aſſembling, and did give great offence to all who heard it; that he, 
without knowing who was the poſſeſſor of the houſe, did ſend the 
ſaid ſervant with a meſſage to the guard, deſiring, that a corporal 
and ſix ſoldiers might be ſent to ſee what the matter was; and this 
he did, and does, conſider to have been his duty as a magiſtrate of 
Edinburgh. 
In point of fact, it was anſwered for the proſecutor, That whatever 
pains had been taken here and elſewhere to repreſent the proſecutor 
as a contemner of religion, and profaner of the ſabbath, he was con- 
ſcious to himſelf the imputation was unjuſt; nor had any thing hap- 
pened in his houſe on the day libelled that could give any counte- 
nance to the accuſation, as he was not to blame for the only circum- 
ſtance that could give the leaſt offence, which was this. Two of the 
gentlemen he had invited to dine with him on the day libelled, which 
| was the birthday of the Prince of Wales, had ſupped freely and been 
late up the preceding night, which made them be ſoon heated with the 
moderate quantity of liquor they got from hum after dinner, and one 
of them having grown ſick, went to a window that ſtood open to 
eaſe his ſtomach, unobſerved by the reſt of the company. Some fe- 
male from a window in the oppoſite fide of the wynd, with more 
zeal and indiſcretion than good manners and prudence, addreſſed 
him in words to the following purpoſe: Up with it, my lad; you 
have had enough to your Prince's health.” To which he made an 
anſwer not very decent : but the conference proceeded no further; 
for his ſpeaking having engaged the attention of the company, he 
was taken from the window, and it ſhut down; and the proſecutor 
thinking it improper to have a drunk man among ſober perſons, 
ſent 
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ſent for a chair, which carried him home. The other fluſtered gen- 
tleman was far from being in an humour to commit any diſturbance: 
the company were in the proſecutor's bedchamber, and this gentle- 
man being diſpoſed to ſleep, put off his ſhoes, and lay down upon 
the bed, where he continued till awakened by the town-guard, 
whoſe behaviour would be proved to be as ſtated in the libel. 

After hearing a long argument on the relevancy of the libel, and 
defences, the court ordered informations. 

The information for the proſecutor argued, That! in chis country 
chere has been a ſucceſſion of ſalutary conſtitutions, which, from 
very ſmall beginnings, have grown up to, and do now compoſe, a 
complete and well- regulated ſyſtem of liberty. The claim of right 
in 1688 is the great charter of liberty to the inhabitants of this part 
of the iſland; and the ſtatute 1701 is the Habeas corpus act of this 
country. The firſt declares, That the impriſonment of perſons, without 
expreſſmg the cauſe, is contrary to law : and the laſt enacts, That no 
perſon ſhall be impriſoned without a warrant of commitment in wri- 
ting, expreſſing the cauſe of impriſonment, and proceeding upon a 
figned information; otherwiſe it ſhall be underſtood as an unlawful 
impriſonment, and ſhall ſubject the judge or magiſtrate in the pains 
and penalties expreſſed in the ſtatute. Without the eſſentials there- 
fore of a ſigned information, and a figned warrant of commitment, 
no man can be apprehended for a ſuppoſed crime; and whoever im- 
priſons him otherwiſe, is guilty of a breach of the ſtatute, and may 
be proſecuted in terms thereof, or at common law, upon the claim 
of right. This proſecution 1s founded upon the common law, and 
not upon the act 1701, which paſſed in affirmation of the common 
law, and inflicts a penalty, that may be ſued for before the civil 
court, rather as damages to the perſon unjuſtly impriſoned, than as 
a puniſhment to the judge or magiſtrate who ſhall violate the liberty 
of the ſubject. 

The charge againſt the Provoſt was founded, ½, Upon the order 
for committing this inſult, the countenance, approbation, and per- 
miſſion, 51 he gave when it was committing, which conſtitute 

him 
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him a principal in the crime: and, zdiy, The ratification, approbz. 
tion, ſupport, and protection, which he afforded to the perſons ac. 
tually guilty, and the ſteps which he took againſt the profecutor af. 
ter it was committed, fix upon him the moſt open and culpable 2c 
ceſſion that can well be conceived. 
As to the orders, the Provolt has admitted, that he gave then, 
but he contended, chat! it was his duty to do ſo as a magiftrate of E- 
dinburgh. 
That it is the duty of every magiſtrate to inquire into the cauſe of 
every diſturbance, and quell it by lawful means, is moſt certainly 
true: but it is equally true, that to take information f a looſe and 
uncertain nature, when pofitive might have eafily been had; to fend 
a ſervant with a meſſage, not ſo much as put into writing, for a body 
of armed men, in a time of public tranquillity, in the chief city of a 
kingdom which compoſes a part of Great Britain, was a raſh, an 
unadvifed, and a criminal ftep. —— The Provoſt. ſays, This party 
was ſent to fee what was the matter; but the ſervant-maid ſent for 
them would have been much more property employed for that pur- 
poſe. If the Provoſt was to depend upon the authority of a ſervant- 
maid, he ought at leaſt to have given her an opportunity of being 
well informed herſelf, 
But the ſending a party of armed men was altogether improper. 
The conſtables have right by law to quell all diſturbances ; and if 
riots are committed within doors, may enter the houſe, and quell 
them; and if they be invaded and obſtructed in the diſcharge af 
their duty, they may call upon the town-guard, or any other of the 
lieges, to aſſiſt them. The conſtables, therefore, were the only pro- 
per perſons to ſend, had there been a riot. But it was altogether ille- 
gal and oppreſſive to let loofe a parcel of. ſoldiers into a gentlemans 
houſe, without a peace-officer, or any perſon of diſcretion, along with 
them, to moderate their barbarity. 
The Provoſt has not alledged, that he himſelf heard or faw an 
of the irregularities which are pretended to have been committed by 


the proſecutor or his friends, but only, that he faw a confluence of 
peopt 
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people in the wynd, and was told by his maid, the diſturbance pro- 
ceeded from the proſecutor's houſe ; and this he took for granted, 
though, if there had been really any ſuch diſturbance, he muſt have 
heard and ſeen it as well as ſhe; for he was in the ſame room with 
her, the windows of which were oppoſite to the proſecutor's, If he 
ſays the diſturbance was over before he came into that room, his 
conduct is rendered the more inexcuſable; for whatever right he 
might have to ſend a proper perſon to inquire into the diſturbance 
while it laſted, he could have none to do ſo after it was over. 

With reſpect to the ſecond part of the charge againſt the Provoſt, 
viz, his approbation, countenance, and permiſſion thereof: 

Suppoſing he had, upon proper information of a riot, given a le- 
gal warrant to the officers of the law to quell it, and impriſon the 
authors of it; yet if, in execution of theſe orders, a riot or exceſs 
was committed, they are all equally culpable as if no ſuch orders 
had been given for it is trite law, that a riot may be committed in 
the execution of juſtice: and if a judge or magiſtrate, knowing of ſuch 
exceſs, ſhall not interpoſe his authority, and prevent it, he is equal- 
ly culpable with thoſe who commit it; for if it is his duty to pre- 
vent breaches of the law by others who are not immediately under 
his command, it is much more ſo to prevent ſuch tranſgreſſions in 
thoſe who are, | 

Nor is it any defence to ſay, That he did not interpoſe in this caſe, 
becauſe he was not informed of any exceſs by the party ; but how 
ſoon he underſtood the proſecutor and his friends were committed, 
he ordered them to be ſet at liberty. | 

For it will be remembered, that the Provoſt of Edinburgh is by 
his office Colonel or commander of the city-guard, and it was by his 
orders that a party was employed on this occaſion to carry the proſe- 
cutor and his friends to priſon ; for that the order went fo far, is 
plain from the party dividing, and beſetting the houſe on both ſides, 
which muſt have been done to prevent any one from eſcaping. The 
Provoſt had heard a diſturbance; he had ſeen a great confluence of 
people; he believed the proſecutor and his company to be riotous 
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and drunk; he well knew the violent and barbarous temper of the 
town- guard, which has been the ſubject of univerſal complaint in 
this city for ſeveral years paſt; he therefore had all the reaſon in the 
world to expect a ſquabble, and much greater diſturbance than what 
had happened; and therefore it was ſurely his duty to inquire how 
matters were going on; and his neglecting to do ſo was criminal; 
for negligence in office is a point of dittay, and. a crime, both by 
the common and ſtatute law of this country, Ærodius, tit. De officix 
prafedti vigilum, and act 1457; anent: puniſhing of negligent officer, 
Accordingly Provoſt Wilſon was puniſhed by act of parliament, ſole- 
ly for omiſſion, and neglect of duty; and the cauſes expreſſed in the aq 
do not ſurmiſe any poſitive tranſgreſſion on his part, but merely 
want of proper care and vigilance. And. in Provoſt Stewart's caſe, 
the ſem of the different articles of charge againſt. him amounted ta 
no more than culpable amiſſion and neglect; upon which the court 
had no difficulty to. ſuſtain a relevancy. And many general officers 
in the navy and army have been ſeverely puniſhed. for no work 
crime. The reaſon is, that neglect in office is a breach of the truſt 
repoſed by the commonwealth in the perſon. who. holds it, which de- 
pends not only upon his integrity, but upon his activity and diligence, 
And in ſo far are public officers in a worſe. fituation than the reſt of 
of mankind. Others are not underſtood to commit a crime, unleſs 
the deed was done intentionally ;._ but the very want of intention is 
criminal in public officers. Vigilance and activity are required of 
them; and the want of either, through defect of judgement or per- 
ſonal indolence, is ſeverely puniſhable. Nor can they complain; tor 
no man ought to undertake an office, without laying his account 
with the conſequences of neglect of duties incumbent on him in it. 

Laftly, The Provoſt's ratification of the outrage, and the protec- 
tion he afforded thoſe who committed it, do not only afford an art- 
cle of indictment by themſelves, but evidence of all the- reſt of the 
charge; for it will ſhow the whole was done by his order, conſent, 
and allowance. Had the caſe been otherwiſe; had he been, as he pre- 


n, forry for the violence of his r A he would not next day have 
ordered 
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ordered the procurator-fiſcal, his ſervant, to frame a ſcurrilous and 
{-andalous libel againſt the proſecutor and his friends, and exhibit 
the: fame before the magiſtrates, of whom he was the chief, and 
bimfelf fit in judgement on this complaint, contrary to the uſual 
praQice, and tried to precipitate it, in order to prejudge the que- 
tion now before this court, Inſtead of endeavouring to ſcreen and 
protect the offenders by various methods, he, as commander of the 
city- guard, and chief magiſtrate, ought to have puniſhed them. 
Had he done ſo, the proſecutor would have been convinced, that the 
Provoſt was only culpable for a groſs neglect; and that he probably 
would have pardoned; but a contrary conduct produced a contrary 
conviction, 

By the law of Scotland, the ratification of a crime, either by pro- 
tecting the criminal, or by other acts, is an acceſſion. to the crime: 
for acceſſion may be given, antecedent to the fact, by counſel and 
advice; concomitant with it, by help and aſſiſtance; and poſterior to 
it, by ratification and protection. This laſt is in our law-language 
called ratihabition; and in that of England, the perſon affording it 
is denominated an acceſſary after the fact. The relevancy of this 
needs no aid of authority to ſupport it; and, upon the whole, when 
all the circumſtances of the caſe are conſidered, it is impoſſible to 
doubt the Provoſt's having given the orders to commit this crime, ha- 
ving permitted it when committing, and ratified it when done. 

As to the ſoldiers, whoſe defence has been reſted upon the Pro- 
voſt's order, the proſecutor anſwers, That there is no law by which 
even a regular and formal order under the {1gn-manual of a magi- 
ſtrate, can authoriſe a party of /ol/diers, unattended with a peace- 
officer, to enter the houſe of any of his Majeſty's ſubjects ; and the 
town-guard are ſoldiers, not peace-officers. If they have been in the 
practice of entering people's houſes, it was perfectly illegal: but it 
is believed they have been in no ſuch practice; and that even in the 
ſuppreſſion of bawdy-houſes, which ſeems the moſt material part of 


their duty, they are commonly attended with a conſtable, to reſtrain 
their barbarity and inſolence. 
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However, all this is foreign to the caſe: for if the ſending, in an 
abrupt manner, a dozen of fellows, with arms in their hands, and 
moſt of them even ignorant of the language of this city, (ſuch as it 
is), into the houſe of any gentlemen, with a diſcretionary power to 
do what they think fit, be not contrary d to law and liberty, law and 
liberty are but names. 

Suppoling the emergency of the caſe had required, and that they 
could have been endued with lawful authority to enter the proſecu- 
tor's houſe; yet no excuſe or apology can be offered for their beat- 
ing, wounding, and dragging him from his. houſe, and hauling 
him through the ſtreets, expoſed to the gaping multitude, without 
hat and wig, wounded, and bleeding, &c. Though their alled- 
geance, that they had been firſt attacked by him and his friends, 
were as true as it is falſe; it would not avail; for it was juſtifiable 
to reſiſt them; eſpecially conſidering the treatment. the proſecutor 
and. his friends met with. Be it. ſuppoſed, that they were drunk, 
the leſs danger did the party run from them; and it was the more 
inexcuſable to maltreat any gentleman. in that ſituation. Where is 
the man that can ſay to himſelf, it has not been at ſome time or o- 
ther his own. caſe?. Let. the reflection of what has or might have 
happened to every man, determine his judgement upon this point. 

It was argued in the information for the ſoldiers, No malice or ill- 
will on the part of the pannels againſt the proſecutor and his friends 
is alledged; the tale, therefore, told by the proſecutor is very im- 
probable, and the libel irrelevant. | 

The libel charges three particulars: 1/, The entering into the 
houſe; 2%, The ſeizing and carrying Mr Wightman and his com- 
pany to the guard; and;  3dly, The riot and outrages committed up- 
on them in his houſe, on the ſtreet, and in the guard-houſe. The 
two firſt of theſe are clearly irrelevant, as it is admitted, the pannels 
| Had a verbal order from the Provoſt, their Colonel, which they were 
bound to obey. It is only the laſt part of the charge which is rele- 
vant, and peculiar to the ſoldiers; and, on that account, the Provoſt 


has very properly ſeparated his cauſe from theirs; 
The 
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The fact, ſo far as reſpects this article of the indictment, is as 
follows. Mr Wightman and ſome of his friends, on the day li- 
helled, were indulging” themſelves in a practice which has of late 
ann but too much in n country, viz. the practice of drink- 

ing to exceſs after dinner, a cuſtom unknown to our forefathers, 
and that never was practiſed in any civilized country in the world, 
not even in ſuch where drinking was the faſhionable pleaſure. The 
polite Romans, after Aſiatic wealth had introduced Aſiatic manners 
among them, when they had a mind to make merry, and indulge 
their genius, choſe the night as the proper ſeaſon. They would 
break a little off the day, as they expreſſed it; that is, they would 
take a ſmall part off it from the buſineſs and duties of life, and give 
it to mirth and jollity; or, in other words, they would make an ear- 
ly ſupper: but the debauch never came till the ſoberer part of men 
were retired to their homes or beds; ſo that the public could not be 
offended with any thing immoral or unbecoming that the licentiouſ- 
neſs of wine might produce: 

This was the decorum obſerved by men of ande luxury in an- 
cient times, and even by the good fellows of this country, till that” 
unbounded love of pleaſure, and general diſſolution of manners, 

that is advancing ſo faſt upon us, had made drinking and rioting. 
all day, as well as night, faſhionable. This decency of manners is 
preſerved even by poets and painters in their fictions. The rites of 
Comus do not begin il the tell-tale Sun has gone to bed. Sir John: 
Brute, and his company, in the comedy, do not ſally forth to beat: 
the watch, and-inſult the conſtables, till night; and the horrid ſcene- 
of drunkenneſs repreſented by Hogarth is a mdnight-enterrainment, . 
The fact, however, was, That Mr: Wightman and. his compa=-- 
mons were, on the 4th June laſt, revelling about four or five in the: 
afternoon, and celebrating thoſe orgies in the face of the ſun, which: 
night and darkneſs ought ro have concealed; and tis, too, on Sun- 
day; a day that is ſtill held ſacred by a very, great majority, as it is 
hoped, of the inhabitants of this metropolis. Nor will it be deemed a- 
mall aggrayation of this public oifeace, that the name of a virtuous 

young 
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young prince is uſed to patronize ſuch indecent riot on ſo improper 
a day. By the time that the people were returning from their ſeye. 
ral places of public worſhip, the debauch was become high; ang 
the tumult of drunken mirth ſo loud, that the whole neighbourhood 
was alarmed. They were hooping, hallowing, howling, linging 
obſcene ſongs, curſing, ſwearing, leaping, tumbling, and ſome- 
times ſquabbling and fighting ; inſomuch that ſome of the ſobere: 
among them called out of the window for the guard. One of them 
was ſo far gone as to eaſe his ſtomach at the window, and expoſe bis 
ſhame to the public ſtreet, So much noife and diſorder would natu- 
rally draw a great concourſe of people about the houſe, eſpecially at 
this time of day, on a Sunday, when the ſtreets are uſually crouded 
by people returning home from public worſhip. But the reveller, 
now being gone above all ſhame, ſcrupled not to ſhow themſelves at 

the window, and to entertain the female part of the ſpectators with 
the moſt filthy and obſcene language. All this paſſed almoſt under 

the eye of the chief magiſtrate, whoſe houſe 1s juſt in the neigh- 

bourhood ; and who, hearing the noiſe, and being informed by one 
of his ſervants, that there was a great tumult and diſorder in ſome 
houſe in the neighbourhood, did, according to the duty of his of- 

face, as he apprehended, ſend for a party of the guard, to ſee what 
was the matter. Accordingly Corporal Miln, and fix other ſoldiers 

of the city-guard, were diſpatched from the guard-houſe. When 
they came, they were directed by the mob to the houſe from whence 

the diſorder proceeded. Upon entering this houſe, they found all quit 

for the preſent ; for, as it appeared afterwards, ſome of the moſt noiſy 
and tumultuous of thoſe bacchanals had been quite overcome by the 
liquor, and fallen aſleep, or gone to bed. The corporal found no bo- 
dy in the lower ſtory but a maid, who appeared to be as drunk as 
thoſe who made the diſturbance, Being able to learn nothing diſ- 
tinctly from her, he went to the upper ſtory, where he found Mr 
Wightman fitting, and drinking with the remains of his company, 
that yet retained at leaſt the faculty of ſwallowing more. Mr \Wigit- 
man, who was ſoberer by much than any of his gueſts, and could 
vel 
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yet ſpeak with ſome degree of underſtanding, upon being aſked by 
the corporal, whether it was in his houſe the diſturbance had been ? 
aſſured him there was none; and deſired that he might get out of his 
houſe. Upon this the corporal was going away very civilly, ſuppo- 
fing, that poſſibly he might be in a miſlabe as to the houſe ; but, 
however, as he had been directed to this houſe by all the people 
without doors, and obſerving in the family and the company viſible 
marks of diſorder, he thought proper to recommend, before he went 
away, to Mr Wightman, that if there had been no diſorder hitherto, 
chere might be none. While he was giving him this injunction, 


A and juſt parting with him, out bounced two of the rioters, who, it 


ſeems, had fallen in the battle, and, as it appeared from their dreſs, 
had been put to bed: immediately, without any previous expoſtula- 
tion, or any thing like the appearance of reaſon, they fell upon the 
ſoldiers with all the rage and. fury of frantic bacchanals; beating 
them with hands and feet, throatling them, and endeavouring to 
wreſt out of their hands the Lochaber axes. What could the pannels 
doin ſuch a caſe? They had not the lyre. of Orpheus; and if they 
had had it, it would not have availed them any more than it did Or- 
pheus; who, though he could tame wild beaſts, and ſoften even rocks 
by his muſic, yet could not appeaſe the rage of that mad bacchana- 
lian rout that rore him to pieces. In ſuch an extremity, if they had 
uſed, in their own defence, the arms that were in their hands, they 
could not have been blamed; but the fact is, that not a blow was 
ſtruck by them; only the corporal, ſeeing now very clearly that he 
was not miſtaken as to the houſe, and that he had found the perſons 
who had made the diſturbance, thought it was his duty not to bear 
ſo daring an inſult, though from drunk men, but to ſecure them, 
and carry them to the guard. He therefore ordered his men to ap- 
drehend them; and to prevent any danger from the Lochaber axes 
they had in their hands, which they might have been provoked to 
ule indiſcreetly, he took the axes from them, and carried them him- 
ſelt. While this was a-doing, Mr Wightman interpoſed, and, with 
terrible curſes and imprecations, ſwore, that no man ſhould be car- 
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ried out of his houſe to the guard. But the corporal inſiſting that 
they ſhould go, Mr Wightman ſwore, that if they went, he would 
go along with them. The corporal ſaid, that they had nothing to do 
with him, but only with them who had made the diſturbance, ang 
beat and inſulted the guard: they therefore deſired that he would 
keep his own houſe. But he ſtill inſiſting that he would accompany 
his friends, faſtened upon them; and notwithſtanding all the corpo- 
ral could do, went with them to the guard: but no dragging by the 
cravat, no puſhing up behind with muſkets, of which there was not 
one in the company, nor with Lochaber axes, which were all carried 
by the corporal, who marched before.” 

As to what paſled in the guard-houlſe, the fact is, that Mr Wight- 
man, and * his two friends, from whom he could not be ſeparated, 
were put into that room in the guard-houſe next to the Captain's 
room, in which gentlemen-priſoners commonly are put, and not in 
that worſt place which is commonly made the priſon for whores and 
thieves, and is ſuppoſed to-be the place that is meant by what is cal- 
ed the dungeon in the indictment; and there they remained till they 
were liberated, without ſo much as one blow exchanged betwixt 


them and the ſoldiers in the guard, or any the leaſt diſturbance, ex- | 


cept their curſing, ſwearing, and — as drunk men com- 
monly do.” 

The reflections thrown out cab the dip are groundlek, 
It was eſtabliſhed by law very properly; becauſe, though in the 
country, or in villages, the ordinary officers of juſtice will be able to 
execute the law, yet it is not ſo in great cities. In theſe it becomes 
neceſſary to have a kind of ſtanding army, who can overcome reſiſt- 
ance, if offered; or, what is better, prevent it by the terror of their 
appearance. The town-guard of Edinburgh are a kind of armed 
peace-officers, who are under the command of the magiſtrates, and 
ready, upon every occaſion, to protect the lives and fortunes of the 
citizens upon any ſudden emergency, wher\ the interpoſition of the 
law, and its civil officers, would be too late; and they have in fad 
been often of great uſe, both to the whole city, and to many indi- 

- viduals; 
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viduals; for which reaſon, when an attempt was made after the affair 
of Porteous, to take away this guard, it was oppoſed and defeated. 

The information for the Provoſt argued, That no evil intention, 
no dolus, no wilful purpoſe or wrong, is charged in the indictment a- 
gainſt him; yet an evil purpoſe is an eſlential ingredient in every in- 
dictment, and eſpecially in accuſations againſt judges for treſpaſſes in 
their duty. It is not ſuflicient in an indictment againſt them, to 
charge an act as wrong, which may be the matter of debate or re- 
view, and the ſubject of. difterent opinions, before ſuperior judges. 
But to make it a criminal act, it muſt be charged, that the judge 
zwilfully committed wrong. Thus the act 17. parl. 6. James II. 
intitled Of punition of officers tranſgreſſing in their offices wilfully,” 
declares, That if any officer ww:/fully tranſgreſs in his miniſtration 
of his office of the law, he ſhall be puniſhed,“ &c. And in the 
caſe of Provoſt Stewart, the interlocutor of this court found it rele- 
vant “to infer the pains of law, That the pannel, at the time and 
place libelled, being then Lord Provoſt of Edinburgh, wilfully 
* neglected to purſue, or we{/ully oppoſed or obſtructed, when pro- 
* poſed by others, ſuch meaſures as were proper or neceſſary for the 
defence of the city againſt the rebels,” &c.. For want, therefore, 
of this material ingredient, the charge 1s irrelevant, as well as in- 
credible. 


_ „ If the watch or guard, whoſe buſineſs it is to ſuppreſs diſorder; 
ic : and riots, commit an outrage or exceſs, they no doubt ought to be 
o Wh punithed ; but the perſon who called them, confelledly with an in- 
es nocent intention, ſhould not be arraigned. If a company of drunk 
men had come along the ſtreets, ſinging and rioting upon the ſab- 
eit ; bath, the guard would have ſeized them, without an order from a 
ed 


magiſtrate; or if ſuch a diſturbance had happened in any houſe near 
to the guard, and the mob had gathered about it, if no magiſtrate 
was at hand to give any order, the officer of the guard would have 


been juſtified in entering the houſe to compoſe the riot; and if he 
b- and his party were inſulted and aſſaulted, they might have carried 
YI the rioters to the guard, to prevent farther miſchief, until the orders 
5 C c 7 of 
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of a magiſtrate were got. Such is the practice in this, and ev 

other great city. And though it ſhould be admitted, that the pro. 
voſt gave a verbal order to carry the proſecutor and his company ty 
the guard, the circumſtances of the caſe made it his duty to do ſj 
To diſturb a ſober neighbourhood with a noify riot and debauch, i; 
an offence that ought to be reſtrained at any time; but to behave 3 
the proſecutor and his company did upon the ſabbath-day, and in 


the very neighbourhood of the ſupreme magiſtrate, in the capital c. 
ty of a kingdom, diſtinguiſhed and applauded for its religious ob- 
fervance of the ſabbath, was a ſcandalous offence of 5855 and a high 


indignity done to. that magiſtrate. 
The fourth commandment of the divine law is, Remember th: 


© ſabbath-day to keep it holy ;” and ſacred writ has pronounced 


the moſt dreadful threatenings againſt thoſe who. profane it; Nehe 


miah x11. 17. 18. ; Iſaiah lviii. 13. 14. It is but too evident, that 


in this great city, a reverence for the Lord's day is greatly abated; 
and ſome very bad practices have been loudly ſaid to have been com- 


mitted in times of divine worſhip, but committed in private. Her: 


they have been done in the moſt public and ſcandalous manner. 
Juſtices. of peace, and magiſtrates of boroughs. eſpecially, have 
power of ſuramary commitment by parale-warrant, and without 
ny formal information, upon occaſion of ſuch riots or diſturbance, 
Before the act 1701, for protecting the liberty of the ſubject fron 
oppreſſive or wrongous impriſonment, the magiſtrate's power of im- 


priſonment was under no reſtraint, but what aroſe from his own di- 


cretion. By that law, a moſt proper limitation is preſcribed to the 
power of magiſtrates, and a general rule is eſtabliſhed ; by which 
commitments muſt proceed upon written informations or warrants 


containing expreſsly the cauſe of the impriſonment: But among & 
ther exceptions from the general rule, this is expreſsly mentioned: 


Without prejudice to inferior judges and magiſtrates to impriion, 
in order to trial, for indignities done to the ſaid judges and mir 
„ giftrates; or to impriſon for riots, bloods, and batteries, or per 

“ {ons 
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« ſons found acting in tumults, or for drunkenneſs, /abbath-break- 
6c ing, and ſwearing.” 

That ſuch parole-warrants are allowed and uraifed in our neigh- 
pouring country, appears from Hawkins, b. 2. c. 13. \ 14.; where 
he appeals to other authorities. In London, it is notorioufly known, 
that the conſtables and watchmen have general powers and inſtruc- 
tions, without ſpecial warrant from any magiſtrate, to take up ſuch 
notous offenders againſt the peace of a neighbourhood ; and every 
| day, the fineſt bucks of them all are ſent to the round-houſe, and 
often get their heads broken, when they chuſe to be heroic, and fight 
with thoſe hardy officers of the peace; though, no doubt, in Lon- 
don, if any watchman, or officer of the peace, was to commit an 
outrage or exceſs in the execution of his duty, he would be puniſhed 
for it. It is believed, that if a company of wild companions ſhould 
preſume ro ſet up ſuch a drunken rout upon Sunday hard by the 
Lord Mayor's houſe, to the offence and diſturbance of himſelf and 
all the neighbourhood ; without any ſcruple, or inquiry who they 
might be, he would ſend a party of tipſtaffs to carry them to the 
round-houſe; and every good citizen, however much a lover of 
mirth and chearfulneſs, would think it a ſtrange and alarming thing 
W indeed, if his Lordſhip was indicted as a criminal for ſo doing. The 
office of our Lord Provoſt in this city ought to be treated with equal 
reverence and reſpect, and will be as dear to every good citizen. 

The clamour againſt the town-guard, in this caſe, is perfectly 
Y groundleſs. They were eſtabliſhed ſoon after the Revolution, and 
granted to this City as a reward for its zeal and ſervice at that pe- 
riod. By their inſtitution, they are made entirely ſubſervient to the 
power of the civil magiſtrate. By the firſt regulation, they muſt 
find ſecurity for their honeſt and good deportment; and their duty, 
reſpeing ſuch caſes as the preſent, is expreſſed in the 19th regula- 
oy, That the captain of the guard take particular care to keep the 

peace, by ſuppreſſing all rits, tumults, and other di fur bances, and 

* by ſeizing the tranſgreſſors, WIG names ſhall be given in every 
© morning to the baile 1 in waiting.” And it is impoſſible ſer 10ully 
Cc 2 to 
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to maintain, that the guard cannot be'employed'in this duty with. 
out the preſence of a peace-officer. The civil magiſtrate may direq 
the execution of his warrants to any of the people without diſtinction. 
It is the proper duty of the guard to act as the watehmen of this di. 
ty; and they are conſtantly employed to execute warrants for ſup- 
preſſing diſturbances and keeping the peace. In the courſe of th, 
parliamentary inquiry concerning the conduct of Provoſt Wilſon, 
in the affair of Porteous, all the evidences confirmed, that this guar 
had always been of the- greateſt conſequence for the ſafety and peace 
of the town; and the warmeſt teſtimonies were given in its favour 


by the late John Duke of Argyle, and the late Lord Preſident For- 
bes. | 


It has been ſaid, That the Provoſt was guilty of neglect, in not 
inquiring, before he gave the verbal order, who the perſons wer 
that made the diſturbance. But to this it is anſwered, That the 
truth of the matter is, from the external aſpect of the houſe, and the 
diſturbances committed by thoſe within it, the Provoſt, with res- 
ſon, concluded, that the perſons offending againſt all the rules of re- 
ligion, and even of good. manners, were of no great note. And tho 
he had known who they were, was he therefore to forbear acting is 
his duty directed? Firmneſs and equality in judgement, without 
reſpect of perſons, is nobly taught and injoined by the- higheſt ar- 
thority ; Levit. xix. 15.; Deut. i. 17. Had he overlooked the com- 
plaints of the multitude, and connived- at this public profanation of 
the ſabbath in his neighbourhood, the charge of negle& might har 
been laid againſt him with juſtice. And very bad conſequences pro 
bably would have cnſued, if he had been ſo remiſs. Had a party of 
the Seceders * ſeparatiſts] who were actually coming about this tine 
from their public worſhip, catched the. flame of zealous indignation 
againſt theſe rioters, (and ſurely nothing could be more apt to pro- 
voke it), what miſchiefs might not have followed? Provoſt Wilton 


They retain all the wild notions and doctrines. of the rigid Preſbyterians in the 
lat century. | 


Was 
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was puniſhed by act of parliament, (for it was thought that neglect of 
duty, where: it did not manifeſtly appear to be wilful, could not be 
reached by the common law), becauſe he lighted an information 
which he had received, that a dangerous mob, was intended to be 
raiſed; and ſhall this Provolt be puniſhed at common law for ne- 
glect, becauſe. he took the moſt effectual method to ſuppreſs a ſcan- 
dalous riot, which he ſaw with his own. eyes, and to prevent the 
dangerous conſequences of it? He has the good fortune to be above 
all ſuſpicion warmly affected to his Majeſty's family and govern- 
ment: neither is it conſiſtent with any part of his character, to lay 
W rigid reſtraints upon innocent mirth; but he muſt confeſs, that ſuch 
extravagant ſallies of riot and debauchery, upon the ſabbath-day, 
appeared to him to be offences againſt the laws of the land, not juſti- 
fable. under pretences of demonſtrations of joy upon any, occaſion. 
The legiſlature, ſenſible that rejoicings are improper on the ſabbath, 
has provided, that even his Majeity's birth-day, when it happens on. 
a Sunday, ſhall not be celebrated till the Monday following. 

It is alledged, the Provoſt countenanced and encouraged rhe ſol- 
diers to commit the.outrages complained of. But no one fact is par- 
ticulariſed from which this incredible accuſation can be inferred. It 
is indeed ſaid, he was in the knowledge of the exceſſes committed by 
the ſoldiers, and did not interpoſe. But the falſity of this alled- 
geance. is proved by another part of the indictment, which admits, 
that he was not perſonally preſent when theſe outrages were commir- 


ted. And it is charged. as a criminal matter (perhaps with good 
regſan, if 1t be literally true) againſt the ſoldiers, that they would not. 
give the gentlemen leave to write a letter, and make their complaint 
to tue Provoſt: And ſurely it will not be terioully urged, that a chief 
magiſtrate muſt perſonally attend, or be anſw crab! e, for the exceſſes 
committed by his officers. 

Aiding, abetting, or being acceſſory to a crime, is the proper * 
guage of the law; which has a determined ſenſe, and may be infer- 
red from various acts and circumſtances in different caſes: but cha 
one gave countenance and encouragement to a crime, and that too when 


hy not 
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not preſent when it was committed, and when he had no call to h. 
preſent, is as extraordinary in the language of our criminal law, a 
it is abſurd in the reaſon and nature of the thing. Indeed it is gf 
importance, that ſach vague and indefinite words ſhould not be in. 
troduced into our criminal indictments; which ought not to be ri 
ſed, eſpecially agamft magiſtrates, excepting where the criminal mat. 
ter will admit of proper legal terms, the import and ſenſe of which 
is known and authoriſed, So vague a charge, conveyed in new-in. 
vented terms, upon which the law, or the judges, have fixed no de. 
termined meaning, leaves a party accuſed, and his counſel, in the 
dark what to make of his accuſation, or how to defend him again} 
the conſequences of it. 

As to the charge, That the Provoſt approved and ratified the injy- 
Ties done by the guard, which is inferred from his cauſing a libe 
to be raiſed againſt the proſecutor and his friends for a riot on the 
ſabbath-day; what connection has his ordering ſuch a proſecution 
with his approving of the ontrages ſaid to have been committed by 
the guard? Is the magiſtrate who commuts any perſon for an of- 
fence, thereby diſqualified from taking trial of it? or does the pro- 
ſecutor rather mean to be a champion for licentiouſneſs, and pak 
for a Hampden among the bucks ? Are curling, ſwearing, &c. inno- 

cent practices, and not deſtructive to ſociety ? Should the laws a. 

gainſt ſuch diſorders be repealed, or not executed? And, worlt df 
all, ſhall an attempt to ſuppreſs them by a legal proſecution, be ſuf 
tained as an article of an indictment againſt a magiſtrate? 

The Advocate, Dec. 27. 1758, as procurator for Mr Wightman, 
conſented, that the diet ſhould be deſerted againſt the Provoſt, Upon 
which the court deſerted it fmphiciter againſt him, and diſmiſſed him 
from the bar; and continued the diet againſt the other pannels. 

The court, Jan. 8. 1759, pronounced the following intertocutor 
on the relevancy : Find the libel relevant to infer the pains of law 
againſt the ſaid pannels, or any of them; in ſo far as it charges, That 
they, or any of them, after having entered the proſecutor” 8 houle, 


in conſequence of orders libelled to have been given by Robert Mont- 
gomer), 
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gomery, Eſq; late Lord Provoſt of Edinburgh, commanding a party 
of the guard to repair to the proſecutor's houſe, to ſearch for, ſeize, 
and apprehend him, and all thoſe who ſhould be found in company 
with him in faid houſe, and commit them priſoners to the ſaid 
guard, did, without any juſt cauſe, abuſe and maltreat the proſecu- 
tor, or thoſe in company with him, in the way and manner libel- 
led, either in the proſecutor's houſe, or in the ſtreet, or in the 
guard- room; or that they, or any, or one or other of them, were guil- 
ty, actors art and part, in the foreſaid facts found relevant; but al- 
low the pannels to prove, &c. e. 

The jury, © by a majority of voices, find, That Alexander Miln, 
corporal, commanding officer of the party, is guilty art and part in 
abuſing and maltreating the proſecutor, and ſome of thoſe in com- 
pany with him, by not allowing Mr Wightman to write to the Pro- 
voſt, by refuſing the uſe of chairs when aſked, and by the ignomi- 
nious way and manner of carrying them, in broad day-light; 
through the ſtreets, from the houſe of Mr Wightman to the guard, 
one or other of them, without hats, wigs, or ſhoes: and do find the 
whole other pannels nor guilty.” 

The counſel tor Miln moved to be heard on the import of this ver-- 
ddt; and the counſel for the private complainer agreeing thereto, 
W the court delayed adviſing the verdict till the 22d; 
= Counſel were heard accordingly ; and the court, Jan. 22. 1759,. 
8 © in reſpe&t of the ſaid verdict, aſſoilzie the ſaid Alexander Miln 
W pannel ſapliciter, and diſmiſs him from the bar.” 


Act. Hew Dalrymple, Lockhart, Ro. Dundas, Adv, et 411. For the Provoſt; 
Garden ;, for. the ſoldiers, Burnet, | 


There is no minute of debate or pleading in the record; which is 
loinewhat ſurpriſing, as the court has often ordered minutes, and 
even informations, upon queſtions leſs important and leſs doubtful. 
than this, There ſeems, with ſubmiſſion, to be reaſon for thinking, 
that ſome puniſhment ſhould have been inflicted on Miln, in co: ſe- 
quence of the verdict againſt him; the rather, that it is admitted in 


the 
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che information for him, that there was no diſturbance in My 
Wightman's houſe when he entered it, but all quiet: ſo that it;; 
evident, Mr Wightman, and his company, were expoſed to the mul. 
titude, and impriſoned, not to quell a ſubſiſting diſturbance, bu 
becauſe two drunk gentlemen had ſtruck at the town-guard, fx 
which the apparent impropriety of the entry, and their drunken. 
neſs, was no bad excuſe. It is aſked, What could the ſoldiers 4 
when attacked? The anſwer is obvious. Eight armed ſoldiers had 
ſuch a ſuperiority over three gentlemen, that they might have done 
what they pleaſed. In fact they did do fo. What they ought u 
have done was, to have diſregarded the impotent attack of the drunk 
gentlemen, and gone about their bufineſs. Beſides, what apology 
can be made for refuſing to allow Mr Wightman to write to the 
Provoſt ? what for refuſing chairs, and hauling them, in the 
condition they were in, along the ſtreet ? The jury juſtly hel 
both to be criminal: and it will be obſerved, the firſt is in & 
fe admitted to be ſo, even in the piovs information for the Pro 


voſt, 


N. B. There is a deal of altercation in the papers about : 
precognition taken by the magiſtrates relative to this affair; but 
the court took no notice of it, and it was not material to the 
cauſe, —In the information for the Provoſt, it is averred, that the 
Lord Advocate declared, he had given his concourſe in this caſe dc. 
ficially, and appeared for the proſecutor as a private counſel. Tix 
fame information likewiſe takes notice, that tho' the counſel for tix 
proſecutor had, at the hearing, repreſented the Provolt's ſervant as 
favourite maid; yet, in the paper for him, all infinuations on thit 
topic had been dropped; and with reaſon, ſhe being in reality an ol 
WOMAN. 
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No 71. | | | | March 3. 1761. 
His MAI EST 's ApVYOOGAT E, 


ene 


JANET HEATLY. ä 1 


Child- Murder. 


HE was indiQted on the act 1690; and it was particularly char- 
ged, That ſhe had been delivered on the 7th January of a living 
child, come to the full time, which ſhe had bereaved of life, by an 
immediate act of violence, or chrowing it it into a ſtank or ditch, full 
of water, where it periſhed. 
he court aſſigned the priſoner counſel, found the libel relevant, 
atid allowed her to prove, &c. 
It appeared from the depoſitions, and her own declaration, That 
ſoon after her delivery, ſhe confeſſed to ſome old women, ſhe 
had born a child, and thrown it into a neighbouring ditch ; but de- 
meil ſhe had done it any violence: That theſe women found it there 
with one of its arms raifed a little above the water; but that they 
obſerved no marks of violence upon it, ſaving ſome blood about its 
mouth, and upon the ſtone on which it was lying. No PayAician or 
ſurgeon was called to inſpect the body. 
She failed in an attempt to prove, that ſhe had revealed ker being 
with child during her pregnancy; ſo that ſhe was clearly within the 9 
ſtatute: and the Advocate, in charging the jury, laid great ſtreſs on 4 
| 


hat 


the circumſtance of the child's arm being above the water, as afford- 
old 


W ingevidence, that it had been once alive, and put to death by vio- 
lence. | 

It was argued for the priſoner, That it had always been reckoned 
hard, to convict one in her unfortunate ſituation, merely upon the 
ſtatutory preſumption ; and for many years, a proof of actual vio- 
| D d e lence 
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lence had been required *: That there was no proof of violence; in 
this caſe, but direct evidence to the contrary by the depoſitions 
the women, who all agreed, that they perceived no marks of it 
upon the body: and as to the circumſtances of the blood and 
the arm, theſe might be accounted for in many different ways con- 
ſiſtently with her innocence: That if men of {kill had been called ta 
inſpect the body, as they ſhould have been, they could have determi. 
ned, with abſolute certainty, whether or not the child had ever been 
alive, by putting its lungs into a veſſel full of water: if it had never 
breathed, the hangs would have ſunk to the bottom ; if it ever had, 
they would have ſwam on the ſurface T. As this had not been 
done, and all thoſe who did ſee the body concurred in depoſing there 
were no marks of violence upon it, the jury onght to-acquit her. 

The jury, however, found her guilty ; upon which ſhe was ad- 
judged to be hanged; and was executed accordingly. She all along 
denied ſhe had done any violence to the child; ua erred | it was 
{till-born. 


AR. Advoc. et alli, Alt. Maclaurin, et alii; 


In the information for Troublecock, [No 35. ] it is ſaid of this act, © That 
te jt is a hardy and dangerous law, upon which, it is generally believed, more inno- 
ec cent perſons have died. than ever did upon any ſtatute.” There is, however, a ſla- 
tute to the ſame purpoſe both in France and in England; and in 1678, Fountainhall 
wiſhed for-ſuch an one in this country. 


+ The experiment above mentioned had not hitherto been attended to; but after- 
wards, in the inſtructions to the ſheriffs, they were ordered to cauſe perſons of foil 
make it whenever ſuch a caſe occurred. 
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Arement after the jury has been fwworn, and charged with the priſoner, 
" annuls the fabſeqitent proctuurt and verdict. — Proper method in ſuch 
"caſe is to di Nba be 725, and fry the "os. pou of new. 
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A the circuit - court held at Perth! in May 176 3, this woman was 


brought to trial, at the inſtance of his Majeſty's Advocate, for 


an attempt to poiſon, Margaret Ronald, her ſiſter, by mixing with 
= food verdigreaſe, or ſome other poiſonous drug, which threw 
her, into violent vomitings; but of which, by the uſe of medicine, 
ſhe recovered on the ſame day on which ſhe was taken ill, 


The advocate-depute, though he contended, that even an attempt 


to poiſon is a capital crime; yet, on account of ſome favourable 
circumſtances, he was pleaſed to reſtrict the libel to an arbitrary pu- 
niſhment. 

The priſoner pleaded, Not quiley; ; ys 3 © herſelf upon her coun- 
try. A jury was ſworn and ſet; and the witneſſes were examined in 
their preſence. | OT RE ONE 

After the evidence was concluded, while the advecate-depute was 
addreſſing the jury upon the import of it, David Melvill, one of the 
jurymen, was ſuddenly ſeized with a violent convulſion, which reti- 
dered him for ſome time quite ſenſeleſs; and though he was imme- 
diately blooded, and every thing done for his recovery, it was to no 
purpoſe, and it became neceſſary that he {ſhould be carried out of 
court. The judges, after waiting a conſiderable time, and taking 
the report of the ſurgeon who attended him, were ſatisfied there was 
no hopes of his recovering ſo much as to be able that day to perform 
the remaining part of his duty; the court therefore adjourned till 
D d 2 next 
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next day at nine o'clock, Before they did fo, they aſked the priſon- 
er, whether ſhe would conſent to it? which ſhe declined. 

Mr Melvill having recovered, and the whole jury returned into 
court next day, as directed by the interlocutor, the: advocate · deput: 
moved, That the trial ſhould be proceeded in: to which the coun; 
tor the priſoner objected, That the trial could not be proceeded j in, 
becauſe the jury had yeſterday been diſmiſſed without being inclo. 
ied; and the adjourning after the proof was finiſhed, and the al 
lowing, the jury to feparate before incloſing, was contrary to. lay, 
referring to the ſtatute 91. parl. 11. James VL in ſupport of the ob- 
jection. And although he did not ſuppoſe, or believe, that any un- 
due influence had been uſed with the jury to the prejudice of the 
priſoner, which was the 1 intended to be guarded againſt by the 
ſtatute; yet as, by the jury's being diſmiſſed, there was an oppor. 
tunity and poſſibility of ſuch undue inflaence-being uſed with then, 
the caſe fell within the ſtatute; and the accident which had happen- 
ed was ſufficient for operating an acquittal to the priſoner; 

It was anſwered, on the part of his Majeſty's. Advocate, That as 
the diſmiſſing the jury was owing to an unforeſeen accident, which 
could not be prevented, the cafe did not fall within the ſtatute; 
more eſpecially, as the jury had not t been incloſed before they were 
diſmiſſed. 

The court ordered the trial to proceed, reſerving the: conſideration 
of the objection till the verdict be returned. 

The jury, all in one voice, found the pannel guilty, art and part, 
of the attempt to poiſon Margaret Ronald her ſiſter. 

Upon this the counſel for the priſoner repeated the objection for- 
merly ſtated, and inſiſted, That no judgement could be pronounced 
on the verdict. The judges, after hearing counſel, pronounced an 
interlocutor, by which they ſuperſeded adviſing the verdict till Mon- 
day, the 27th June next, in the new ſeſſion-houſe at Edinburgh; 
and remitted the conſideration of the verdict, with the objection for 
the priſoner, to the high court of juſticiary, to meet at Edinburgh 
the ſaid day and place; and granted warrant for tranſporting the 
priſoner to the tolbooth of Edinburgh, | 

The 
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The court of juſticiary aſſigned the priſoner counſel; and tlie 


point was argued by them and the crown-lawyers at great length. 
After the hearing the court ordered informations. | 


That for the crown argued as follows. 
he priſoner's eſcaping from the patibanns the offence merits, 


of which ſhe has been found guilty by the verdict of her country, is 


of little conſequence to the public; but it is of the utmoſt conſe- 
quence to take care, that through her acquittal the law may not be 

wounded, and a precedent eſtabhſhed; which hereafter, in caſes ſi- 
milar, may be founded upon to fereen from puniſhment perſons 
guilty of the moſt atrocious eres. Intereft er ne matcficia ma- 
neant impumta. 

On the other hand, it is alſo of great importance, as was argued 
for the prifoner, that in theſe days of liberty and juſtice, no prece- 
dent ſhould be ſettled, which, in after ages, and more corrupt times, 
may be made uſe of for fupporting arbitrary meaſures in our judges, 
and depriving perſons accuſed of crimes of any part of that fair and 
impartial trial they now enjoy in this fupreme court, and all other 
our courts of criminal jurifdiction. 

Anciently a ſcandalous practice prevailed, of proſecutors and their 
adherents laying before the jury, after incloſed, evidence which had 


not been addueed in the courſe of the trial; and of ſoliciting, and e- 


ven of menacing, the jury to bring in a faclite verdict. 

To prevent ſo corrupt and wicked a practice, which is ſcarcely cre- 
dible, if we had not authority from the legiſlature for believing it, 
two ſtatutes (Ja. VI. parl. 11. c. 90. 91.) were made. By the firſt it 
was enacted, That, in all time coming, the haill accuſation, rea- 
ſoning, writs, witneſſes, and other probation, and inſtruction 
" whatſomever of the crimes, ſhall be alledged, reaſoned, and de- 


* duced, to the aſſize, in preſence of the 2 accuſed, in face of 
* judgement, and nae other ways.“ 


By the ſecond it is enacted, . That if any of the ae have a- 
ny Oy” wherein they would be. reſolv ed, 9 8 are to propoſe 
| * the 
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the ſame, in the preſence of the parties, before the judges, and 
before their going out of judgement.“ Then directions is given 
for incloſing the jury immediately after the chuſing of their chance. 
lor; and that no perſon ſhall be ſuffered to be preſent with them, or 
to go in to them, neither clerks or others, under pretence of giving 
further information, or any other colour or occaſion whatſoever ; and 
chat they be not allowed to come out of the houſe in which they are 
incloſed for any cauſe whatſoever, or to delay the giving of their ſen. 
tence till another time: gut that they be incloſed, as ſaid is, un- 
© to the time they be fully agreed, and return their anſwer be the 
„ mouth of the ſaid chancellor to the judge.” Then follows that 
part of the ſtatute upon which the counſel for the priſoner have 
founded their ple: That gif ony of the ſaid accuſers, informers 
* of his Hienes Advocate, or other perſons. whatſomever, pretend 
4% in onyways, in time coming, to inform, ſollicite, reaſon, diſpute, 
ſpeak, or repair, to the {aid aſſize, after their removing furth of 
judgement, and inclofing of them, in manner above written, or 
e otherways tranſgreſs ony point of this preſent act; in that caſe 
„the party accuſed ſall be halden and pronounced clean and inno- 
cent of the crimes and treaſons then laid to his charge. And this 
preſent act ſhall be ane ſufficient warrand to all aſſiſſors in crimi- 
nal cauſes hereafter, to pronounce the party accuſed clean and in- 
* nocent, in caſe ony of the premiſles beis contraveened.“ | 
When this ſtatute is tranſgreſſed, the jury are authoriſed, on tha 
account, to bring in their verdict for the pannel. And it is not to 
be doubted but that the jury who tried the prifoner, would have 
done ſo, if they had underſtood the ſtatute to have been counteracted 
from their being adjourned on account of the accident that occurred; 
becauſe this objection was made by the priſoner, and they were ful- 
ily appriſed by her counſel of the nature of the ſtatute, and their 
powers ariſing therefrom, previous to the returning of their verdict, 
At the ſame time it 1s not intended to be maintained, That be- 
cauſe the jury returned their verdict, finding the priſoner guilty, 
which is a virtual declaration of their underſtanding the ſtatute not 
| to 
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to have been tranſgreſſed, that therefore your Lordſhips are barred 
from taking cogniſance of this matter. His Majeſty's Advocate does 
admit, that where evidence is brought, or Where it does appear up- 
on the fact, as admitted, that the ſtatute has. been broke through 
or counteracted in any inſtance, it-is-lawful and competent for your 
Lordſhips to give relief, although the jury has returned the verdict 
againſt the pannel; to conſtruct the law otherwife, would be laying 
x foundation for rendering ineſſectual the ſalutary regulations intro- 
duced by the ſtatute. 

The plea of the priſoner, as nl upon che ſtatute, reſolves in- 
to this, That as, by the adjourning of the trial, and diſmiſſing of 
the jury, an opportunity was given of informing, ſoliciting, ſpeak- 
ing, and uſing influence with them, of every kind; ſo every thing 
is to be preſumed favourable for a pannel: and therefore the pri- 
ſoner's caſe falls within the ſtatute; as it is not neceſlary that ſhe 
ſhould prove ſolicitation, or other undue influence, being uſed with 
the jury, it being ſufficient that there was an opportunity, and poſ- 
6bility of ſuch undue influence being uſed, which is all that is re- 
quired by the ſtatute for procuring an acquittal to the pannel. 

Both ſtatutes were calculated for wiſe and good purpoſes but, 
like to all other ſtatutes, they have not received, and ought not to 
receive, a judaical interpretation in things where an infringement 
of them cannot poſſibly be meant or intended. 

Thus Sir. George Mackenzie, in his title upon A/izes, F 10. when 
diſcourſing upon the aforeſaid ſtatute, ſays, That the practice al- 
los aſſizers ſome time to ſend out ſome of their number to the 
: en to receive informations in matters of fact; and finds, that 

in ſo doing they tranſgreſs not this act; as in Kennedy's caſe, Au- 

* guſt 1662,” | 

The reaſon of the practice and judgement referred to is obvious: 
That the jury's deſiring and receiving information from tlie court, 
could not be attended with any of the bad conſequences intended to 


be prevented by the ſtatute. 


Again, Sir George Mackenzie, in the next paragraph, informs us, 
that, 
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that, after a full debate, it was found by this court, upon the 2 ath 
December 1672, That aſſizers diſmiſſing after having voted, was Not 
ſufficient to annul the verdict, although it was not ſubſcribed by the 
chancellor when they diſmiſſed, notwithſtanding of its being argued, 
That there might be great debate upon the wording of the verdig; 
and therefore that the aſſize ſhould not have diſcloſed until the yer. 
dict was ſubſcribed. 

Further, the ſtatute 1691 directs, That the chancellor ſhould be 
choſen before the jury are incloſed ; and that no perſon, not even the 
clerk, ſhould be preſent with them, or go in to them. But in prac. 
rice it is eſtabliſhed, that the chancellor is always choſen after the 
jury. are incloſed; ; and the clerk was in uſe of continuing with the 
jury, to aſſiſt them in drawing up their verdict, until it was diſchar- 
ged by the regulations 1672. 

In theſe inſtances, has the seen! of che ſtatutes been broke 
through, where there was no hazard of the evils taking place which 
was intended to be corrected by the ſtatutes. And many caſes might 
be figured, where, for the ſame reaſon, an intercourſe or communi- 
cation between a jury, after iĩneloſing, with the reſt of the people, 
would not be ſufficient to operate an -acquittab to a pannel. If, af- 
ter incloſing, a juryman ſhould be taken ſo ill, as to render it neceſ- 
ſary to have affiſtance from without to fave his life, or if the houſe 
or room wherein the jury were incloſed, {hould take fire, ſo as to ob- 
lige them to leave the houſe, or to uſe aſſiſtance in making their e. 
ſcape; and in all other caſes of the fame kind, it could not, in jw 
ſtice, be maintained, that an intercourſe of that ſort between tht 
jurymen and the people would be ſufficient for operating an acquittal 
to the pannel, although, from fuch accidents, . a poſſibility wi 
created of ſoliciting or uſing undue influence with the jury. The 
ſtatute guards againſt wwilful tranſgreſſions; but that, nor no other 
ſtature, ever enacted againſt acts of neceſſity. It is a common and jul 
ſaying, That neceſſity has no law; and from it it may be juſtly in- 
ferred, that although it 1s anlawfol to permit any perſon to go in to 
a » Jury after incloſed, or for the jurymen to hold intercourſe with * 
people 
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people without; yet, if ſuch things do ariſe from unforeſeen and in- 
ſuperable accidents, they cannot be conſtructed unlawful. 

For theſe reaſons, it might with juſtice be maintained, that al- 
though the accident which gives riſe to the preſent queſtion had oc- 
curred ſubſequent to the incloſing of the jury, yet it would not have 
been ſufficient for operating an ęſoinzie to the priſoner, becauſe it a- 
roſe from neceſſity, founded upon an act of God, which no perſon 
could foreſee or prevent. 

But what at once puts an end to the priſoner's plea, ſo far as 
founded upon the ſtatute, 1s, that her caſe does not at all fall within 
the ſtatute; becauſe the diſmiſſing of the jury, and the intercourſ: 
between them and the people in conſequence thereof, happened prior 
to their being incloſed ; whereas the ſtatute only prohibits all inter- 
courſe after the jury is incloſed. is; 

Agreeable to this, we have two judgements in the books of Ad- 
journal, in caſes pretty ſimilar to the preſent, and wherein a diſtinc- 
E tion between an intercourſe with a jury before and after incloſing 
vas made and eſtabliſhed. The firſt occurred in a criminal proſecu- 
EW ton at the inſtance of Barns contra Barra, in January 17e4, where, 
after the verdict had been returned againſt the pannel, the followin & 
objections were offered in arreſt of judgement. 
ino, That after the houſe was huſhed, and their Lordſhips had 
$ gone out of court, ordering the aſſize to incloſe; yet, for the ſpace 
4 of two hours thereafter, they did not incloſe, but continued diſcour- 
E ſing with Barra and his friends, who no doubt were ſoliciting them 
3 | all the time, and did take their ſupper in the ſame room where they 
W were incloſed, ſome of Barra's friends having ſupped with them ; 
Y and this can be proven by the macers of court, and ſeveral others, 
= 24, After the aſſizers were ordained to incloſe, they diſſipate, and 
two of the aſſizers, viz. William Seton and Walter Wyhe, went not 
only out of the room where they were to have incloſed, but went 
3 home to their own houſes, and other places in the town, and ſtaid 
W more than two hours, and did not return till after the aſſize was in- 
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cloſed and ſet, and ſent the macers for them, This can be propen 
by the macers and aſſizers themſelves. 

ztio, After the aſſizers were incloſed, Barra elder and younger 
with Mr Boyes their agent, and Alexander Barns's nephew, endes, 
'voured by all-means to have.acceſs and opportunity to ſpeak with the 
aſſizers; and for that end went round the houſe, when the macer 
refuſed them entry at the door, that they might ſpeak. with the ag. 
zers at the windows; and at length the matter was ſo ordered, thut 
Sir Alexander Brand, one of the aſſizers, came out of the room 
where they were incloſed, to the next room, and ſpoke to Barra elder 
and younger, or thoſe that were with them, out at the widows that 
looks to the tolbooth, and deſired them to go and get the ſheriff of 
-Aberdeen's decreet againſt. Barns from Mr Leſlie, Barra's advocate 
for proving that the matter was res judicata, and that the aſſize coull 
not proceed any further until that decreet was brought to them; nd 

told them what points the aſſize had found proven, and what not. 
And this can be proven by James Guthrie macer, and his ſervam 
James Mercer, and Mr Boyes, and Mr Alexander.. 

The interlocutor of the court pronounced upon theſe articles wa, 
Finding the third article of the ſaid. complaint, as it is libelled, 
<« relevant to annul the verdict, in the terms of the act of parlix 
ment; reſerving to the Lords to conſider how far the aſſizers, or 
„any others contraveners, ſhall be liable to an arbitrary puniſh ' 
„ ment; and admits the ſame to probation,” 

It is indeed-true, that by the above judgement of the court, the 
two firſt articles, which happened prior to the incloſing, are na 
found irrelevant; but then it is clear, that if they had been rele- 
vant in the opinion of the court, the judges would have found then 
ſo; or otherwiſe they would have been doing injuſtice to the panne; 
for he might have been able to prove one or both of the two firſt ar 
ticles, without being able to bring evidence of this laſt ; and there 
fore no reaſon could poſſibly ſubſiſt, for there being no notice taken 
of the two firſt in the judgement, but that they were underſtood by 


the court to be totally irrelevant; which makes the caſe a precedent 
| i 
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in point, as the two firſt articles averred on the part of Barra, were 
infinitely more within the intendment of the ſtatute, than the fact 
which occurred in the priſoner's trial at Perth. 

The other caſe propoſed to be mentioned, was a ſuſpenſion offered 
to this court in the 1754, againſt a ſentence of the ſheriff-depute of 
$ Renfrew, condemning one Robert Lyell to be hanged, who had been 
indicted for repeated thefts, and found guilty by a jury. 
| The ſuſpenſion was founded upon the ſtatutes, and the ſame plea 
maintained as in the preſent caſe. And a proof being allowed, it 
was proved, That James Maxwell, a juryman, went down ſtairs at | 
ten o'clock at night, during the courſe of the probation, to get a 
refreſhment, being faintiſh ; and that he, and John Marſhall, another 
juryman, went to a grocery-{hop, at the diſtance of forty yards, and 
called for ſome white-wine and biſcuit; and that after drinking two 
glaſſes of wine, they returned to the court : That John Ker, a jury- 
man, went out, and ran up to his own houſe, which is neareſt to 
the court-houſe, and, without fitting down, brought away with 
him a bottle with ſome ſpirits, and immediately returned to court: 
That John Davidſon and John Hart, jurymen, went out about nine 
o'clock at night for ſome refreſhment, being faintiſh ; and for that 
purpoſe went to the poſt- office, about forty or fifty yards diſtance, 
and there drank ſome wine, and eat ſome bread; and that John Da- 
Vvidſon was abſent about ten or fifteen minutes: That in returning 
WB to the court, the ſaid John Hart met one John Fulton, with whom 
be returned again to the poſt-office, and talked to him about letting 
him a farm : That he ſtaid with the ſaid John Fulton about ten mi- 
nutes, and then-returned to the court: That while he was with John 
Fulton in the poſt-office, he joined a company which were drinking 
in the room, and took part of their liquor; and that while he was 
abſent, a witneſs was examined upon a fact, which the jury did not 
find proven; but that he heard the depoſition of that witneſs read 
over after he returned to the court: That William Jackſon, a jury- 
man, ran down ſtairs to the houſe of James Millar, and drank a ſingle 
| EC bottle 
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bottle of ale dy himſelf, uw. ay tg 1 5 as faſt a; 
he could. 

Your Lordſhips, upon adviſing the proof, which had been print- 
ed, and given in to eourt,” refuſed the bill of ſuſpenſion ; but con. 
* tinued. the former ſiſt of the execution of the ſentence of death pro- 
** nounced againſt the ſaid Robert Lyell till Thurſday the 31ſt of la- 
* nuary inſtant; and un that day they ordained the ſaid ſentence 

to be put in execution.” 

If thoſe facts, in the caſe of Lyell, had "WER proved to have hap- 
pened after the ineloſing of the jury, it would have brought the caſe 
directly within the ſtatute; and your Lordſhips muſt have ſuſpend- 
ed the theriff's ſentence, and malt have acquitted Lyell : but as they 
happened prior to the incloſing, and did not fall within the reaſon 
of the law, as no bad intention was. proved, the court paid no re- 
gard to them: and much leſs can any regard be paid to the priſoa- 
er's plea, ſo far as founded upon the ſtatute; as the fact which ſhe 
endeavours to take advantage of, not only occurred prior to the in- 
cloſing the j Jury, but araſt from neceſſity, which no human prudence 
could prevent. | 

Another plea was ſet up for the Wilder importing, in ſubſtance, 
That, by the conſtitution and uſage of this court, no adjournment 
could be made after the proof is begun, until the jury is incloſed; 
and their verdict prepared, without the expreſs conſent of the proſe- 
cutor and pannel; and therefore, that, as in this caſe, an adjourn- 

ment had been made between the taking of the proof and the inclo- 
ſing of the jury, without ſuch conſent, it muſt prove fatal to the 
trial, and operate an acquittal to-the priſoner. And for evidence of 
the practice of the court, the whole books of Adjournal were appeal 
ed to, where no inſtance is-to be found of any. adjournment after the 
proof was begun, and. the incloſing the jury, excepting; in the caſe 
of Provoſt Stewart, which was done by expreſs conſent; and other 
two caſes taken notice of by Sir George Mackenzie in the title of 
Aſſizes, F 11. mentioned to have happened in the 1665 and tha but 


which, he ſays, were thought mali exempli. 
It 
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it is believed, there, is nothing to be found in our law-books, or 


85 records of this court, which determines the conſtitution, of 3 it to 
pe ſuch as is maintained on behalf of the priſoner. It is indeed true, 
that, extepting in che caſes above mentioned, the uniform practice 
of the court has been, ſo far as is known to the proſecutor, to in- 
cloſe the jury immediately after the proof Was concluded, and coun- 
ſel heard upon it; and it is certainly the regular and proper manner 
of proceeding, as thereby jurymen are prevented from receiving un- 
| due impreſſions, Or being influenced m thing elſe, than the e- 
vidence adduced before them. 90 | | 
But, as has already been obſerved, very. ona] 2 of this kind 

however ſalutary and expedient, and however well eſtabliſhed, either 
by law or inveterate uſage, muſt yield to neceſſity. It might be of 
dangerous conſequence, and highly inexpedient, to veſt judges. with 
an arbitrary power of adjourning criminal trials, when and how: 


3 _ often they ſhould think proper; but it would be equally inexpedient, 


and of dangerous conſequence to public. juſtice, to have it eſtabliſh-- 
ed as law, That judges could not adjourn a trial, when the proceed- 
ing in it became impoſſible by the act of God, or any other inſupe- 
rable cauſe.. 

The caſes mentioned by Sir George Mackenzie were voluntary ad- 
journments, without any ſort of neceſſity ; which his. Majeſty's Ad- 
vocate does not with to ſee- drawn into example, nor has he any de- 
fire to exerce the power that was aſſumed by his predeceſſors in thoſe 
caſes: but what he maintains is, That as the ſudden illneſs of one 
of the jurymen at Perth, rendered it impoſſible at that time for the 
jury to be incloſed, it was in the power of the judges, for a time, to 
adjourn the trial, until itſhould be known whether the juryman re- 
covered, and could return into court. And in this, he apprehends, 
he is well founded in reaſon and in juſtice. 

If the jury had, of their own motive, qiſmiſſed and gone home, 
and had next day returned and ineloſed, there would have been juſt 
reaſon for declaring their verdict void; becauſe every thing was to be 
preſumed againſt ſuch a jury: but where their diſiniſſion or adjourn- 
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ment aroſe from the act of the court, founded upon neceſſity, there 
is no cauſe for preſuming any thing againſt the jury. And it ſeems 
to be contrary to law and ſound reaſon, to maintain, that the court, 
in ſuch a caſe, had no power to diſmiſs or adjourn them. 

The caſe of Provoſt Stewart does not at all impugn what is here 
contended for; on the contrary, it confirms the juſtice of it, In 
that caſe, the motion for a continuance, or adjournment of the trial 
for a further time, proceeded from the jury ; ſome of whom were 
unable to hold it out longer, without reſt and relief, they having 
been in court upwards of forty hours; and every perſon concerned 
in the trial were much in the ſame ſituation. In ſuch a caſe, an ad- 
journment or delay became matter of neceſſity. And although the 
proſecutor and pannel readily agreed to give their conſent to the de- 
lay, yet the judgement of the court was not founded upon the con- 
ſent alone; but the diet was continued, in reſpect of the conſent, 
and of the neceſſity of the caſe. Theſe are the words of the interlocu- 
won. 

If the adjournment, or continuance of the diet of the court, after 
the commencement of the proof, and before the incloſing of the ju- 
ry, is contrary to any conſtitutional rule of the court, eſtabliſhed ei- 
ther by law or uſage, it will occur to your Lordſhips, that the con- 
ſent of parties was not ſufficient to diſpenſe with that rule. Conſent 
may cure an informality in procedure, but cannot authoriſe or juſti- 

fy the breaking through any conſtitutional rule of court, or funda- 
mental principle of law ; and therefore it is pretty evident, that the 
judgement of the court, in the caſe of Provoſt Stewart, could not 
have been founded upon the conſent of parties, but upon the nece/jty 
of the caſe, which 1s an exception to every rule. 

The counſel for the pannel, unable to maintain her plea upon the 
authority of any of the law-books of Scotland, had recourſe to the 
law-books of England ; and from them endeavoured to prove, that 
where, in capital caſes, a jury was charged with a priſoner, they 
could not be diſcharged before their verdict was ready. 


The 


july 1763. The KING againſt Rox AL Bo. 223 


The lawyers of England have wrote with much learning and great 
accuracy upon their criminal law; and as to the nature of crimes 
and puniſhments, they may, in many caſes, with juſtice, be recur- 
red to. But in queſtions of this kind, reſpecting the form and man- 
ner of judicial proceedings, their law- books can be of little authority 
with us; as the forms and practices of judicial proceedings, in the 
two countries, differ widely from each other. 

But, upon looking into the law-books of England, it is appre- 
hended, that the priſoner cannot draw even any aid from them in 
ſupport of her plea, 

The method of putting off or delaying trials in England, ſeems 
to be, by withdrawing a juror, or diſcharging the jury. The firſt 
is generally followed in civil caſes, the latter in criminal, | 

It appears to be unſettled, and a matter much diſputed, Whether, 

in capital caſes, a jury charged with a priſoner can be diſcharged 
ee returning their verdict? Lord Coke has given his opinion, 
That the jury cannot be diſcharged. There are precedents on both 
ſides; and Lord Chief Juſtice Hales, in his Pleas of the Crown, vol. 2. 
p. 204. which is a book of the greateſt authority in the law of Eng- 
land, has given his opinion that the jury may be diſcharged, His 
words are, By the ancient law, if the jury ſworn had been once 
particularly charged with a prifoner, as before is ſhewed, it was 
commonly held they mult give up their verdict; and they could 
not be diſcharged before their verdict given up. And 10 is my 
Lord Coke, P. C. cap. 47. p. 110. And this is the reaſon given 
22. E. 3. Coron. 449. why, after the plea of, Not guilty, and the 
inqueſt charged, the priſoner cannot become an approver, becane 
the inqueſt ſhall not be diſcharged, Put the book at large, viz. 
21. E. 3. 18. A. mentions, not the charging of the inqueſt, but 
the plea of Not guilty, and the jury at the bar; Co. Lit. 2 b. 
But yet the contrary courſe hath for a long time obtained at New- 
gate; and nothing is more ordinary, than after the jury ſworn, 
and charged with a priſoner, and evidence given; yet if it appear 
* tothe court, that {ome of the evidence is kept back, or taken off 


40 
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or that there may be a fullendtſcovcrypand the office notorious 
as murden or burglary, and chat khe etidence though not caſh. 
_ -Mentath conviettheiprifonan, xet iz vas che court algreat and {trons 
* ſuſpicion f his guilty che euατανννyͤ diſeburge he jury of the pri- 
** ſoner; and: remit him to the gaok for: further evidence: And. ac 
** cordingly:it hath been practiſed in moſt circuits in- England; for 
** otherwiſe, many notorious murders andi burglaties may paſs un- 
A puniſhed by dhe geqnittal Sarger on h guilty; where the 
dull evidence is not ſearched. out given ad 1 
Mr Emlyn, in his notes upon that paragraph, takes the oppoſte 
fide, and quotes ,many authorities in ſupport. of his Opinion; almot 
all that were mentioned by the counſel. for LT e in this 
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Hut to him, and his, authorities, and all that y — mentioned by 
the counſel for the priſoner, this general and ſatisfying anſwer docz 
occur, ſo far as reſpects. this caſe; That they only regard the volup- 
tary diſcharging of a jury, upon the motion of the court, or of ay 
of the parties, without there being any neceſſity therefor. This ob- 
ſervation, it is imagined, will be found to apply, and to afford a ſuf- 
ficient, anſwer to all authorities that the counſel for the priſoner will 
be able to bring from the law-books of England. 

As to the diſcharging of juries, in the caſes of neceſſity, there 
ſeems to be no doubt of it in the law of England. Lord Chief Ju- 
ſtice Hales, i in the paragraph immediately following that above reci- 
ted, ſays, If, after the jury fworn, and departed from the bar, 
one of them, viz. A, wilfully goes out of town, whereby only e- 
even remain, , theſe eleven cannot give any verdict without the 
« twelfth; but the twelfth fhall be fined for his conterapt ; and that 

jury may be diſcharged, and a new jury ſworn, and new evidence 
given, and the verdict taken of the new jury. And thus it was 
done by good advice, at the gaol- delivery at Hartford, Auguſt 15, 
Car. I. in the caſe of Hanſcom, the departing j ) "Ay 

In another place, (vol. 1. p. 35.), when treating of che effects of 


A and lunacy in crimes and trials, he ſays, * & But in caſe a 
| SET man 


: 
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« man in a phrenzy, happen, by ſome overſight, or by means of 


«the gaoler, to plead to his indictment, and is upon his trial, and 
« jt appears to the court, upon his trial, that he is mad; the judge, 
« in diſcretion, may diſcharge the jury of him, and remit him to 
« gaol, to be tried after the recovery of his underſtanding, eſpecial- 
ly in caſe any doubt appears upon the evidence, touching the guilt 
« of the fact; and this in favorem wite.” 

The neceſſity in thoſe caſes is apparent. In the one cale, the ju- 

could not be incloſed, becauſe there was no complete jury to in- 
cloſe; which therefore, agreeable to the form of judicial proceedings 
in England, made it neceſſary to diſcharge that jury, and to impan- 
nel another, that juſtice might be done. In the other caſe, the mad- 
neſs or phrenzy of the priſoner created a legal neceſſity for putting 
off the trial, by diſcharging the jury, becauſe of his inability to con- 
duct his defence. 

Duncomb, in his treatiſe upon Juries, who concurs in opinion 
with Lord Coke, as to the impropriety of diſcharging juries in capi- 


; tal caſes, yet has the following paragraph, c. 12. p. 200. as to matters 
of neceſſity : © And if the caſe fo happen, that the jury can in no 


* wiſe agree in their verdict, as if one of the jurors knoweth in his 
* own conſcience the thing to be falſe, which the other jurors affirm 


W © tbe true, and ſo he will not agree with them in giving a falſe 


verdict, and this appeareth to the juſtices by examination; the ju- 


| : * ſtices may, in ſuch caſe, ſuffer the jury to have both meat and 
W © drink for a time, to ſee whether they will agree. And if they will 


in no wiſe agree, the juſtices may take ſuch order in the matter as 


hall ſeem to them, by their diſcretion, to ſtand with reaſon and 


* conſcience, by awarding of a new inqueſt, and by ſetting fine 
upon them, that they ſhall find in default, or otherwiſe, as they 


| 5 * thall think beſt by their diſcretion.” Likeas they may do, if one 
$ of the jury die before the verdict. 


In the Reports of Judge Foſter, lately publiſhed, the following caſe, 


| 1 p. 76. is reported: © Ar Newgate ſeſſions, in January 1750, preſent 
Lord Chief Baron Parker, Mr Juſtice Foſter, and Mr Juſtice Birch, 


Ff *© Elifabeth 
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Eliſabeth Meadow was brought upon her trial for ſtealing out of , 
** dwell:ng-houſe to the value of 40s. or upwards. 

+ While the proſeeutor was giving his evidence, it was obſerved, 
that the prifoner' was extremely drfeornpoſed, frequently fainting, 

and ſereaming but as in great pain and ſome of the jury doubting 

„ whether ſhe had not che pains of labour on her, the court defired 
_ © two matron-like women to go to the bar to her; and they deſiring 
< ſhe might be removed Tatb a private room, it was immediately or. 
gered, and the Women went With Her. One of them foon afterwards 

© Rerurnedy and being {wort,' declared, That, according to the belt 

© of her judgement,” and ſhe had born twelve children herſelf. the 

* priſoner had the pains of labour upon her, though much before 
her time. The court thereupon ordered her back to Newpate, and 
that proper care ſhould be taken of her there; and diſcharged the 
ow jury of her.” nk: 

From theſe authorities, it is evident, that by the law and practice 
4 the courts in England, a jury charged with a priſoner, even in a 
capital caſe, may be diſcharged,” if the trial from neceſſity cannot be 
proceeded in. And much more muſt that hold in caſes like to the 
preſent, which are not capital. | 

If the counſel for the priſoner will then inſiſt, That the maxim 
and rules of the law of England ſhould be adopted in this caſe, they 
will be compelled to agree, if the law of England ſtands as the above 
authority ſeems clearly to point out, that your Lordſhips muſt be at 
liberty to do what would have been done in England, if this caſe 
had occurred there, or to do ſomething equivalent for the ſecurity of 
public juſtice ; for it ſeems clear, that ſuch an accident as occurred 
at Perth, would. not in En gland u N an n, to the 10 
Wes. 10 180-2! 

Whether, in ſuch dds juſtice is to be done by diſcharging of the 
jury, or by continuing tlie diet by adjournment! is immaterial t. 
che public. Your Lordſhiips are veſted with full powers, and ui 
confider wliat is molt fit to be done, as well for the protection of the 
innocent, as the puniſhment of mo guilty; which coincide with each 

t 1 other. 
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other. If it ſhall be thought proper to adopt the law of England, no 

annel can complain; for it ſecures a fair and impartial trial to him, 
which is all that any perſon in reaſon can deſire. If your Lordſhips 
ſhall think it more fit to do juſtice in ſuch caſes, by the adjournment 
of che court, and continuance of the diet, it does not occur that any 
bad conſequence can ariſe from it: And it has the advantage of leſs 
novelty, in appearance, and more adapted to our notions of judicial 


edings, and to be perfectly well founded in the principles of 


law and reaſon ; for there, can be nothing more conſonant to them, 
than that every court which has a juriſdiction for trying of crimes, 
ſhould be underſtood to have and hold all powers neceſſary for ex- 
plicating that juriſdiction, and rendering it uſeful to the public, e- 
yen in ſuch caſes of difficulty and necellity.” 

The argument for the priſoner was thus ſtated. © The queſtion 
for your Lordſhips conſideration is, Whether a, jury, after being 
ſworn, and the whole evidence taken, can, without conſent of the 
priſoner, be allowed to ſeparate,. and be adjourned to another diet ? 
It will readily be admitted, that this 1s a queſtion of the utmoſt im- 
portance that ever came before the court; not on account of puniſh- 
ing this priſoner, even upon the ſuppoſition of her guilt ; for it can 
have no bad influence, either with reſpe&t to her or others, that e- 
ven a guilty perſon ſhould eſcape juſtice by an accident; one of ſuch 
a kind too as never happened before, and 1s moſt unlikely. ever to 
happen again; but the queſtion is of importance, on account of its 


general conſequence to that part of our law upon which all our lives 


and hberties depend. | 

Human wiſdom could not deviſe any method of trial ſo well cal- 
culated for the ſecurity of liberty as that of trial by jury. No man 
is in hazard of oppreſſion who is to be tried by fifteen of his equals, 
good and lawful men, choſen indifferently from the body of the peo- 


ple, and wha, as ſoon as they have given their verdict, return to 
cheir private ſtation, and are liable to be tried in the ſame manner 


chemſelves. As it is the buſineſs of the jury only to try facts, fil 
11110 Ff 2 in 
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alas nottrequiredq and therefore the chief i thing meoeſſary is t 
guard the qurymen j againit influonce, evil ounſel, and corruption. 
No prevent un emed abuſas gf this Kind, dur Jpw/has- ever bee 
moſtaninus bHarticnlarhy in ther, ge two acts of parliamen 
were maile hieh rather ſeem to be one act ſplit into two parts ; for 
the preamble of the flnſt ferved both. The firſt (Ja. VI. Parl. 11, 
cap. t.) dis intitle, Ihe aul proc and: probation” Hull be nſed before 
unge, ku 1pp2fentr the purty accuſeu and hin pnocuratoru. It 18 in 
che following werds. 115 Ouri8bvoreign Londy dhnſidering the wrong; 
alledgedl faſtained by divers noblemen and others, lieges of thi; 
realm, being ae cuſed of teaſon, by ſolliſting, boaſting, and me- 
©: nacing of che laſſiae after they were incloſed; the accuſers, and o- 
ther perſotrs, their favourers, raving liberty to paſs to the ſaid af: 
cc fie! and produce to them fick writs and witneſſes, and other 
* probation, as they pleaſe? to verify the crime; outwith the preſence 
6612 Ge th TRIAGE! accuſetl; whereby the juſt defence of their lives, 
aands, honours "was taken away: therefore our ſaid Sove- 
# ein Lord; with advice and conſent of the eſtates of this preſent 
4 parlament; his ſcatute; declared, and ordained, That in all time 
ebming; the hail aecuſation, reaſoning; writs, witneſſes, and o- 
* ther probation, and inſtruction whatſomever, of the crime, ſhall 
«LYN ged, rel ſoned; and: deduced to the aſſize, in preſence of 
tlie party accuſt, in face of judgement, and no other ways,” &c. 
THe enacting part of this act provides againſt laying before the ju- 
ry the Hamination and dopoſition of any witneſſes taken extrajudi- 
Gally, or in abſenee of the party accuſed; for the credit of any evi- 
denee depends greatly upon the manner of its being given, whether 
freely, voluntarily, or by extortion; of which the jury cannot judge, 
unleſs they liear and ſee: the witneſſes examined, and confronted, and 
droſs- examined b the party accuſed. And che ſame reaſon ſubſiſts, 
why the extrajudicial confrſion of a party, unſu pported by, other 
proof, is ino legal evidence to a jury. The act guards againſt theſe 
abuſes whichiare ſo great, that it is impoſlible to believe they could 
come. on at once: they muſt have crept in by very flow: degrees; 
811! : 5 8 which 
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«hich ſhows how dangerous it is im matters of fuch high import- 
ance; to reldx in point of form upon any account whatever. 

The other act (a. VI. parll rr]? cap. 921) which immediately fol- 
ws the one juſt revited; and ſeems to be the ſecond part of it, is 
intitled, Of afſiſers adonbthnd, and int luſing theredf and goes on as fol- 
lows. em, It is ſtatute and ordained, That bow: ſoon! the haill 
«. purſuit, defences, and anſwers thereto, are fully heard by the aſ- 
6 ſize, if any of the ſaid aſſiaers have any doubt whereof they would 
«. be reſolved; that they propone the ſumeſopenly in preſence. of par- 
« ties, in face of the judgement, before they paſs out of judgement 
„ themſelves. | And immiciliately after the ſaid aſſize has choſen their 
« chancellor, the clerk of the juſticiary thall indloſe the ſaid aſſize 
them alane, or in an houſe by themſelves, and ſuffer no perſon 
to be preſent with them, or repair to them in any, Ways, neither 
« clerk nor others, under pretence of further information, reſolving 
of any doubt, or any other colour or occaſion Whatſomever; but 
« that the ſaid houſe be holden faſt, aud no, man preſent therein but 
the ſaid aſhzers; and that theycbe, not ſuffered to come out of the 
ſaid houſe for whatſomever: cauſe, or to continue the giving of 
* their ſentence to another time; but that they be incloſed, as ſaid 
is, unto the time they be fully agreed, and return their anſwer by 
the mouth of the ſaid chancellor to the judge. And our Sovereign 
Lord, with advice aforeſaid, decerns, declares, and ordains, That 
if any of the ſaid accuſers, informers of his Highneſs's Advocate, 
or other perſons whatſomever, pretend in any ways, in time co- 
ming, to inform, ſolliſt, reaſon, diſpute, ſpeak, or repair, to the 
ſaid aſſtze, after: their remoomg: forth! of judgement; and incloſing 
of them in manner above written, or otherwiſe tranſgreſs any point 
* of this preſent act; in that caſe the party accuſed thall be holden 
* and pronounced clean aud innocent) of the crimes aud treaſons 
then laid to his charge. And this preſent act. (hall. be an ſufficient 
"arr, to all aſſizers, in criminal cauſes herea ter, to pronounca 
5 the party accuſed clean and innocent, in caſe any of the premiſſes 

bees contrayeened,”! 1 1 1 F | 

Lids — BE: 
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Ihe declared intention of chis act plainly is, to prevent the aſſae 
not only from being overrawed by power, in caſe of arbitrary times, 
but alſo from being / biaſſed ur miſled by art and ſolicitation, which 
the law juſtly ſuppoſes will: N uſe of to ane them, even in 
times of the greateſt libert:ꝶ / 

It would appear, that, at the time abe 0 was paid, it bad been 
the cuſtom. for the clerk of court to remain with the jury until they 
had choſen their chancellor : for the act directs, That, immediate. 
** ly after they had choſen: their chancellor, the clerk {hall incloſe 

them alane, in an houſe: by chemſelves. And though the ad 
provides, that, after being ſo incloſed, even the clerk himſelf ſhal 
not repair to them, on any colour or pretence whatever ; yet it 
would appear, chat the clerk, perhaps under the pretext of their not 
immediately chuſing their chancellor, had been in uſe to continue ſome 
time with them after the judges had left the court, or after they had 
gone into another room, in order to be incloſed; by which he had 
the opportunity of biaſſing them. It therefore became neceſlary to 
provide more explicitly againſt this abuſe, This was done by the 
eighth article of the Regulations 1672, Char. II. parl. 2. {. ;, 
cap. 106. which enacts, ** That the clerk of the court, nor no other 
perſon, be preſent with the aſſize after they are incloſed.“ And 
by the uniform practice of the court ever ſince that period, the 
_ aſhize, immediately after the proof 1s cloſed, and ſummed up, is ei- 
ther left by themſelves in the court- houſe, or carried to another room, 
where they are locked up, and kept ſeparate from all intercourſe 
with any other people, until they have ſettled their verdict. For this 
we have the teſtimony of all our authors who have wrote upon the 
criminal law. | 

Sir George ava in ** title of II paragraph 10. ſays, 
„When both diſcourſes (viz. thoſe of the counſel of both fides 
upon the import of the proof ) are ended, then the aſſiae are incl. 
« 24; but before they be incloſed, they ſhould endeavour to be ſa- 
„ tisfied of any doubt: for if, after incloſing, any perſon ſpeak to 
* them, or if any of them come out of the Place where they are in- 
& cloſed, 


* 


fuly 1763. The KINO againft Ronarh.. ' 231 


«. cloſed,” until the verdict be pronounced, the pannel is eo ipſe clean 
« and innocent;” and he quotes the act of parliament laſt men- 
tioned in ſupport of what he ſays: which plainly ſhews what con- 
ſtruction he put upon that act: And he adds, that “ the reaſon in- 


« ꝗAuctive of which act ſeems to be, fear of impreſſing or ſubornmg 


che aſſize. He farther ſays; in the beginning of che very next 
page, It was thought of old, that aſſizers behoved preſently to 
« determine. after prabation was led; and chat it was not lawful to 
« diſmiſs them, until they did enter, and return their verdict: and 
4 the reaſon of that opinion is, becauſe, after the probation is led, 
« there may be hazard of fuborning the aſſizers, if the matter were 
« continued to a new day: and it were to be feared likewiſe, that 


the purſuer, finding that the witneſſes which he had led did not 


« prove, he might be tempted to ſuborn others. And I thmk this o- 


pinion ſtrongly founded : but yet, in the year 1665, a baxter being 


purſued for ſedition, the juſtices did, at my Lord Advocate's ear- 


« neſt ſolicitation, diflolve the court after probation was led, and 
continued the matter to a new diet; but the acouſation Was never 
farther proſecute, and that procedure was thought ali exempli; Let 


ra T=c his Majeſty's Advocate continued an aſſize, who ſat up- 

* on Macnab (Macgibbon) for theft; for not being clear to con- 
demn upon an extrajudicial cer they propoſed the caſe af- 
ter they were incloſed; whereupon the juſtices continued the diet 
* till the next day; and having conſulted the council, they there- 
after found the confeſſion ſufficient, and incloſed the aſſize, not- 
* withſtanding of this objection. November 1669.” Here is Sir 
George Mackenzie's opinion in expreſs terms, with his reaſons for 
that opinion. And as to the deciſions which he quotes, rhe firſt, he 
lays, was not further proſecute, » becauſe Mali exempli; and the o- 


ther, viz that of Macgibbon, is indeed a very extraordinary one, 
and a reproach to our records. It is confeſſedly in the face of both 
che acts of parliament; fur here the jury were forced by tlie pri vy 
council, under the threatening of an aſſize of error, to condemn up- 
on an extrajudicial confeſſion, n is a plain breach of the firſt 


ſtatute: ; 
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ſtatute; and they were adjourned after being . which is ax 
plain a breach of the ſecond. 

It was owing to inſtances and Hecifons of this kind, by the inter. 
ference of the privy council, that, in the declaration of the eſtates gf 
parliament, and articles of grievances, repreſented by the eſtates in 
the year 1689, it was declared, That the ſending letters to the 
** courts of juſtice, ordaining the judges to ſtop or deſiſt from de- 
** termining cauſes, or ordaining them how to proceed in cauſe, 
** was contrary to law; and that the aſſizes of error were a grievance; 
and that juries ſhould be confidered by parhament.” 

Perhaps Sir George Mackenzie, in thoſe times, durſt not in words 
expreſs his ſentiments of theſe deciſions; yet he ſtates chem in ſuch 
a way, as to ſhew what he thought of them. 

i be late Lord Royſton, a great criminal lawyer, in a manuſcript left 

by him, containing ſome obſervations upon Sir George Mackenzie, 
has the following note upon the paſſage above quoted. He ſays, 
Since ever I have been a judge, the form uniformly obſerved was, 
© to ordain the aſſize to incloſe immediately after the proof is ended, 
But whether a total nullity, inguirendum; though it would ſeem 
there is eadem ratio for it, as when, after incloſing, any of them 
ego out, or ſpeak to any perſon out of doors.“ | 

Mr Erſkine, in his Inſtitute, book 4. tit. 4. H 60. lays down the 
ſame thing. He ſays, After all the witneſſes have been examined 
in court, the aſſize are ſhut up in a room by themſelves, where 
they muſt continue excluded from all correſpondence, till their 
«*« verdict or judgement be ſubſcribed by their foreman and clerk.” 
In ſhort, this is the uniform voice of all our authors, and is con- 
firmed by a conſtant practice; for which we need only appeal to 
your Lordſhips own experience. Such it is alſo ſuppoſed and under- 
ſtood to be by the lateſt act we have in relation to trials, to wit, 
21ſt Geo. II. cap. 19. F 7.; which enacts, © That it ſhall be lawful 
for the court of juſticiary to try crimes not inferring death or de- 
membration, without taking down the evidence in writing: 


it is added in g 8. © but in ſuch caſes the counſel on both fades, and 
6 the 
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fore the aſſize or jury {hall be incloſed, the evidence {hall be ſum- 
« med; up by the judges, before whom, ſuch trial ſhall be had, or 
« one of them. Here the en 2 that the 
aſhae is to be tmmediately ĩincloſed. S: 
The argument urged, on behalf of his Majeſty” 8 en amounts 
to this: That although the narrative of the act in the 1597, cap. 92. 
i ſeems to ſuppoſe, that the jury are immediately to incloſe, yet it 
no where ſtatutes and ordains them to do ſo. The period of time, 
to which alone the enacting part of that act relates, does not com- 
s mence till after the jury is incloſed; the intermediate time be- 
geen the concluſion of the evidence and the incloſing of the jury, 
As not provided for by the enacting words of that act; as therefore 
(chere is no proviſion in the ſtatute in this reſpect, it muſt follow, 
( chat the court has a diſcretionary power to adjourn, in caſes of 
; ce ſuch as this; but that no doubt the court will be tender 
in the ple of that power, ſo as to ſecure juſtice. without injuring li- 
Dh 
In anſwer to this, firſt of all, it may be obſerved, that ſuch an 


BE clearly equal reaſon, after the evidence is finiſhed, to prevent the in- 
3 tercourſe of the jury with other people before being incloſed, as there 
is after their being incloſed; nay, there is much ſtronger reaſon. Ju- 
4 rymen, though unexceptionable as ſuch, are not of that rank, educa- 
tion, and {kill, as to ſet them beyond hazard of being impoſed upon 
Y and miſled. After they are incloſed, and while they remain toge- 
cher, they have the ſenſe, ſkill, and ability, of the whole united, to 
W ref ſuch as would practiſe upon them ; but when, by an ef pad 
5 ment after evidence, they are allowed to ſeparate, and each left to 
3 themſelves, they are an eaſy prey to ſuch as want to impoſe upon 
4 them. By how much the opportunity is greater in that caſe than it 
| 1 is in the other, by ſo much is the danger greater. Not to {peak of 
W the influence of. power, if arbitrary times ſhould ariſe, and they may 
L | do ts, a Juryman ſer at large, after evidence taken, cannot turn him- 


Ker 
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« the, pannel, may interragate che witneſſes; and, mmediately be- 


interpretation of the act would render it entirely eluſory. There is 
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ſelf about, cannot go into any company, but the trial is the ſubjea q 
diſcourſe, Every art would be made uſe of, every inſtrument ſet y 
work; the characters of witneſſes would be attacked by thoſe whon 
a ſimple juryman would have no reaſon to ſuſpect : ſo that in thi 
manner he could never fail to be /aboured, as it is emphatically cally 
in the law of England: he would never fail to receive evidence extr;. 

judicially, in the abſence of the parties, and without the aſliſtance g 
the court, and of his brethren. It is in this ſingle and ſeparate fl. 
tuation only, that there is the leaſt room for corruption, when ther 
is no witneſs to diſcover it. When they are together, they are: 
check and ſupport to each other, againſt the influence of a bribe 
and the menaces of power. 

Nor is this all: for, not to ſpeak of the diſtreſs and trouble which 
every juryman would be liable to by ſolicitation and importunity, 
an obſtinate juryman, either from the power of one party, or fm 
the deſpair of the other, might be brought into danger of being ſi- MMR 
rited away, or even of loſing his life. Thus, what is reckoned : WE 
privilege, would become a burden, nay a peril; for the incloſing af | 
a jury, which ſome of the Englith lawyers call an mpr:/orment, is 
even a protection to themſelves, as well as a ſecurity to the party . 
accuſed. Add to all this, that there is no limit propoſed to the tine 
of adjournment, If the jury may be adjourned for a day, they, r 
the ſame reaſon, may be adjourned for weeks, months, years: where WE | 

= 
| 


is the limit in matters of this kind? Upon this footing, we ſhould 
be better without juries altogether, leaving the management of trials 
entirely to judges, men of rank and education. 

To ſay, therefore, that the law makes a diſtinction of the period 
before incloſing, from the period after incloſing, would be to make i 8 i 
the act abfurd: for ſurely it would be abſurd, to provide for a cal: Wh 
of leſs danger, and leave a caſe of greater danger altogether unprovi- 
ded for; to diſtruſt the diſcretion of judges in a. caſe of leſſer danger, 
and leave every thing in their power in a caſe of greater, After the 
jury are incloſed, the court have no diſcretionary powers to adjourn Wi 
them upon any account. If this is not admitted, the act has no forte A © 


is 
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it all. Had the very accident which happened here been after the 
jury were incloſed together, and if the Jury had thereupon been ad- 
journed to another diet, it is clear the trial muſt have been atan 
end: and yet this laſt would have been a caſe of as much neceſſity 
as the other; no tranſgreſſion of the law by any perſon whatſoever ; 
the ſudden ſickneſs of the juryman from the hand of Providence, in 
the one caſe as well as in the other. 

A thouſand parallel caſes can be figured, which may be called ca- 
ſes of neceſſity as much as this can be. Suppoſe that, in terms of 
the act 1701, (for preventing wrongous impriſonment, and againſt 
undue delays on trials), which is the Scots Habeas corpus, a priſoner 
ſuſpected of any crime, ſhall have intimated to his Majeſty's Advo- 
cate to fix a diet for his trial; and that ſuch diet ſhall have been, for 
| ; | reaſonable cauſes, delayed till within a very few days of the utmoſt 
time; after which, the act provides, © That the proceſs not being 
we << duly proſecute, the priſoner 1s declared to be free for ever from 
WS © all queſtion or proceſs for ſuch crime or offence.” When the day 
of trial comes, ſo many of the judges, by the act of Providence, are 
@ lick, and unable to attend, and make up a quorum: what would hap- 
pen in caſe the time by the act limited for the trial ſhould elapſe ? 
Could it be ſaid, that, notwithſtanding the act of parliament, the 
Ws judges, on account of the nece//ity of the caſe, had a diſcretionary 
5 power to bring on the trial notwithſtanding the ſtatute ? Your Lord- 
BE {hips would not liſten to ſuch an argument. Statutes would have no 
B force, could they be diſpenſed with by judges upon any account 
WE whatever. | 
| = But, with great ſubmiſſion, it is difficult to underſtand what is 

meant in the argument on the other fide, by caſes of nece//ity, and 
. that neceſſity has no laww. One may ſee a neceſſity why this trial was 
broke off: but where is the neceſſity of bringing it on again? But, 
1 ſay the gentlemen, it is a legal neceſſity; it is neceſſary that crimes 


6 | 5 ſhould not go unpuniſhed. True; but it is alſo neceſſary that they 
1 ſhould be tried and puniſhed according to law. The caſes ſuppoſed, 
: il : of a juryman's falling ſick after being incloſed, or of a trial's being 
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diſappointed by the ſickneſs of the judges, after a priſoner has run 
his letters, in terms of the act 1701 all theſe may as properly he 
called caſes of neceſſity as the preſent; and in them equal reaſon 
there is for giving the judges a diſcretionary power of diſpenſing 
with the law, as well as in the preſent, All ſuch cafes are, in ſho 
no more than caſes of expediency, at leaſt they would by degres 
make way for ſuch, and tend to give courts, who are the ſole Judges 
of what is neceſſary, or what is expedient, a diſcretionary power gf 
diſpenſing with expreſs ſtatutes. For let it be conſidered, that if the 
ſickneſs of a juryman ſhall once be admitted as a reaſon for adjourn. 
ment, what determines the degree of ſickneſs? It may come to be 
a very ſmall one, which a juryman would not fail to aggravate, if 
he wanted to put off the trial. Nay, ſickneſs may be feigned, or 
even fits may be affected, in ſuch a way, as it would be impoſlibl 
for the court to find out the deceit : and it is probable this would he 
often practiſed, where a juryman had any by-views; by which 
means, adjournments might become frequent: which would render 
the act of no effect. 

Nor would this power be confined to the court of juſticiary alone, 
in which, becauſe of the dignity and rank of the judges, more con- 
fidence could be repoſed. For if your Lordſhips ſhall determine in 
this caſe, that a jury, after the evidence is cloſed, may be adjourn- 
ed for ſuch cauſe as the judge ſhall ſee neceſſary, your deciſion wil 
be a rule for all the inferior courts in the kingdom; the evil conſe- 
quences of which are too obvious to be mentioned. 

But the meaning of this act does not depend on artificial reaſoning 
and conjecture: when the words of it are attended to, it is plain it 
has not overlooked this caſe. The firſt of the two acts directs what 
| ſhall be done with reſpect to the jury until the evidence is conclu- 
ded. The ſecond act takes them up where the firſt ends. It fays, 
& Hor ſoon the haill purſuit, defences, and anſwers, are fully hear 
by the aſlize, if they have any doubt,” &c. they mult propone 
the ſame openly, in preſence of the parties, in face of judgement, 
« before they paſs out of judgement themſekves.” Does not this clearly 

| ſuppobe 
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ſuppoſe they are inſtantly to paſs out of judgement and inclofe ? that 
they can have no other opportunity of being in judgement (that is 
in court) again, to be reſolved of any doubt? which would not be 
the caſe, if they could be adjourned to another diet. The act ſup- 

ſes what is the law, which is ſtronger than an expreſs declaration 
of it, and then provides for the further caſe; and it goes on after- 
wards, and declares, ** That if any of the accuſers, informers of 
« his Highnels's Advocate, or other perſons whatſoever, pretend in 
« any ways to inform, ſolicit, reaſon, diſpute, ſpeak, or repair to 
« the ſaid aflize, after removing forth of zudgement, and incloſing of them 
in manner above written, or otherwiſe tranſgreſs any point in this 
« a, the party accuſed ſhall be held clean and innocent,” &c. The 
words, removing out of judgement, and inclaſing, import one continued 
act, without the intervention of any thing elſe. If they do, there 
is an end of the queſtion; if they do not, they muſt be taken diſ- 
junctively; which comes to the very ſame thing; for as the jury 
cannot be adjourned without removing out of judgement, and as it is 
impoſſible but they muſt have intercourſe with other. people in caſe 
of their adjourning, by the expreſs words of the act the pannel is 
eo ipſo acquitted. Let the proſecutor therefore chuſe which he will, 
that the law means removing and incloſing, or removing or incloſing, 
the ſanction is the fame, that the ** pannel ſhall be held clean and 


„innocent.“ 


If there were need of more, the concluding clauſe of the act is ad- 
ditionally explicit, and faſtens the whole, declaring, That this 
äpreſent act ſhall be a ſufficient warrand to all aſſizours in criminal 
äcauſes hereafter, to pronounce the party accuſed clean and inno- 
* cent, in caſe any of the premiſſes be contraveened.“ Will any per- 
ton who reads that act, reſtrict he premiſes to the ſingle caſe of inter- 
courſe after the incloſing? Premiſſes means the whole points in the 
at; intercourſe after removing out of judgement, as well as after 
cloſing. But indeed it is clearly underſtood by the tenor of the 


whole act, that the jury {hall not remove out of judgement except 
to incloſe. 


And 
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And it may be here further obſerved, that the law is ſo jealous g 
1 urymens being tampered with in either caſe, that it has not put the 
ſanction upon a juryman's being ſolicited; a thing which it would 
be impoſfible for the party to prove; but upon his being barely /, 
to, upon any colour or pretext whatſoever, or even being in comps. 
ny with any other perſon, after removing and incloſing. The aQe. 
ſtabliſhes a preſumptio juris et de jure, againſt which no proof can be 
admitted; and this very wiſely, as a proof would in moſt caſes hs 
impoſſible. ö 

The ſenſe of the act being then ſo clear, it is the leſs neceſſary tg 
ſay much upon ſome objections of an inferior claſs. It was contend. 
ed on behalf of the proſecutor, That juries were in hazard of being 
tampered with before trial, as well as after, eſpecially at circuit, 
where there are ſeveral trials; and as the zudges generally divide the 
burden as equally as poſſible, the priſoner to be laſt tried may gue 
pretty nearly who may be upon his jury, and may, by means of his 
friends, tamper with them : that if the ſenſe of the law is extended 
to jurymen not inſtantly, incloſed, it may next be pleaded, Thatit 
is to be extended to jurymen before trial, as well as after evidence 
taken. | 

To this it is anſwered, That the ſenſe of the act is not extended 
beyond its clear meaning; nor is there any occaſion ſo to do. T6 
ſay nothing of the few inſtances in which a pannel can gueſs who are 
to be of his jury, the law does not preſume that the jury are to be 
influenced before they hear the cauſe, or that they are to judge of evi- 
dence before they know what it is; and, at any rate, it is clear, that 
the law does not take the jury in charge until they are once ſworn 
and ſet ; after which, the firſt act takes care of them till the evidence 
is cloſed, the ſecond till they have ſigned their verdict. 

It was next obſerved on behalf of the proſecutor, 'That, by accidents 
of this kind, very great criminals might ſometimes eſcape. No doubt 
they may. But the anſwer to this ariſes from all that has been al- 
already ſaid. There is no doubt but by accidents of this kind crimi- 


nals may ſometimes eſcape juſtice. But that is a much leſs evil, than 
| to 
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to leave a diſcretionary power with judges to relax in the leaſt 1 
gur ſtrict forms, by means of which the innocent may be oppreſſed; 
nay, by means of which, a door would be opened, by allowing free 
intercourſe with juries, to let the guilty eſcape, And it has been al- 
ready obſerved, that the eſcape of a criminal, by ſuch an uncommon 
accident, can never be an encouragement for any one to commit a 
crime: Nemo deliquit ob ſpem talts eventis, 

But, in the /econd place, it is to be obſerved upon this head, There 
is an eſtabliſhed diſtinction between civil and criminal courts, be- 
tween matters of property, and matters of life and liberty. In civil 
courts, eſpecially ſupreme ones, there is an officium mobile, a preto- 
rian power, of tempering the ſtrict forms of law, where equity is clear. 
Tis proper it ſhould be ſo; and there is little hazard of their abuſing 
ſuch a power. But in criminal courts the caſe is quite different 
there the jus rictum muſt be obſerved. Every thing is favourable on 
the ſide of mercy. The priſoner may lay hold even of accidents : ; he 
may lay hold of the leaſt trifle to ſave his life. A wrong name or 
W furname, even a wrong letter in his name, though he is ever ſo clear- 
w deſcribed, and though guilty of treaſon itfelf, has been found 
ſufficient in many caſes to acquit him from puniſhment, and diſap- 
point juſtice. In the caſe of General Gordon, attainted for high 
treaſon by the name of Major-General Thomas Gordon of Auchin- 
dul, his real name being Alexander; although it was very clear who 
1 was the perſon meant; aithough the deſcription would apply to no 
Y other; although it was admitted, that the deſcription would have 
1 been ſufficient if the word 7homas had been left out altogether; yet 
that lender miſtake ſaved the corruption of his blood, and the for- 
W feiture of his eſtate. And when it was propoſed, as there was no 
W doubt of his guilt, that a proof ſhould be directed to be taken, whe- 
W ther he was the perſon deſcribed or no, and that this was equitabl, 

W one of his Noble judges uſed this remarkable expreſſion, © Thar 1. 
* knew no equity by which a man was to be hanged.” 

Cafes even ſtronger than this are endleſs. Another perſon charged 

vich treaſon eſcaped the law by a wrong letter in his name. There 
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In the third place, it was read for the in dak That if th 
priſoner ſhould eſcape by this accident, ſlie would gain little by it 
becauſe ſhe mi ght be tried a ſecond time. But this is not the preſent 
queſtion. If it were, it is humbly thought many of the reaſons given 
would avail againſt ſuch new trial; particularly, the act of parliamey 
clearly excludes it. Other new reaſons would alſo ariſe: for al 
though a freſh jury would be ſummoned, yet nothing is more eſt. 
bliſhed in our law, than that no ꝓperſon can thole above one aſſize fy 
the ſame crime. And the Engliſh lawyers give the reaſon of it, Tha 
it is unjuſt any man {ſhould be brought twice into jeopardy for the 
ſame crime, when he may not be ſo well prepared for it. 4 
Having ſaid ſo much on the conſtruction of the act of parliamem 
ſome notice muſt be taken of a few deciſions mentioned by the pro 
ſecutor, from which he would ihfer, that the act has been under 
ſtood in his ſenſe of it. But, upon examination of theſe caſes, you 
Lordſhips will be of a very different opinion, | 
The firſt is the caſe of , Barns, againſt Barra, in the 1704, wher 
there were mutual criminal libels for a riot, and a ſpecial verdict wx 
returned. A repreſentation was given in againſt. the verdict, ſtatiq 
three articles as ſet forth in the proſecutor's information. The thin 
of theſe was, That, while the jury was incloſed, ſome of them hit 
held a converſation with one of the parties, aſked papers from hin, 
and told him what was going on. And the court, without takin 
notice of the two firſt articles, found the third relevant to annul tle 
verdict; and accordingly did annul it. This the proſecutor is ple 
ſed to quote as a deciſion upon the two firſt points; which, he cor 
tends, are ſimilar to the preſent. In anſwer to this, not to fay tlit 
the points there were not parallel to the preſent caſe, 'ir may be j# 
of all obſerved, That it is ſome what uncommon to quote a decihou 
where ex concefſts nothing was decided. But, in the ſecond place, 
clear reaſon will occur to your 'Lordſhips, Why the court gave 1 


judgement on the two firſt articles, namely, there was no occaſi 
ft 
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for it, as the third article- was undoubtedly. relevant, and a clear 
proof of it ready to be aces 3 nay, it was in effect admitted * 
© Bara's anſwer. t 
nue other deciſion n is as little to the purpoſe. In the 
1 1754. Robert Lyell was tried, and condemned by the ſheriff of La- 
erk for theft. He offered a ſuſpenſion, in the nature of a plea in 


mentioned, by which it is ſtatute and ordained, That, in all time 
coming, the haill accuſation, reaſoning, writs, witneſſes, and o- 
(cher probation and inſtruction wWhatſomever of the crime, ſhall 
pe alledged, reaſoned, and deduced, to the aſſize, in preſence of 
(dee party accuſed, in face of judgement, and no otherwiſe;” and 
ſubſuming, That nevertheleſs, in direct breach of that act of par- 
uament, ſeveral of the jurymen had gone out of court, and been ab- 
| a ſent during the examination of the witneſſes; and therefore that their 
errdict ought to be found null. 
1 proof being allowed upon this bill of ſuſpenſion, it turned out, 
chat, during the examination of the witneſſes, ſeveral of the jurymen 
bad at different times gone out for a few minutes; ſome to eaſe na- 
re; ſome for a little refreſhment, being faintiſh; one to the poſt- 
WSouſe for a letter, and the like; but that they had inſtantly returned, 
and each of them had either heard all the witneſſes examined, or, if 
bey were abſent during a few queſtions, had heard the depoſitions 
cad over and acknowledged by the witneſſes; and the court was 
leaſed to refuſe the bill of ſuſpenſion, and the man was executed. 
The priſoner has no occaſion to enter into the merits of this deci- 
on, which has no relation to her caſe. The complaint there was 
aid entirely upon the firſt act of parliament, appointing the whole 
proof to be led in preſence of the aſſize. It was not alledged, that 
Where had been any contravention of the ſecond act, upon which the 
| k reſent queſtion entirely turns. It was not ſaid, that after the proof 
as concluded, any of the jury had gone out of judgement; far leſs, 
x at all of them had been adjourned to another diet: and nothing 
| e ore needs be ſaid of that deciſion, than that it would be dangerous 
Bd H h to 


WT - creſt of judgement ; ** ſetting forth the act of parliament firit above 
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to argue from what was ddrid uponthe bonſtruction of one act 
parliament, to what may be done upon the cunſtruction of another. 

As to the two eaſes mentioned by Sir George Mackenzie, which 
have been alreati xe orice off hid Majeſlyls Advocate, with h; 
uſa eandour; diſtlaimed tem He! has tob much love for ty 
country, and the eonſtitution of it; ever to wiſſi to ſee ſuch ev 
meaſures drawen into example ay ml 03 255q} 07 not: 

Ihe caſe of Provoſt!Stewarrt, inſtend. of being againſt the priſoner 
makes greatly for her; becauſe; in tle caſe, the diet was continued 
by conſent of Mr te wart which plainly ſhewed the opinion of the 
court, that without ſuuh conſent it could not be done. It is true, the 
interlocutor bears, that the diet was continued in reſpect of the con- 
ſent, and. of the neceſſity of the naſe; the meaning of which is 10 
more than that the neceſſityt of che caſe is mentioned as a ſort of 2. 
pology forſthe conſent, importing the opinion of the court, that even 
conſent alone was not ſufficient, without fame very urgent reaſon; 
and it will / be remembered by your, Lordſhips, the court was very far 
from being uhanimous in: that adjournment; dogg, 

n cthei}/ecand place, Even that caſe may be ſaid. not to fall diredly 
under the ſecond act of parliament; as the period to which the ſane- 
tion of it applies, 1dogs not commence till after the evidence is finiſt- 
ed. The adjournment in,Proxgſt, Stewart's caſe was during the lead- 
ing of the progf, and before the evidence. was finiſhed, But it is un- 
neceſſary to enter into theſe diſtinctions, as that adjournment was 
made by the expreſs conſent, of parties, which was formally entered 
into the bogks,of, Adjournal, and. ſubſcribed by all of them; and 
though it, may. be true, that the conſent of parties, cannot juſtify tis 
breaking through any, conſtitutional rule of court, or fundamental 
principle of law; yet i it would ſeem the court, in chat caſe, thougit 
the conſent. of the parties could juſtify the diſpenſing with a forn 
introduced entirely for ſuch, parties benefit. 

HFaying ſaid ſo much on the law, of Scotland, it may, not be a 
mb to yqur Lordlhips, to mention how 8 law of England 


ſtands upon this queſtion. Were it to be determined by that law, 
| the 
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the priſoner is ad viſedithe deciſion would be clearly on her fide. That 
law in general is ſtill more nice than ours as to the demeanor of ju- 
8; and more jcalous, after the evidence is cloſed, of their being 
wee. with and miſſed. As ſoon as they depart from the bar, 
they are inſtantly incloſed, and a bailiff is ſworn to keep them to- 
gether, without! meat, drink, fire, or candle; and that he ſhall 
5 fer no perſon to ſpeak to them until they are agreed of their ver- 
dict; (Lond: Coke 3d Inſt 227. B.) This is confirmed by Lord Hale, 
(Plear:of the crown, wol. 2. p. 296. 207. Who alſo lays down, © That 
if the jury agree not before the departure of the jaſtices of gaol- 
« gelivery into another g the ſheriff muſt tend __ 1 in 
e carts till they are agreed PU 
But to come nearer — iueRtion;i Lend Goks,t (1/ 11 
227. B. 3d Iuſt. 110. ), lays down the rule in theſe words. A; jury 
« ſworn and charged, in caſe of life or member, cannot be diſchar- 
ged by the court, or any other, but they ought to give a verdict. 
Here the rule is laid down in general, that even before evidence ta- 
ken, a jury cannot be diſcharged: and his Lordſhip does not even 
etcept caſes of the parties conſent, or even caſes of compaſſion, and 
for the indulgence and benefit of the priſoner. The ſame general 
rule is laid down in the other law- books after his Lordſhip's time. 
Before mentioning any more of them, it is neceſſary to obſerve to 
your Lordfhips, that in England, where all caſes, both civil and 
criminal, are tried by juries, they have a method, when they want 


| perimere mnflantian, which correſponds to our form of deſerting the 
diet pro Leco et tempore. This method is, by withdrawing one 


{JT Tt 


Juryman out of the number of the aſſize; after which the court is 


FREE 


moved, that the jury ry is not full, and, of courſe, the inſtance falls 


pro defects Juratorum, and the trial may be brought on again before 
a new jury. How far this may be done in criminal es with con- 
ſent, „or out of indulgence to the priſoner, ſhall be mentioned by 
on the other fide, N Jetween withdrawing a juror and diſcharging a 
jury: the "IS 8 that in criminal matters, the method” of diſ- 


$3 64 charging 


and by. The pri jo is at a loſs to underſtand à diſtinction made 
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charging the jury, is by withdrav- ing / a jurui The only diftingion 
neceſſary tabecatrended to is that between diſcharging a jury an. 
euntinuing' a jury, whichinodoulr your Lordthipd will keep in yo; 
The rules laid dom iu c Knglifty l buolts, particularh 
that abe inentiunedo from Lord. Curd igenerally>apphly iro both. 
bur the reaſbns ars different. The hurdſhiꝑ of bringing a man twice 
in jeopard y br ⁊he ſame crime, is the reaſom of the firſt; the hazy 
of tamperinpwithghogjury op miſleading chem, is the reaſon of the 
end ol 2d dgrords 383 oidsdtermt ei i bas ei on 2114 
Hawkins, in his Pleas of the Crown tit. Verdict, cap. 47; p. 439, 
faysg That it ſuems to have beerancientlyan uncontroverted rule 
and hath been allowed even hy thoſe of the contrary opinion, to 
: ©/have been the general craclition of the lav, That a jury ſworn and 
churged inta bapital oaſe! cannot be diſcharged (without the pri- 
1Y6ner's\comfent})- till they have given a verdict. And notwith- 
* ſtanding ſome authorities to the contrary in the reign of King 
© Charles-Hi>this has been holdem for clear law, both in the reign of 
King James H, and finceithe Revolution: 
Wige, in his Abridgement; p. 338. lays down the rule ſtill more 
fully z che fays, In capital cuſes a juror cannot be withdrawn, tho 
all parties ęonſent to it; hut in criminal cafes: not capital, a ju- 
4 ror may be withdrawn if both parties conſent, but not otherwiſe, 
And im all civil cauſes, a juror cannot be withdrawn but by con- 
ent of all parties; Cartb. 465. Mich. 10. M. NM. B. N. in the caſe of 
O bedæb ic. Veri. Hughes, ſaid by Holt, ch. 1. to have been the op: 
nion of all the judges in England, upon a debate between them at 
e tlid ſittings in Weſlminſter, eth November 1698, in a caſe of per- 
jury tried before him between the King and Perkins.“ 

It appears, however, that there are ſome inſtances, though vc 
few, in capital caſes, of diſcharging a jury, by withdrawing a juror 
afteꝝ a jury was ſworn, and charged with the priſoner ; but then thus 

was only dene with the priſoner's conſent, nay, at his earneſt defir. 
guch was che / caſe of Alexander and Charles Kinlochs, tried in the 
year 174b, at St Margaret's Hill, for high treaſon; where, 6% ee. 


idle nee 
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vilence| voa given, at their on particular deſire, and out of indul- 
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gence to them, their jury» was diſchargod; and, being afterwards 
tried and convicted ha ne jury, they ipleaded, in arreſt of judge- 
ment; That their trial was null, becauſe of the withdrawing the j Ju- 
ror; Afteravery learned debate, which is recorded TWP Wa by Mr 
Juſtice Foſter; {Reports ofi cCrown=Law, p. 22. ), their plea was over- 
ruled. It was thought they could not object to what had been done 
at their own earneſt, requeſt: However, the judges were not unani- 
mous in this; and it is remarkable, that though the Kinlochs were 
condemned; yet they were never eve ute. 

The ſame: learned judge reports the caſe: of one Eliſabeth "ig 
who took tlie pains of labour during her trial; and the court diſ- 


charged the jury of her. But this was alſo out of indulgence to her; 


and indeed it does not appear that ever ſhe was tried afterwards. , 

Theſe caſes are mentioned, to ſhow, that it was thought a ſtretch 
of the common law in capital caſes, though che evidence was not ta- 
ken, to diſcharge a jury even with the priſoner's conſent. 

The proſecutor, in ſupport of che contrary opinion, aa a Wat 
ſage from Lord Hale, vol. 2. p. 294. wherein his Lordſhip fays, 
* That notwithſtanding the ancient law, as laid down by Lord Coke 
* and others, yet the contrary courſe hath; for a long time, obtain- 
* ed at Newgate.” It is true Lord Hale ſays ſo; but all the other 
books differ from him, and lay down the rule from the ancient law, 
as he calls it, which was always followed, except in arbitrary times. 
This paſſage in Lord Hale refers to the precedents of Whitbread and 
Fenwick. But if your Lordſhips look into the report of the Kin- 
lochs caſe above mentioned, you will ſee how much Lord Hale is 
cenſured for what he ſays upon theſe caſes, and that they were diſ- 
claimed by the attorney-general himſelf; who ſays, © That they did 
not Cite theſe books with an entire approbation of the practice in 
* every inſtance in which it prevailed; for ſome of the cafes, parti- 

* cularly Whitbread's,” ought never to be drawn ian, example; but 

only to ſhow what the opinion of thoſe times was,” And the judges 
in the Kinlochs; caſe, joined in condemning the proceedings in the 

| caſe 
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caſe of 'Whithfead and FenwidkfAs orebandiullegat;> Andithis afford 
a:ſuficient auſwer ta twororabreedtates which the proſecutor quotez 
from Hale and from Huncomb anch auhich thoalls e of neceſſi 
Buch of theſe as art di ſurothe henafiflarid ind ulgence of | the prifhy. 
er, (asi the f madnels),2qamner be fſrt up againſt! fo many 
clear authorities retogniſed and ibſtabliſhedꝭ info; retent: a, deciſion as 

that off the |K inilochs above anetiuned e ˖ ˖ but 2 
Nor i conferny aD por citor alledgrs,confined:49 capital 10 
ſes Alp neut I cim, odfes' nor dapitalyitherrale; above mentioned 
laid down by Viner is⸗held tobe triti juris, as appears! by two late 
cles Reports of the (Crown pA wi. That of the King and 
+Morgun; Hilary, th Geo-IIL/ n an ndictment for perjury; and 
the KinglandFelf7Trinmrth Groll. on an indictment for barratry; 
0 betRTWlüch eaſe Lord Hardwicke, at the fittings, refuſed to 
& ithdraww A jurbH at the prayer of the King's counſel, becauſe the 

eefendant's eh refuſed to conſent to it,” © þ 

Prom afl tha th lit Appears, that, had this caſe been in 
rag kr "He Fury" Coch ict eren Have been 2 that is th 
poſing that Were btherwife, what has that Kite! wth Aromen a 
jury after'evideiite given? There tlie law of England is clear; and 
the gertlerfieH bh the" the fide brave not only never attempted to 
produce A ſingib aüttiotity, But have” hardly atem pted to argue th 
my Adijbupring jtifies After evidence given, is a ſtep infinitely 
ſtronger atid thiofe HRadzardöus, and the law of England does not ad- 
mit of the leaſt doubt upon p For this your Lordſhips ſhall only 
hear ne duthtörity! flämelyf the reſolution of che whole twelve jud- 
ges in England up the" trial bf Henry Lord Delamere for high 
treaſon; ifi the year 168 5 State-Trials, vol. 3. p. 378. The trial was 
not in Saint, but by commiſſion to a Lord High Steward. Af- 
ter the evidence was taken, the priſonier earneſtly requeſted, that the 
butt ſtiöuld adjqurft büdto ke nekt day, he being much fatigue 
with the length of the trial, ànd that lie might be able to go through 
his defence, The Lord High Steward told him, That in the ordina- 
; rr 
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ry courts of judicature\\\itwas an eſtabliſhed point, That after evi- 
dence given, tlie jury could nut be adjourned, but muſt proceed; (in 
che inquiry, and be kept together tillathey fare agreed in their ver-: 
dict; but that un hall Fomechefitaney! vchetherhat could be applied 
to this caſe; where the triers wene:peers; ho; had the trial been in 
parliament, might acljouin and her ꝓpr opoſed to; conſult with my 
Lords the Judges; which was according done. My Lord Chief 
juſtice Herbertp:afteroconſylting with-thequdges; roturned their an- 
{wer und, ambngothertthingaf Haid, M Lord iim the firſt place; 
« where the triabis by a jury, there the las clear; the jury once 
charged, can never be diſcharged till they have given their ſverdict. 
This is clear; and the reaſon of that is for fear, of curruption, and 
«tampering with the jury an ufficer) is fH/οσto xe che ur to- 
e gether, without permitting, ĩhem to ſepaxate, or an one to con- 
« verſe with them.; for no man Knows, qhat may happen: for cho 
« the law requires honeſt, men ſhould be ꝓeturned upon juries, (and 
« without, a known objection they, are preſumed, to he robi et legales 
a lboninen, Vet FREY are WEAR ment ANG, erh E Ha. o e 
«on by,undue, applications.“ ohr dagen We oi bannsteb 19h 
This, my Lord, it is ſaid, pn 1N; this caſe; 1 becauſe the Lords 
Y « that are to try a Peer, are, perſons of that great integrity and ho- 
« nqur,. that there, 1 is, not the leaſt preſumption. of their being. to be 
* prevailed upon. in any ſuch;way z; and for that, reaſon, becguſe of 
6 the confidence which the law repoſes (and juſtly,) in Perſons of their 
„quality, they are not fworn,, as common ordinary jurors are, but 
are charged, and deliver their verdict upon, honour.” And he 
goes on do, ano That had the trial been, in parliament, th Lords 
might have adiourned,“ &c. But whether being judtges 5 in that 
caſe, and an this caſe. only in che nature of a jury, makes the 
difference, &c. we cannot preſume to make any determination, 
dec. but fabric the juriſdiction of your gyn court to your own. 
f derermination.” , And, the Lord, High Steward ERIN Aller 


delyering lis opinion, refuſed to adjourn ,. 
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The caſe is ſo much in point, that it is unneceſſary to argue upon 

it, Nor can it make any diſtinction in the prefent queſtion that it was 
a capital one. In public crimes, whether capital or not, our lau 
makes no diſtinction as to the forms of trial, except in one particular, 
introduced by a ſpecial ſtatute, againſt taking down the evidence in 
writing. This form, though depending merely on cuſtom, requi- 
red the force of a ſtatute to alter it. The not adjourning juries in 
England after evidence is taken, ſo far as the counſel for the pannel 
are informed, depends upon cuſtom merely, and reaſon. They have 
no direct act of parliament, as we have; and yet we have found n; 
inſtance from any of the law- books of England, where ever a jury 
was adjourned on any account whatever. 
Mie cannot agree with the gentlemen on the other fide, that it i; 
improper in this caſe to argue from the analogy of the law of Eng- 
land. In points of this kind, ſuch an analogy will have the utmoſt 
weight with your Lordihips. Theſe two united kingdoms do (till 
enjoy the happineſs loft by other nations in Europe, to have their li- 
berties ſecured by this noble inſtitution of trial by jury. The pre- 
ſent queſtion goes to the very eſſence of that inſtitution ; and in that 
light it is fair and proper to argue from the cuſtom in the one 
kingdom to that in the other. They ought to be fimilar in that, 
without which jury-trial would be only a name. 

It was ſaid on the other fide, That we lived in 3 times of 
liberty, when there was no hazard that the public proſecutor either 
would deſire to oppreſs, or courts of law abule, diſcretionary powers, 
This 1s, indeed a great truth; we certainly do live in ſuch times: 
but that very circumſtance throws us off our guard ; we are apt to 
be too little jealous of exertions of power, when we ſee none uſed but 
thoſe which are for our good. All hiſtory confirms this obſervation; 
and as an inſtance of it, it may be remarked, that in the reign of 
the great Queen Eliſabeth, there were many exertions of power ad- 
mitted of, which became precedents for thoſe arbitrary meaſures 
purſued by ſome of her ſucceſſors, to their and the nation's fad ex- 
perience. 

Your 
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your Lordſhips; therefore,” will conſider well this caſe; and the 
conſequences df it. The accident that happened was a very ſingular 


1 admitted never to have happened before in the courſe of ſeveral 


hundred years, and unlikely eder tõ happen again. Statute will provide 
for great and frequent inconveniencies. It would leſs wound the 
law, in caſe of ſuch un accident, to take a verdict from the remain- 
ing part of the jury. Your' Lordſhips would hardly take chat ſtep, 
though the number of fifteen depends on cuſtom merely. But if a 


jury wulf be when the maxim, That our diets are peremptory 


. in criminal © courts; has no meaning. Such being the caſe, your 


Lordſhips will be loath to eſtabliſh any precedent which may deeply 
wound the law, and render a ſtatute, which has always been conſi- 
dered to be the Magna Charta of this country, entirely uſeleſs, and of 


no effect. And, to conclude almoſt with the words of a learned 


judge, (Foſter's Reports of crown-law), your Lordſhips will conſider, 
that the policy of the law of Scotland, and indeed the true principles 
of all goyernment, will rather ſuffer many private inconveniencies, 
than introduce one public miſchief, You will conſider the'trial by 
jury under its eſtabliſhed forms, as part of the jus publicum, as a ſa- 
cred depoſitum committed to the judges, which they ought to deliver 


| down inviolate to poſterity.” 


The interlocutor was in. theſe words, July 11. 1 763. © Find, That 
« after the jury was ſworn, and charged with the pannel, the trial 
« ought not to have been adjourned; but that, from the neceſſity of 
the caſe, the jury ought to have been diſcharged, and the pannel 


« ſubjected to a new trial: and therefore, as in this caſe the trial 


I 14 adjourned, and the jury ſeparated, after they had been ſworn, 


* and charged with the pannel, and that the] jury did thereafter re- 


i © turn a verdict, find the proceedings null and void; and for that 


* reaſon aſſoilzie the pannel Junpliciter, and diſmiſs her from the 


. 
1 40 bar,” 


| 4a. Montgomery, et alii. Alt. Swinton, e ali. 
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No 73. 80 February 1765, 
The BRITISH LiNEN-ComPANY, and his MONO Advocate, 


AGAIN'S T 
Juks BAILLIE, late Schoolmaſter in Dundee. 
Forgery not triable before the Juſticiary in the finſt inſtance, when the 2 


direct manner of improbation is to be * — How an indictment difer; 
from criminal letters. 


HE indictment was laid upon the laws of this and all other 
well- governed realms ; and it charged him with counterfeiting, 


&c. the notes of the Britiſh Linen-Company ; and alledged, That by 


comparing the notes he had fabricated, with the authentic notes of 
the company, and from other evidence, it wall appear, that all and 
each, or one or more, of the ſaid notes, ſo ſpecially above deſcri- 
* bed, and found in your poſſeſſion as aforeſaid, are falſe and for- 

* ged; and that you the ſaid James Baillie are, and muſt be pre 
* famed, the forger thereof; and that one or more of them has, ut 
* have, beer uttered, changed, or uſed by you, knowing them to 
be forged.” 

His counſel objected, in i the fit place, That though forgery may 
be cogniſable by the Juſticiary in the firſt inſtance, when the dired 
manner of improbation is to be uſed; yet it is not when the indired 
manner is to be uſed, as in the preſent caſe, The Seſſion, in ſuch 
caſe, has a privative juriſdiction; and the perſon accuſed mult be 
remitted to the Juſticiary, after the deed challenged has been impro- 
ved by the Civil court. This procedure is neceſſary; becauſe, fi}, 
the peremptory diets. of the Juſticiary are incompatible with the pro- 
eedure in the indirect manner of improbation, in which nungquan cou. 
cluditur. Beſides, this manner would require ſuch a long ſederunt, 
as would deſtroy both court, jury, proſecutors, and pannels. 241), 


Great abſurdities would follow, if trials, in ſuch caſes, were to pro- 
ceed 
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ceed before the Juſticiary in the firſt inſtance : for, notwithſtanding 
the verdict of a jury, finding the deed challenged improbative ; yet 
it would remain {till a good deed ad civilem effectum, till improved by 
the ſeſſion : and it might happen, that upon an action of improba- 
tion being brou ght for that purpoſe, new evidence might be found 
out by the perſon accuſed, which the ſhort induciæ allowed him be- 
fore the Juſticiary had prevented him from laying before that court; 
and thus a contrariety of judgements might be occaſioned :. there- 
fore it has been juſtly held hitherto, that the Seſſion has the ſole 
power of judging as to the corpus delicti in every ſuch caſe; and the 
doctrine of the Roman law is the ſame; J. 23. C. ad leg. Cor. De * 
bs, 
l Anſwered, It would be very ſtrange, if the ſupreme criminal court 
had not a power of trying one of the moſt atrocious crimes, A jury 
can, with the greateſt propriety, try the fact as to the forgery, or 
uſing the writing forged. The notes, in this caſe, are the corpora 
delicti; but many caſes might be figured, in which a trial for for- 
gery might proceed, although the writing forged had been deſtroy- 
ed. What Mackenzie ſays upon this head is wholly inaccurate. He 
ſuppoles, that there is a ſtatute which gives the Seſſion a juriſdiction 
as to forgery, But that is a miſtake, though there is a ſtatute gi- 
ving that court juriſdiction as to falſe witneſſing, And he is miſta- 
ken even as to the caſe of Lord Blantyre, which he quotes : for there 
was no remit in that caſe to the Seſſion ; and forgery in it was only 
charged as an aggravation of theft, Facts and circumſtances may, 
with equal propriety, be judged by a jury as by the court of Seſſion. 
But at the ſame time, the truth is, that the charge in the indictment 
is direct. The proſecutors have no reaſon to apprehend, that the 
trial in this caſe will be uncommonly long. In many caſes, trials 
| for forgery have proceeded both before this court and the circuit, 
iim che firſt inſtance, for forgery ; Caſe of Macculloch, July 7. 1664; 
5 N 1 caſe of Nicolſon, January 22. 1694; Houiſon, November 19. 1705 ; 
„Gordon, November 1706; Adam, December 1709; Dunbar, No- 
* vember 1 5. 1714; Ramſay, July 9. 1716; Copland and Wilkie be- 
| I 12 fore 
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fore the circuit at Dumfries, May 1. 1741; Millar hefore the cireuit 
at Air, September 19. 1754. In many caſes, a civil queſtion ma 
be prejudicial or preliminary to the eximinal one; as in theft, if thy 
pannel ſhould plead, that the thing ſaid to be ſtolen was his proper. 
ty; but that would be no reaſon fpr delaying the criminal action 
Were it otherwiſe, ſuch pretences would never be wanting. 
Replied, When forgery is ſo atrocious as to merit a capital puniſh. 
ment, the pannel can be tried no where elſe than before the Juſticia- 
ry; but the corpus delicti muſt depend upon the previous ſentence qt 
the Seffion: Nor is there any intonſiſtency in this procedure: for, 
properly ſpeaking, it is only the trial of the forged deed, not that of 
the forger, which is confined, in the firſt inſtance, to the Seſſion. 
It is neceſſary, that the writing challenged be produced; Stair, b. 
tit. 20.; Bankton, vol. 1. p. 297. And the reaſon is plain: It is not 
the imple aſſimilation that conſtitutes forgery; there muſt be dhlu 
malus ; and that can only be preſumed or proved by founding on or 
abiding by the deed in judgement : and if it be produced and abidden 
by, the next queſtion is, Whether it be probative or improbartive! 
A decree of improbation fufficiently aſcertains the corpus delicti; and 
thereupon the trial may proceed, though the writings have been 
deſtroyed. The caſes referred to by the proſecutors do not apply: 
for in theſe the trial was in the direct manner. But the pannel has 
diſcovered two caſes that are in point for him. The firſt is obſerved 
by Fountainhall; in June 1683; the other is that of William and John 
Baillies in Auguſt 1715. [See Ne 29.]. As to what is ſaid with re- 
gard to the crime of theft, the pannel will admit, that if the que- 
ſtion of property depended entirely upon facts which could be eafily 
ſettled ia the courſe' of the trial, no delay ſhould be allowed: but, on 
the other hand, if fuch queſtion depended upon nice points of lan, 
the trial ought not to proceed till after theſe ſhall have been fixed 
by the proper civil court; and ſo it was determined, Feb. 10. 11. 1009 
Alexander Hume; Aug. 2. 1665, Mr James Row. In this caſe a u. 
riety, of points of law fall to be diſcuſſed; ſuch as, the power of the 
Britiſh Linen--Company to iſſue nates, transferable by ſimple delivery 
SS from 


, . - ob. To. AMOR. 


WE fecution at the inſtance of the public. By Ron, attach, the accuſer 
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&-om hant to hand, and payable to the bearer on demand; by what the 


I obligation on the company to pay the notes is conſtituted, whether 


by the ſubſcription of the manager or accountant, or by —— of 


che company's ſeal. 


05. II. A private party here is has by: way of indictment; 


J which is incompetent, but at the inſtance of the Advocate a- 


lone. A private party ought to raiſe criminal letters, which paſs up- 
on a bill; as thereby the court has an W to e of the 
propriety of the accuſation. 

Anſ. Where the perſon to be tried is in e indiftmerit 
is a more proper mode of accuſation than criminal letters; for 


theſe ſuppoſe him to be at liberty, and therefore give authority 


ö do cite him to find caution within ſix days for his appearance. The 


Advocate is here a proſecutor; and, at any rate, the trial-may pro- 
ceed at his inſtance: but it is a miſtake to ſuppoſe, that an indict- 
ment does not require a bill. In many caſes, trials have proceeded 
at the inſtance of private parties by way of indictment; Feb. 8. 1697, 


ES Macculloch, [See No 13.]; July 1738, Young; July 1742, Samuel; 
july 1750, Malloch, [See Ne 58.]; Nov. 1751. Normand Roſs, 


Replied, In the caſes quoted by the proſecutor, no objection was 


| 8 made to the form of procedure by the pannels: the queſtion is there- 
= fore entire; and it is clearly for the pannel upon pure and abſtract 
principles. 


From the 4th book of Reg. May. it appears, that anciently the prima- 


1 7 ry Tight of criminal proſecution was 1n private parties; and it was. 
A only in caſe of their not exerting it that the crown could take it up. 
Ihe method of private proſecution was therefore fixed. The accuſer 
WE fer forth his charge, and found caution to follow it out. The perſon 
| @ accuſed was admitted to bail, excepting in the caſe of murder; if he 
f 5 did not find bail, he was committed, and a day fixed for his trial. 


dis is much che ſame with the procedure at preſent upon criminal 
Etters. 6 


The Reg. Maj. gives no preciſe account of the manner of a pro- 


muſt 
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muſt begin by procuring an attachment; after which, he is alloy. 
ed to give a ſummons upon fifteen days. | 

Proſecutions were firſt reduced into regular form by at. Ales, J 
which introduces indictments, and forbids any perſon to be arreſted 
by the King's ſervants unleſs he be firſt indicted. But theſe indig. 
ments were not proper actions at the inſtance of the King or Adio 
cate; they were no more than accuſations before the juſticiar, upon 
an inquiſition made by a jury, conſiſting of the chief magiſtrate 
of the place, and three reputable perſons in the neighbourhood. And 
immediately upon this the perſons accuſed were attached, and tried 
in due time before the juſticiar by a jury: ſo that theſe indictment 
made no mention of any proſecutor. The accuſation was produced 
upon inquiry made by the court; and being grounded upon a ver- 
dict, it entered in ſome meaſure into the record in its original ſtate; 
upon which a note was made out by the Juſtice-Clerk, and delivered 
to the pannel, without any precept from the court to that purpoſe, 
or any form of execution, Mackenzze, part 2. tit. 19. F 1. Accor- 
dingly in the old ſtatutes, the Juſtice-Clerk, who, prior to 1663, had 
no vote in the court, is mentioned as the perſon who had the direc- 
tion of indictments, or dittays, as they were then called, See Statute- 
Law abridged, voce Juſtice-Clerk. 

By act 1587, c. 82. commiſſioners were appointed for taking up 
dittays; but indictments proceeded as formerly; and according, 
in the caſe of Macculloch contra Gordon, Dec. 5. 1666, it was found, 
That an indictment of treaſon needed no ſolemnities of execution, 
but might be delivered by the Juſtice-Clerk's ſervants. And in the 
form of an indictment in Mack. Crim. no mention is made of it 
proceeding at the inſtance of the King's Advocate. 

By act 1587, c. 77. a power of proſecution is for the firſt time gr 
ven to the Advocate; chiefly, it would ſeem, in commodum fiſci : but it 
is plain from the words, that no greater power was given him that 
what was formerly veſted in private parties, viz. a power to prof 


cute by criminal ſummons, The word purſue is uſed both in the 
| . rubric 
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rubric and body of the at, and that word is always applied to pro- 
cedure by ſummons. 

On this footing matters continued, until 8* Anne, the Advocate 
and private parties always purſuing by criminal letters, and indict- 
ments only being raiſed upon report from the commiſſioners for ta- 
king dittays in the ſeveral counties; which, when returned into the 
court of juſticiary, were put into a roll, to be called at the cir- 
cuits, for trial of the crimes therein contained, and got the name 
of the porteous roll: for anciently, circuits were held over the 
whole kingdom, Edinburgh not excepted, the court of Juſticiary 
being entirely itinerant; and even fo late as the reign of James VII. 
a circuit-court was held at Edinburgh. =_ 111 

By 8 Anne, c. 16. the former method of taking up dittays was a- 
boliſhed. Crimes to be tried at the circuits, were ordered to be in- 
quired after by the juſtices of the peace on certain days of the year - 
and the evidence was to be tranſmitted to the Juſtice-Clerk, or his: 
deputes, at Edinburgh, art leaſt forty, days before holding of the cir- 
cuits, to be given by him to the King's | Advo cate, hes Ns 
might be raiſed as formerly. . 1 53 . 

Indictments therefore at the circuits continue on the ancient foot- 
ing; with this difference, however, that they are drawn up, not by 
the Juſtice-Clerk, but by the King's Advocate; who having been in 
uſe to proſecute by criminal letters, which always proceeded at his 
inſtance, has aſſumed the privilege of inferting. his injtance in indict- 
ments made out by him in conſequence of this act. 3 

It is plain, however, the, legiſlatyre underſtood there was a mate- 
rial difference between indictments and criminal letters ; for the laſt 
* clauſe in it provides, Thar nothing ſhould reſtrain the Advocate, or 
. : any perſon, ** to inform and proſecute any criminal action or cauſe 

8 a before the circuit-caurt, in the lame way and Manner as is in uſe 
to be done before the jaſticiary-court at Edinburgh.” 

Upon this act it is to be obſerveU, f, That all proced ure at the 
circuits had formerly been by indictment 21v, That indictments 
were in conſequence of prelentments from the commiſſioners of 1 


tay. 
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tay. 3dly, That procedure by way of criminal action had been ap- 
propriated to the Juſticiary at Edinburgh. 4thly, By this aq that 
method of procedure is permitted to circuits. 5thly, That the 4 
having appointed indictments to be made out as formerly by de 
King's Advocate, it was thought neceſſary to reſerve to him a pong 
of purſuing by way of action; which ſhows he would have been oak 
cluded from it, had the form of proſecution been limited to that by 
indictment. 6thly, The way of indictment was not permitted 9 
private parties by this act at all; and had it not been for the li 
clauſe, they could not have brought criminal cauſes before circuit 
courts. 2 

Indictments therefore were peculiar to the circuits, criminal ze. 


tions to the juſticiary. But after circuits for the Lothians went into 


deſuetude, ir is probable that dittays nevertheleſs were taken up fi 
theſe counties, which were tried in the Juſticiary, By 8e Joy, 
however, indictments were only to be uſed upon preſentments from 
counties, to be made within the diſtricts of particular circuits, and 
for crimes to be tried in theſe circuits: but though of conſequence, 
no ſuch preſentments could be made for the three Lothians, which 
are not within the bounds of any circuit; yet the practice of trying 
by indictment within theſe counties was erroneouſly continued, pro- 
bably from that method not being ſo troubleſome as criminal letters 
But this error has chiefly taken place where the Advocate was proſe- 
cutor: private parties may have done the ſame in a few inſtances; 
but theſe cannot ſubvert all the ancient and eſtabliſhed forms of cri- 


minal procedure. And, upon the whole, there ſeems good reaſon 


for maintaining, that private parties cannot proſecute by way of in- 


dictment, and that neither can the Advocate himſelf, unleſs upon 
preſentments for crimes to be tried at the circuits. 

As to the alledgeance, That even indictments require a bill, Mac- 
kenzie, part 2. tit. 19. lays down the contrary in expreſs terms, And 
though letters of diligence are applied for by bill, in order to execute 
an indictment, yet the indictment is not ingroſſed in that bill; 
whereas in the bill for criminal letters, the whole charge is recited 

verbatim: 
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verbatim: ſo that the court has an opportunity of conſidering the 
grounds of the proſecution. Beſides, by act 1579, c. 78. when cri- 
minal letters are taken out, the Advocate himſelf, as well as private 
parties, muſt find caution to proſecute ; but that is not required at 
ing indiQtments. 

It is true, in this caſe, the Advocate proſecutes as well as a private 
party; but that does not take off the objection. For, in the firft place, 
From what has been already ſtated, there is great reaſon to diſ- 
pute even the Advocate's power to proſecute by indictment, but 
before circuits, 2dly, There is no evidence the Advocate could 
have brought the pannel to trial, had no private proſecutor appear- 
ed. If, therefore, the indictment 1s incompetent to the private pro- 
ſecutor, no procedure can follow; and accordingly in the caſe of Pa- 
trick Gordon above mentioned, who was tried for forgery at the in- 
, ſtance of Thomas Duncan and the Advocate, the court ſuſtained the 
defence, That the private proſecutor had diſclaimed. Laſtly, What- 
erer the pannel's fate may be, he has a right to infiſt, that the pro- 
 fecution {hall no longer be carried on againſt him in the name of a 
company, to whom it is incompetent to bring him to trial in the 
- WW vay they have thought proper to attempt. | 
b 0bj. Il. It is eſſential to the crime of forgery, that the deeds or 
writings ſaid to be forged be obligatory in law. But the notes of the 
Britiſh Linen- Company are not. It is needleſs to ſtate the argu- 
ment upon this, as it went to the court of ſeſſion. For 


" " 
MS. . * 8 


. = : The court of juſticiary pronounced the following interlocutor, 
a : Feb. 11. 1765. In reſpect of the peculiar circumſtances of this 
- WW © caſe, find, That it is inexpedient to go on in this trial before this 
1 4 court prima inſtantia, and therefore diſmiſs the proceſs; leaving 


3 proſecutors to try the pannel for the crimes libelled before the 
court of ſeſſion as accords.” 
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Act. Montgomery. Alt. Croſbie, Wight, Coſmo Gordon. 


N. B. Baillie was afterwards tried before the court of ſeſſion; who 
did not remit him to the juſticiary, but themſelves inflicted an ar- 
bitrary puniſhment upon him. | 
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N? 74. | June 1766, 
Sir JohN GorDon of Invergordon, Supplicant. 


The King's Advocate cannot be compelled to give his inſtance to a proj. 
cution. | 


N November 1758, a petition and complaint was preſented to the 
court of ſeſſion by Mackenzie of Brae, and others, members qt 
the town-council of the borough of Dingwall, in terms of the ſtatute; 
of the 2d and 16th of the late King, ſetting forth, That the election 
of magiſtrates and counſellors for that borough at Michaelmas 17;3, 
had been brought about by bribery, and other unlawful means 
employed by Colonel John Scot and his agents; and therefore pray- 
ing the court to void the election made by the pretended majority, 
and to declare that of certain perſons voted for by the complainer,, 
Ke. 

In the anſwers to this complaint, it was alledged, That practices 
of a like nature with thoſe complained of had been uſed by a certain 
gentleman who ſtood candidate in oppoſition to the Colonel. Upon 
this Sir John Gordon appeared by his counſel, - and defired a proof at 
large might be allowed to the reſpondents of theſe articles. 

A proof was accordingly allowed to both parties, Aug. 8. 1759; 
and, upon adviſing it, the Lords found, © That the election made 
* at Michaelmas 1758 by the perſons complained on, was brovglt 
about by means of bribery and corruption; and therefore found 
the ſame void and null, and reduced, decerned, and declared ac- 
* cordingly ; but refuſed to declare the perſons voted for by the 
* complainers to be legally elected magiſtrates of the ſaid borougi 
of Dingwall; and found Colonel John Scot, Kenneth Bain of Tul 
„loch, Kenneth Mackenzie, and Andrew Robertſon, conjunctly and 
e ſeverally, liable in the full coſts of ſuit,” _ | 

. Afterwards a petition was given in to the Lords, Avg. 9. 175% 


praying for penalties againſt the Colonel, and the three other pe- 
| ſons 
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ſons mentioned in the interlocutor; and a doubt being ſtarted, whe- 
ther the penalties could be awarded upon a ſummary complaint? 
to remove that, a ſuppletory action of declarator was brought, to be 
conjoined with the proceedings on the complaint. 

This action, to which the Advocate gave his concourſe, was 
funded upon the common law as well as the ſtatures; and after 
pecifying the various acts of bribery and corruption alledged to 
have been proved, it concluded, That the four gentlemen above 
mentioned, and four more, all of them actors and aſſociates in 
« this ſcene of corruption, had thereby incurred the penalties and 
« J;{fabilities contained in the foreſaid act of the 2d of his late Ma- 
« jeſty, or at leaſt, upon the common law of the realm, they had, 
« by their ſaid offences, forfeited and loſt their right of burgeſsſhip, 
and ſhould be diſabled from electing, or being elected, into truſt, 
« office, or franchiſe, in the {aid burgh; and that they thould be fi- 
ned in the ſum of L. 500 Sterling each for their ſaid offences, and 
« gtherwife puniſhed for the fake of public example.” 

The defenders objected both to the competency of the action, and 
title of the proſecutors :: and after a hearing in preſence, and infor- 
mations, the Lords found, Jan. 13. 1762, * the aQtion not compe- 
(tent before this court; and therefore diſmiſſed the ſame,” The 
| I judgement proceeded chiefly on this, That it was a fundamental part 
of the conſtitution, to preſerve the juriſdiction of the civil and crimi- 
nal courts ſeparate and diſtinct; and that the people of this country 
& ought to be tried for crimes and offences, eſpecially thoſe of a poli- 
cal nature, by a jury, which they could not have before a civil 
| 5 court. The judgement was affirmed by the Houſe of Peers, March 14. 
1763. 
== vir John Gordon after this inſiſted, That the Advocate ſhould 
1 bring a criminal proſecution, at his inſtance, againſt the gentlemen 
= above mentioned, which his Lordſhip declined. After various con- 
eerlations and meſſages between them, Sir John, April 14. 1763, 


not only give his concourſe or concurrence to a proſecution beiore 
de court of juſticiary againſt theſe gentlemen, to be raiſed by Sir 
E K k 2 John, 


made a written requiſition to his Lordſhip, inſiſting, That he ſhould | 
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John, but alſo his inſtance, . His Lordſhip returned this anſwer; in 
e e will not proſtitute my office to ſerve the purpoſe of pri. 

vate reſentment. When the criminal libel: was brought in the 

court of ſeſſion recently after the crime was committed, the pu- 
x 1 by advice of their counſel, aſked no more than the con. 
** courſe of the King's Advocate for the time, that being ſufficient 
*< for all the purpoſes of private and public reparation. At thi; 
** diſtance of time, I will not adopt the action at my own inſtance 
will give my concourſe to any criminal libel brought by a par 
having intereſt to purſue.” 

Afterwards Sir John made another ellen to the Advocate 
July 4. 1764, defiring to know, whether his Lordſhip would concur 
as a proſecutor along with him? or, in caſe his Lordſhip declined 
concurring as a proſecutor, would he adhibit his concourſe at Sir 
John's inſtance ſolely ? and did his Lordſhip underſtand, that by gi- 
ving ſuch concourſe to Sir John, he gives it to a perſon having a 
proper title and intereſt ? his Lordſhip would explain what 1s meant 
hy the concourſe he offers, and what benefit Sir John would derive 
from it. To this his Lordſhip anſwered verbally, That he had al- 
ready ſignified his reſolution in writing; that Sir John's lawyers 
would explain to him what is the meaning of the Advocate's con- 
courſe, and what the effect of it would be in the preſent caſe. 

Upon this Sir John preferred a petition to the Lords of Juſticiary, 
praying their Lordſhips to appoint it to be ſerved on his Majeſty's 
Advocate, and him to give anſwers thereto on ſuch notice as may 
ſeem proper; to find, That he has done wrong in refuſing his in- 
ſtance to the proſecution demanded; and in. conſequence thereof, to. 
make ſuch order as to their Lordſhips ſhould ſeem juſt. | 

In ſupport of this demand, the petitioner, after ſtating the fad 
and ſome obſervations, in the courſe of his narrative“ argued thus. 
The petitioner apprekends, that although, by the eſtabliſhed forms 


* Theſe are inſerted verbatim, and animadverted upon, in the anſwers for the Ad- 
vocate. | 


of 
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of criminal procedure in this country, no proſecution can be carried 
on without the intervention of his Majeſty's Advocate, either proſe- 
cuting at his own. inſtance, or concurring in the proſecution of a 
private party; yet where-ever a relevant information is exhibited to 
his Lordſhip by any private perſon, where ſufficient evidence 1s of- 
fered of the facts contained in that information, and the proſecution 


ſhip cannot, arbitrarily, with-hold the aſſiſtance of his office, in ei- 


mand; and that if he does ſo, without ſufficient reaſon, it is compe- 
tent to your Lordſhips, as being the ſupreme judges in all criminal 
matters, to interpoſe your authority. It is with this view that the 
preſent application is now made to your Lordſhips, that you may 
interpoſe your authority efectually, ſo as to prevent a criminal ac- 
tion of ſo general and conſtitutional a nature from being eluded, 
merely by the King's Advocate's with-holding his inſtance, which 
the petitioner apprehends he is in duty bound to. give. 
If it is law, that his Majeſty's Advocate, upon a pointed ine 
tion of a crime given in to him by a private party, who not only 
condeſcends upon proper evidence, but likewiſe offers to be at the 
whole charge of the proſecution, may, neverthelefs, by a ſimple na- 
lumus, prevent that proſecution altogether ; the petitioner muſt be 
forgiven to ſay, that in point of police and public juſtice, the conſti- 
tution of this country, ſo happy in other reſpects, is miſerably defec- 
we. Cuſtom, during a long period of years, ſeems to have eſta- 
bliſhed it as law, that the title to purſue in proſecutions for crimes. 
of a public nature, is veſted, in this part of the united kingdom, in 
ms Majeſty's Advocate; and the. petitioner can ſcarce doubt, that 
ſuch is the law, after the opinions he has received on that ſubject, 
and what he has heard advanced, both at the bar of the court of 
leſſion, and in the Houſe of Lords, in the courſe of the proceedings 
which were the conſequence of the Pingwall elections in the year 
1758. Certain, however, he is, that if ſuch a title is veſted in o- 
chers, it is to be exerciſed with the utmoſt diſficulty, and, being liable 


4 


offered to be carried on without any expence to the public, his Lord 


cher of theſe ſhapes, according as the nature of the offence ſhall de- 
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to many objections, muſt be vindicated by a tedious and expenſiys 
litigation. But ſuch being the law or practice, it becomes. a que- 
ſtion of the utmoſt importance to this country, how that title to pro- 
ſecute for public offences, which is veſted in his Majeſty's Advocate, 
may be uſed. © 
The laws of both parts of the: united kingdom have long denied 
a diſpenfing power to the crown. In Scotland, the claim of right; 
explicit in declaring, that, to aſſert an abſolute power to caſs, an- 
nul, and diſable laws, is contrary to law. Yet if the King's Adro. 
cate, while he poſſeſſes the title to purſue in crimes of a public ga- 
ture, may refuſe his inſtance, while a pointed information is exh;. 
bited to him of ſuch a crime, ſuch an abfolute power of difabling 
laws, does actually exiſt in that officer, though diſclaimed in the 
moſt general terms in the claim of right. 
The petitioner, therefore, cannot permit himſelf to ſuppoſe, that 
his Majeſty's Advocate can refuſe his inſtance in ſuch a caſe; at leaf 
if he does refuſe it, he apprehends it muſt be on a cauſe aligned, 
and that the propriety of ſuch cauſe is ſomewhere cogniſable by le- 
gal procedure: and he can ſuppoſe it cogniſable no where elſe, but 
in that court which is competent to try the action itſelf, where 
ſuch inſtance is demanded ; for he underſtands it to be a moſt gene- 
ral principle, That where a juriſdiction reſides, every power neceſſa- 
ry for explicating that juriſdiction reſides alſo, according to the opi- 
nion of Javolenus, I. 2. ff. De juriſdlictione: Cui juriſdictio data eſt 
© ea quoque conceſſa videntur, fine quibus juriſdictio explicari non 
„ potuit.“ 
Accordingly your petitioner is informed, that it is not without 
precedent in this country, for a court of juſtice 4% interpoſe in de- 
termining the propriety of the conduct of his Majeſty's Advocate in 
the exerciſe of his office, and where he has refuſed to lend his official 
aid, when required, on juſt cauſe, to compel him to give that aid. 
Thus, in the court of ſeſſion, Sir Thomas Hope, while King's Ad- 
vocate, having refuſed to ſubſcribe two bills of improbation at the 
inſtance of the Earl of Abercorn, and James Inglis of Ingliſtoun, 
(though 
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(though he aſſigned a cauſe for his refuſal, viz, That the King had 
an intereft to defend in thoſe very actions), was ordained to ſub- 
ſeribe the bills. Nor did the court reſt ſatisfied with determining 
this particular caſe, but made a general order concerning the duty of 
the King's Advocate in all ſimilar caſes, by their act of ſederunt, of 
date the laſt of January 1633. And this precedent is the more re- 
markable, that it happened at a time when matters of prerogative, 
and the powers devolved by the commiſſion of the crown on all its 
ſervants, were carried farther, and inſiſted on more ſtrenuouſly, 
than they can be in later times, ſince they have been better aſcer- 
tained. | 

Your Lordſhips, therefore, as the ſupreme judges-ordinary in cri- 
minal matters within this part of the united kingdom, and of conſe- 
quence judges competent to all crimes, of whatever denomination,, 
committed in Scotland, muſt poſſeſs the ſame power with reſpect to 
criminal actions, that the court of ſeſſion poſſeſs with reſpect to ac- 
tions competent before them ; and his Majeſty's Advocate muſt of 
conſequence be amenable in this court, with reſpect to his conduct. 
concerning the exerciſe of his official inſtance in actions of a criminal 
nature. If he has 1mproperly refuſed that. inſtance, when required 
openly and in a legal form. to give it, your Lordihips will ordain him 
to iſſue an indictment, or to {ſubſcribe a bill for criminal letters, in 
the ſame way as the court of ſeſſion ordained Sir Thomas Hope to 
ſubſcribe bills of improbation; and if he thall alledze, that he had 
cauſe for refuſing lis inſtance, your Lordihips will ordain him. to 
thow ſuch cauſe, and will judge of the validity of it when thown. 

Unleſs fuch a power reſides in your Lordſhips, the office of his 
Majeſty's Advocate is of the un, dangerous nature to the conſtitution, 
and may be a mean of ſubverting many of the moſt valuable laws, 
and molt excellent regulations, with reſpect to police and public ju- 
ſuce, this nation is poſſeſſed of, and which our anceſtors were at the: 
utmoſt pains to provide. They denied to the crown a power of diſ- 
abling laws; but that power may, by means of this officer, be indi- 
rectly exerciſed, And though they allowed to the King the preroga- 
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tive of mercy, in pardoning criminals . Yet the exerciſe of that pero. 
gative, they laid under ſuch; reſtrictions, that it never could Prove 
Coker Arbor oa ery incereppx, che courſe, of public julie 

Thus, In, dome calcs, phat prerogatiy: 2,could not be exerciſed at all 
as in AR, 1563, gap. 62. and in act 1540, —.— I 18. Andi in no caſe 
could. the benefit of a pardon be claimed, without a dire acknow. 
ledgement of the crime; and even then it was ineffoctua, till an aſ- 
ſythment o the, private party was either paid, or caution found fo 
it. Nor, in any of theſe caſes, could the remiſſion take off the inf 
my, if the crime was a crimen mfamans, and inferred an infumia juris 
and incapacity of public office. But if the King's Advocate may thus 
indirectiy pardon, by refuſing his inſtance to a proſecution, all theſe 
falutary laws are cluded, the groſſeſt crimes may for e ever remain un. 
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puniſhed, pri riyate. parties can have no claim for an allythment, and 


—_—— TT” 


the criminal may. eſcape without even incurring that infamy which 
the Jaw has, indelibly affixed to thoſe who are guilty of groſs trau. 


fy Are 


1 1 


Even in crimes where there i is a private party having a title. 


| purſue, with concourſe only of. the King $ AQVOCATE, WAVED 18 now 


refuſed to any one; yet the privilege claimed by the King's Advo- 
cate, of arbitrarily refuſing to purſue at his own inſtance, without 


aſſigning any ſufficient reaſon, and without allowing his conduct, in 


ſo doing, to be cogniſable by any court, might be attended with 


very ſerious conſequences, The crime to be tried may often be df 
an occult nature, and the private party intitled to purſue, perhaps 
himſelf the moſt material evidence. In ſuch a caſe as this, the r: 
fuſal of the King“ S Advocate to purſue at his own inſtance, woul 
not, indeed, have the effect, as in public crimes, of preventing a 
trial altogether ; but it would very poſlibly have an effect a great dex 
worſe, that of ſtifling the evidence, and thereby ſecuring IMpunity 


to the offender. 


Such being the conſequences of the power ſuppoſed by his Ma 
ſty's Advocate to be inherent in his office, the matter ſeems to de 


ſerve the moſt ſerious attention of your Lordſhips, and of the cou 
| Wy 
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try in general; nor could the petitioner, as a native of this country, 
and a well-wiſher to its conſtitution, (had his direct intereſt in the 
matter in iſſue been ſmaller than it is), have omitted to bring it to 
trial, without accuſing himſelf of ſome neglect, in not endeavouring 
to aſcertain, during theſe times of liberty and public tranquillity, 
a point which might prove of the utmoſt importance in precedent, 
if, in ſome future period, as in paſt times has happened, a blow 
ſhould be aimed at the public liberty, or the perſonal ſecurity of the 
ſubject. | 

The petitioner is aware, that he may be blamed for not bringing 
this matter ſooner to trial ; but ſome of the reaſons of delay have al- 
ready been explained. A variety of other obſtructions have, from 
time to time, occurred, which have retarded this application to your 
Lordſhips. The petitioner would have reckoned it extremely fortu- 
nate, if he could, by that means, have removed the neceſlity of ma- 
king any ſuch application at all. Perhaps the delay might have been 
ſtill greater, had he not been rou/ed to inſiſt, from ſeeing, that ſuch 
offences were becoming more prevalent, from the proſpect of impu- 
nity; and that from thoſe already committed not being brought to 
trial, he was likely till farther to ſuffer, from a repetition of the 
& lame offence. | | 
& Upon the whole, he does humbly contend, That it was the duty 
of his Majeſty's Advocate, to have given his inſtance to a criminal pro- 
s : { ſecution, on account of the bribery and corruption practiſed in the 
EZ courſe of the Dingwall elections in the year 1758; and that, having 
== refuſed to do ſo, he ought to be ordained by your Lordſhips, either 


N to iſſue a proper indictment, or ſubſcribe a bill for criminal letters, 
m | for bringing that offence to trial. | 
8 3 May it therefore pleaſe your Lordſhips, to appoint this petition 

1 to be ſerved on his Majeſty's Advocate, and him to give anſwers 
. Z 1 thereto, on ſuch notice as may ſeem proper ; to find, that he 
- has done wrong in refuſing his inſtance to the proſecution de- 
2 'Þ manded; and, in conſequence thereof, to make ſuch order as 
- to your Lordſhips ſhall ſeem juſt,” 
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266 CRIME NCA Lid NnggangarRog Vo; Nay, 
When this petition Was mewede the eburt did hoe ſeem to think j 
required try anſwer ori tlie part of the Advocate and no order wa 
made upon him for anſfwering: However, after ſoine time Roe 
ſearching the recbril föf prbceclentd, lis Lordi thought it bis a 
ty to but in ariſivers." 9113 38 31 80 brrot 9d bling 
OF QOTTRH! 't T6009! 2113 cal 0 2189 ＋7L 75 

In n it Was ld der ch Adeocate; 
Froſl che Matter part BFA petitzorter s cofiduct, ſince the "ys Js 
ly 1564, wt Wpondent miſt preflinie, that he has been adviſed y 
his counſel, "Mar heinelther Had a proper title nor intereſt in his own 
perſon as a trad patty, nor could procure any other perſon having 
ſach intereſt to carry on the proſecution. And indeed there ſeems 
ta be too titieh grouiid for believitig, that this was the original r 
fon' of his preſſing the reſpondent fo much to adopt the proſecution 
at His dfiſtance, for his Majeſty's intereſt, For by the ſtatutes of the 
2d and'16th of Geo. II. upon which his criminal libel in the coun 
of ſeſſion was laid, the offence of bribery and corruption is-deſcribed, 
and certain pecuniary penalties and disfranchiſes are impoſed; bu 
under a limitation, chat no perſon ſhall be made liable to theſe ps 
nalties and disfranchiſes, unleſs proſecution be commenced, within 
two years by the firſt ſtatute, and one year by the laſt. q 
In this view'of the caſe; Sir John can be conſidered in no other 
light, than if he had given a private information to the Advocate, 
ſupported by ſufficient proofs, that the offence of bribery and cor 
ruption had been committed five or {ix years ago in the election df 
magiſtrates and counſellors of any borough in Scotland. In fuck 
caſe, can it be maintained, that, after this ſuppoſed bribery an 
corruption had been ſo long known to every party intereſted, m 
when no private proſecutor did, or could appear, by reaſon of the 
limitations of the ſtatutes, it was the duty of his Majeſty's Advocat 
to have adopted ſuch proſecution at the King's inſtance? Can IV 
John fay, that he is adviſed by his counſel of any inſtance or pred 
dent of ſuch proſecution? Can he give it as their opinion, that ſud 
proſecution for offences on ſtatutes which limit the action to one d 
| to 


. 


June 1766. GonvDar againſt his Mas APVOC ATF. 365 


avs Adyocate . Would it not be molt. alarming to the commons of 
dis kingdom, if ſuch i proſecutions, which, reſpect the elections of 
nembers td parliament, and are ſo, much mixed with., politics and 
paarty, ſhould be found competent at the King's inſtance for the 
| courſe of forty years? In the particular ſituation in which the re- 
ſpondent ſtood, as the priyate cunſel of Sir John Gordon, would it 
nqr have carried the ſtrongeſt, appearance to the world, and to Colo- 


cal reſentment of a client? Would Sir John's profeſſed zeal for the 
conſtitution have protected the reſpondent from the higheſt cenſure 
for ſuch a conduct? For if it is in the power of an Advocate, or At- 
Ws torney-General, upon private informations, to rake into election- 
matters, and to bring criminal proſecutions. for bribery, and corrup- 
BS tion at the King's inſtance, where-ever, and againſt whom, they 
ö chink proper, at the diſtance of many years, after all parties intereſted 
bad acguieſced, or, which is the ſame, thing, had fallen from-their 
We title and intereſt to purſue, by the limitations in the ſtatutes in that 
bchalf; if theſe things are in the power of an Advocate or Attorney- 
Ws General, the conſequences would be indeed alarming to every lover 


officers, would prove an engine in matters of election, more dange- 
dous to the independency of parliament, than any yet hitherto appre- 
ö bender. i 00 1% i 4 11909044 

Moved by: ſuch conſiderations, could the reſpondent act in any 


* _ 


WE King's-inftance, but he left it to Sir John, or any other private par- 
y, ho ſhould be adviſed that they had a proper intereſt, to proſe- 
ante the bribery and corruption, either upon the ſtatutes, or at com- 
mon law: and at the ſame time he offered his concourſe; which, 
ſouppoſing the action to be competent, was equally ſufficient for ob- 
= taining all thei ends of private and public reparation, aß if the pro- 
3 fecution had been at the inſtance of the Advocate for his Majeſty's 
intereſt: Nay more ſo, becauſe, in the firſt caſe, the pri vate party 
= L'1:2 intereſted 
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nel Scot; that he bad proſtitured. che power, of his office to. the politi- 


oc the conſtitution; and the prerogative of the crown, ſo uſed by its 


ocber way than he did? He refuſed to adopt the proſecution at tue 


2 
n 


= kk 


— * 
2 — 
438 — 


5 __ #- 4.1 | 
- +. 8 . 


* 7 * — 
x ce f 
LEY ," = - 9 7 _ SS a i 


< 
* — * 


2 bs M * 
3 AE" Ee wo bog 


* 4 


268 AG WV PAFITIIANG I Nacicgs BoB2g2D oN 


inteteſtecl would have een rden af His own Action, arſd intitled i 
the penalties, colts, En datfiage/7owhich Could net hive been che 
caſe if che Profccutkotf ach BU Errf fed n dt hig Nlajeſtys m. 
| ftance 7 ti bas ;vslsb 0 95a5qz2 bonoits990 n H 19050100 
The perätiener flys, 40 Thar Re TEpbhent's refufal to adopt ty 
action at the Kirlg's/$iftince)” was kn übſblute dental Gf the ald g 
* his office, in tlie ofH¾D? Hupe in ih it could be eſſectual to th 
„ petitioner to inſure & trtallh fer that he well knew, : that, in the 
Seriminal actioh when brought/before the court bf ſeſſion, one 9 
the Krongeſtideferices infifte@ on fer the de fenders, was the war, 
« of a proper title in the ffurſuers t6 carry! on ſueh action at their in. 
ſtarice, with coneourſe only ef che King's Advocate; and that 
dea chen ſtrengoully maintained, that bribery Was la publie crime 
_ *whicH'ti private perſon could purfus; and eonſequently, that i 
could H be proſecuted at tlie inſtance of his Majeſty's Advornt 
d Vindictum pubmramiv gatvsd Odo}. 11G an © 12 
The reſpondent Was not preſcht in the court of ſeſſion when that 
beliom was afgtied! If the plea Here mentioned was infiſted in by the 
defenders in chat pfereſs; hel might fay,' it was an abſurd one: for 
though all erimes are publir, and may be purſued in vindictam pill. 
cam; yet, in ſo far as private parties are hurt or injured thereby, 
the proſetution is conpetefit to them, with concourſe of his Maje 
ſty's Advocate: and the proſecution for bribery and corruption is {6 
far from being conſidered us peculiar to his Majeſty's Advocate ad vis 
dictum publicam, that, on the contrary, the ſtatutes above referred t 
declare it a /poptelar ation 5 and furtner declare, that the penaltic 
may be recovered by any perſon Whe ſhall inform, and: ſue for the 
ſame. Aud , it ball he fuppoſed;® thut thaſe fatutes do nos ſuper 
eue the preſerut io ef this'| offence at common Taw, ſtill it is cleu, 
upon every principle in che common law, that any party hurt or ag- 
grieved by ſuch offence, may purfue the action with concourſe d 
his Majeſty's Advokate, fer private and public reparation. And ae. 
cordingly it appears, that the court of ſeſſion paid no regard to ths 
plea in the criminal action that was brought before them, but 3 
116 nm 
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miſſed the iabtion as iet qm patenæł to fharjurddiguon;. At f rate, 
betone Sir Jahn zenbibited this! complaint, againſt the Advocate, he 
onghr to Habe brought chisfagtien, with the.cancourle affergd, Which 
neither would have occaſioned expence nor delay; and if it was, dif 
miſled, as mot tend AHA Partyy then, be would, hayg had 
better ground ton ha va eU to, the, Adyocate,; and demanded, 


BS tat che proſteutipn ſhauld ba carried mi at his inſtan ee. 


He ſays at That the atk of doneourſt vas not made Sir ohn 
© naminqt ini i hut co any parſon having interaſte that it remainetcl 
« douhtful, Whether the reſpondent eygri meant ol, grant hig con- 
courie to dir John, as a party ha vingia hroperi title go puriue,”., - 
ut whoſe fault is at chat chis poiat remained doubtful ? Did the 
Advocate eyer refuſe to ſtake the nature: of. Sir. John's title under his 
conſideration q or did Sir John everſ preſent any libel:tp him for his 
= concourſe, or ſhow him the opinion of any lawyer, chat ſach, libel 
vas competent to him? Sir John having expreſſed, ſame diffidence 
oc his own, title, if the Advocate had limited his offer of concourſe 
to Sir John himſelf, it might have been. ſineffectual ʒ hut he intended 
no limitation upon the right of any private party; Whatever, and; 
therefore offered his concourſe to any party having. intereſt to pur- 
3 ut act Datu 971 T169 9J&VING 28 163 of a 97 | 
dme petitioner ſays, . Ie chinks it is his duty (till; to, inſiſt, chat 
(che perſons guilty be brought co trial before this high court; for 
that, without ſuch trial, every candidate may ſcatten bmbery and 
corruption among the electors with, impunity . | 


Gua rs: 
bis is a very extraordinary propoſition, When the ſtatute- law of 
de realm has enacted ſuch ſevere penalties, againſt chat offence, ,and 
las given the adtion to any perſon who ſhall fue or proſecute within 
; X the time limited by the ſtatute. If the 8 pr Lv ate parties inter elted ne- 

f ? glect ſuch proſecution, the King's Advocate cannot bring it upon 


ee ſtatute. 4e, doubts. much uubelhen & profecntian, av Gier 


=o in /be gonipetent to hiu at common; lav. Ale does ust A now 


3 ulhat the nat ura on concliſtans f that prglacutiam ought: te be, be- 
= cane He can diſcaver 10 example on ; precedent of: it; and, at any 
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rate, he üs Care, from the conliderations already: kggeſted, han h/ 
fuch a precedent, he would turn his office into an engine of power 
in influencing elections; which no friend to the libertids of this con 
try would: wiſhsro feerd 21 160 ww 10t nome not Bol oft bag 4 
The 'peritionevilays dom the form of criminab procedure in ci 
country ;-\andvvery:;Juſtly obferves; f That no proſecution can h 
carried on without the intervention of his Majeſty' 8 Advocate, ei. 
then ꝓroſecuting at⸗his on inſtance, or giving his concourſe 9 
f© therprofeantion of private party; and that he cannot arb 
ich- hold the aſfiſtanoe of his office in either of theſe ſhapes, ac. 
©: cording ag the nature of the offence ſhall demand; and that if he 
t does .o Wienecke reaſon, n e ger wilt IR 
&& your authority. 10 1% mul of 5g 
Ny ns vad ape punver will do wy; aung dw » but 
he muſt execute his office according to his oath, and to what he ap. 
prehends to be his duty. The petitioner's own propoſition does ad- 
wit>that the rſpondent has done nothing arbitrary in this ak, 
beeauſe he always offered his concoutſe to any private party having 
intereſt to purſue; and it is not alledged, that he refuſed to adhibi 
that concourſe to any libel proffered to him, in the name of Sir * 
Gordon, or of any other perſon. | 
Zur che petitionen, departing from his own, \ Fankdetinetca) ae 
tion, attempts to maintain, That any private informer of a crime, 
offering ſufficient evidence in ſupport of his information, and u 
pay the expence of the proſecution, has a right to demand of tie 
KEing's Advocate to proſecute that crime for his Majeſty's interelt 
& and chat if hie refuſe upon complaint, your nn may com- 
ag him to varry on ſuck proſecution,” 117 1 1 o 
To the reſpondent this is a very new doctrine; and "I belien 
chat it will appear equally new to your Lordſhips. He cannot think 
it isithe en of any of the leurned counſel who ſign the petition: 
if it were; they 'certifinty would have been able to have ſupported 
their opinion by the authority ef ſome ont writer upon our law, c 


oats n one 8 from the records of this court. For the occr 
75 ſions 


4 
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ſions of the-compulſatory hene pointedlat, if it hatl been underſtood 
to be competent, rbaveribeet innumerable; The reſpondent, after 


looking int all thei bookscotithelam; and che records of this court, 
cannot find the leaſt foundation for what is here maintained by the 
5 petitioner. It appears to him ta have direct tendency; to trans fer 
1 5.4 the vindlii ta public from tie King, And the officer 01 the law in- 
= truſted: by him, to every privata informer in the firſt) inſtance, and 
Fo your Lordſhips ultimately by: way of review. There is nothing 
more fixed in the law of this county, than that the proſecution of 
all crimes ad vindiiam publicam belongs to the King, and to his Ad- 
vocate; acting by his authority, and for his intereſt. Hence it is, 
chat all ſuch action are under his power and controul, to be inſiſted 
in, or deſerted, as he ſees cauſe, No lawyer of this;country; has e- 
ver ſuggeſted the leaſt doubt of the Adyoeate's power of .dejertiny! the 
diets of all actions brought for his Majeſty's intereſt; and no inſtance 
appears, or can be ſuggeſted, of your. Lordihips inter poſing your 
authority to ſtop this part of the execution of his office. If then he 
zs maſter of every ſuch action brought at his inſtance, and may de- 
ſert it when he ſees cauſe, how can it be maintained, that any pri 
nutte party can, by your Lordſhips authority, . him to take 
. up, and proſecute ſuch action? noteg 19930; vote 10 oh 
Buy che act 80 Aung, cup. 16. the juſtices, of peace, ſheriff, cad 
WE magiſtrates of royal boroughs, within the reſpective counties, are 
everally required to meet twice in the year, in order to receive ſuch 
nnformations as {hall be offered to them, concerning matters crimi- 
mul to be tried in the circuit-courts, and to make up particular ac- 
counts of ſuch criminal facts happening within their reſpective 
bdounds, as are to be tried before the reſpective circuits, containing 
WE the names and deſignations of the offenders, facts committed, with 
the circumſtances of time, place, and others, that they may ſerve to 
WS diſcover the truth; containing alſo the names and deſignations of the 
Vitneſſes, and writs, that are to be made uſe of at the trials. Theſe 
informations are appointed to be ſigned by the juſtices, ſheriffs, ma- 
KB 0 of boroughs, and their clerks, reſpectively, and to be tranſ- 


mitted 


Jr 8 * 


. 


* 
1 


* P _—— 
LI 


„ 


ee, FEET) 


_ . 


Tl 


& T. 


-- 
— 


i . 


U 
. 
* 
U 
* - 
4 
1 
1 
R 
| 
* 
1 
Ko 
iy 
4 


272 c RIMIN AL CAS E S. 
mitted to the Lord Juſtice-Clerk, or his deputies, forty days befor 


counties, which are annexed to no circuit, but remain under the ju- 


from time to time, as crimes occur, And it is well known to you 


that theſe preſentments or informations, ſo tranſmitted to his Ma- 
ſty's Advocate, do not tie him down to proſecute every matter p 


difagreeable conſequences to the ſubjects, if every ſuch preſentment 


* 


N 7 


holding the circuit-courts ; that being given to her Majeſty's Adio. 
cate, or ſuch as diſcharge that truſt in Scotland, libels and india. 
ments may be raiſed and executed againſt parties, aſſizers, and wi. 
neſſes, according to the form of law and cuſtom. | 

Provided, nevertheleſs, that nothing 1 in this act contained, that 
be conſtrued to reſtrain her Majeſty” s Advocate, or his ſucceſyn 
** in office, or any perſon or perſons, to inform and proſecute an 
© criminal action or cauſe; in the ſame way and manner as is in 
* uſe to be done, before the juſticiary- court at Edinburgh. * 

This 4s the courſe of making preſentments of crimes for trial in 
all the counties of Scotland, except Edinburgh, and the two adjacent 


riſdiction of the court of juſticiary at Edinburgh. And in theſe thre 
counties, preſentments are made by way of information to his Mz 
jeſty's Advocate, by the reſpective magiſtrates within theſe countit 


Lordſhips, and to every perſon converſant in the law of this country, 


preſented as a public crime. It would be attended with the mol 


or information behoved neceſſarily, and without any controul, to 
paſs to a criminal indictment. But it is well known to your Lord: 
ſhips, that the law and conſtitution of this part of the united king- 
doms, eſtabliſhed by immemorial uſage, has veſted that controul in 
his Majeſty's Advocate; who, after examining the preſentments a 
informations, and the evidence upon which they are founded, may 
either raiſe his criminal libel or indictment thereupon, for his Mae 
ſty's intereſt, .or refuſe ſuch proſecution, or, by following a middle 
courſe, leave the ſame to be tried before the inferior courts, as tle 
nature of the caſe, and the evidence laid before him, may require. 

Such refuſal to proſecute upon preſentments or informations by 


the inferior magiſtrates, occurs every day; but no one ever heard, 
that 


\ 
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that inferior magiſtrates had a richt to inſiſt, that his Majeſty's Ad- 
vocate ſhould proſecute, and, in.caſe of his refuſal, to apply to your 
Lordſhips, to compel him to undertake ſuch proſecution : and ſure- 
ly Sir John Gordon, as a private informer, can have no better right 

to make ſach,. demand npon the Advocate, or your Lordſhips, in 
3 caſe, than a ſheriff, juſtice of peace, or magiſtrate of a W 
has in the other caſe. 

and indeed the petitioner's doctrine would introduce a train of 
conſequences very new and extraordinary in the law of Scotland: for 
if your Lordſhips have power, upon the ſuggeſtion of a private in- 
farmer, to order the King's Advocate to proſecute for his Majeſty's 
intereſt, it muſt neceſſarily follow, that, upon the like ſuggeſtion by 
any of the ſubjects againſt whom ſuch proſecution is commenced, 
your Lordihips would have the like power to order him to deſert the 
diet, and defiſt from ſuch proſecution. Such a doctrine would, of 
neceſſity, introduce a new courſe of procedure before this court, un- 
known in the law, and unknown to us and our anceſtors. Your 
Lordſhips can only judge upon a criminal libel or indictment, 
brought before you by a private party having intereſt, with con- 
courſe of the King's Advocate, or brought at his inſtance for his 
Majeſty's intereſt ; but you have never in any inſtance exerciſed a 
power of judging in a previous plea, concerning the propriety of the 


7 Advocate 8 inſiſting in, or refuſing to inſiſt in any libel or indict- 


ment. In ſuch previous trial, the court behoved neceſſarily to en- 


er into the conſideration of the nature of the crime, the import of 


the evidence, the credibility of the witneſſes, and the whole other 
circumſtances of the caſe, and all this when the defender is not pre- 


4 | ſent, And thus you would in effect pronounce judgement in the 


cauſe, before there was indeed a cauſe depending. Trials by pre- 
cognition were in ſome caſes practiſed by the privy council of Scot- 


nad, but are expreſsly prohibited in the commiſſion erecting the 
court of juſticiary into its preſent form; Sir George Mackenzie, tit. 


Juriſliction of the privy council, par. 6. 1 ſhort, the courſe of cri- 


winal n refulting from the petitioner's doctrine, behoved 


Mm neceſſarily 
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neceſſarily to transfer the conduct of proſegutions in v indictam publ 
cam, irom the King, and his officer, to your Lordſhips; which you 
cannot deſire, becauſe! it is contrary; to law, and in no reſpect necec. 
ſary for the public intereſ tt. 

The petitioner talks of the powers of the Ad vocate's office, as in. 
plying a power to diſpenſe with the laws, contrary to the claim 9f 
right. The reſpondent venerates the claim of right as much as the 
petitioner does; but the petitioner will find no ſuch power contain- 
ed or implied in the nature of the office of Advocate, as above ei. 
plained... The King's prerogative, in proſecuting all crimes in vir 
dic tam publicam, and the powers of the public officer to whom he 
commits the conduct of {ugh proſecutions, is part of the public lay 
and conſtitution f this, part the kingdo m. Theſe powers canngt 
be arbitrarily, exerciſed by that, officer; he holds his office during the 
King's pleaſure; and, upon a complaint againſt him for abuſe com- 
mitted, in his office, preſented by any of the ſubjects to the King in 
council, he may be diſmiſſed from his office, and redreſs may be ob- 
tained againſt every, ſort, of wrong which he is capable to commit, 
whether from ignorance, or from. a wilful tranſgreſſion of his duty, 
But as there is no inſtance; upon record, of your Lordſhips interpo- 
ſing in the manner prayed for in this petition; ſo the reſpondent ap- 
prehends, your: Lordſhips will not inecline to aſſume ſuch power. 
Many inſtances have ogcurred.jn this court, as well, as in the coun 
of ſeſſion and exchequer, of recommendations to the King's Adv0- 
cate to proſecute particular offences, ariſing or falling occaſionally 
under the obſervation of the judges, in the courſe of their other pro- 
cedure; and due attention has always been, and wall always be paid 
to ſuch recommendations : but no inſtance occurs upon the records 
of any of thoſe courts, of ſuch proſecutions being ordered by autho- 
rity of the courts... If it is proper that the office of Advocate requires 
to be limited in its legal powers, this can only be done by authority 
of parliament; and whenever the ſubjects find that theſe powers at 
abuſed, they will not be ſo far wanting to themſelves as not to ſeek 
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The petitioner” quotes the act of ſederunt, z rſt January 1633, 4- 
went the Advorate's concurtence in improbations; where the court of ſeſ- 
Gon interpoſed, in a caſe where the Advocate had refuſed to give his 
concurrence to two bills for raiſing ſummons'sf improbation and re- 
anion, at the inſtance of the Earl of Abercorn and James Inglis, a- 
gainſt their vaſſals, and ordained the Advocate” to ſubſcribe the 
«- ſaid bills, according to the | aroma . * rg age e in 
« this judicature.“ | | 

The proceſs of improbation and Felt ich'" is in its nature a civil 
action, eſſential to the ſecurity of the land- rights and title-deeds of 
the fubjects; and though it may confequentially'bring on a trial of 
actual forgery, that could be no reafon for the King's Advocate's de- 
nying his concourſe to a general procefs introduced for the ſecurity 
of the whole fubjects. How this can apply to the preſent eaſe, is 
ſubmitted to your Lordſhips. Here the concourſe of the Advocate, 
inſtead of being refuſed, was proffered; and the complaint now of- 
fered againſt him, is, that he would not go further, and re 
the action in his own name at his Majeſty's inſtance. 

The petitioner ſays, That in crimes of an occult nature, the pri- 
rate party intitled to purſue, may himfelf be a material evidence; 
and unleſs the King's Advocate purſue at his inſtance, the criminal 
may efcape. If, in ſuch caſe, the Advocate ſhould refuſe his infance 
when his concourſe would be ineffectual, and thereby ſuffer occult 
and heinous crimes to remain unpuniſhed, it might well be urged, 
that there lay a ſufficient cauſe of complaint againſt him to the King 
in council; but the petitioner puts an imaginary and improbable 
caſe, in order to ſhew the neceſſity of a new and unprecedented re- 
medy, The petitioner cannot pretend that this obſervation applies 
to his caſe. There were no leſs than three complainers in the crimi- 
nal libel exhibited in the court of ſeſſion. Sir John, by his laſt re- 
quiſition, ſeems now to offer himſelf as the private proſecutor ; any 
one is ſufficient ; none of them are neceſſary witneſſes ; and he ſtates 
the evidence in kid petition to be as clear as fun- ſhine; ſo that there 
Mm 2 could 
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Sit John gate in A reply, if WRIGHT whs dal as follows: 
2 The Heſpbnidenir 18 at” great paints to miſrepreſent the adi of 
that criminal action in which he is defired to give! his inſtance by ty 
petitioner. He fuppoſes; that it ftluſt Be foutided on the ſtatutes of 
the ad afd Tith years of his Hite Majeſty; arid Having laid this donn 
as à poftulatitin;,” he next tells your Lordthips, chat fuch an action b 
Already pfeſcribed; and he deſcants upon the evil confequences tha 
may be ſuppoſed to enſue from an officer of the crown intermeddling 
in matters relating to elections, and bringing criminal proſecutions 
on account of fuch aten t a diſtant period of time after the & 
lection, in chic courſe of Which the crimes are ſaid to have been com- 

Mmitted. 0 In- hoe Gf l Pente However on this head can the ke 
tirionr agree with hit. a1 34919qgio0) 26W n Hue. 

For, in the fi place, The ſtatutes of che 2d and 16th of lis lu 
Majeſty!” do Hot, in ay ſhape,” concern fuch bribery as the petition 
er wants to. Dn to trial. Theſe ſtatutes puniſh bribery only in the 
caſe where i it i5 committed in the election of a member of parlia- 
ment, or iti the election of commiſſioners from boroughs to chuſe 

a member” to ferve in parliament; but they do by no means punih 
bribery committed in the election of magiſtrates and counſellors of 
royal boroughs : that is left to the common law, which, as it holds 
bribery to be a crime, will not permit it to eſcape unpunithed. 

And, in the /ccond place, Though the crimes which rhe petitioner 
wants to bring to trial, ſhould be fach as might be found puniſh- 
able bz y the ſtatütes of the 2d and 16th of the late King; yet full, 
their Kai puniſhable, in certain circumſtances, by ſtatutory pe- 
nalties, will not derogate from the common law, which hath deck- 
red them crimes, and by which they are puniſhable, independent of 
any Ratiite, The ſtatutory preſcription! may take away che ſtatutory 
action. Thus, by thoſe ſtatutes, a pecuniary mulct is ' inflicted on 
bribery, and an action is given cuilibet e populo, for recovery of that 
mult, 
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mult. to he applied wWbigamn' private uſe, either by an action in 
the court of, ſaſſini 95.4 roſegution in this court; and certain in- 
capacities and penal conſequences are declared to follow upon con- 
viction oN thangh the ſtarutory preſcription, may operate ſo far 
as 40 take aw ah Ahe action before, the court of ſeſſion, and alſo to 
dale away the right. of a. prixats proſecutor to the ſtatutory mulet, 
and every other ſtatutory pequliarity; yet, ngthing appears in 
thoſe ſtatutes that can derogate from or repeal the common law, it 
ill remains competent 40 che: public proſecutor, to inſiſt for puniſh- 
ment of the crime of hribery, upon the common law, re the 
proper criminal court. to 10 ff AR mort ln 07 Hal. 

And had che action that is propoſed to be brought Perf 74 Jaid 


on the ſtatutes of the ad and n bth of his, late Majeſty, neither the 


inſtance of the King's Advocate would have been neceſſary, nor was 
it requiſite che action ſhould be brought in this court; it would have 
been a popular action, and was competent in the court of ſeſſion: and 
could he ſuppletery action in the court of ſeſſion haye been founded 
on thoſe ſtatutes, no plea, would have lain to. the juriſdiction of the 


conf no yviodiend ne eons}. Satt! 16113 07 id 07 inne. 
r made does, indeed, ſeem to ſuppoſe, chat the common 


w has enacted. no puniſhment againſt the crime of bribery. In 
eee the petitioner cannot agree with him; nor does he 
preſume; your Lordſhips will at once aſſent to 1 ſtrange a poſi- 
tion. The crime of bribery has been known almoſt in every ſtate, 
as early as magiſtracy has been firmly eſtabliſhed: it hath ever been 
reputed one of the groſſeſt malverſations in office, that either a ma- 
giſtrate, or thoſe who: have been inveſted with the power of beſtow- 
ing magiſtracy, can be guilty of; and among the Romans in parti- 
cular, from whom we have borrowed what we call our common law, 
with reſpect to crimes, | the crimen ambitus was well known, and ſe- 


I verely puniſhed; and the petitioner has little doubt, but that, upon 


an accurate diſcuſſion, your Lordſhips will find, that this crime, 
together with others, has been transferred from their law to ours. 
The favourers of arbitrary Ponger, indeed, have endeavoured to ſup- 
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port the contrary og lnĩonj and Bip George Mackenzie, partial to ch 
principles and practices of an:adminifttation-under which he ferved, 
hath, in his Tnftitprions,//boakl4.cens 4, $207 ſaid, that . own”, 
or the obtaining offices by unitiſt inkaus, is not puniſhable unde 
** rmonarchy,” et theſſame author, in his Crimimals, ſpeaks 2 ye. 
ry different language; where he can find termini Habeler for laying 
this accuſation, ſo as not to touch the practices of thoſe whom hi 
general poſition above mentioned was meant to ſcreen. He ſays, 
The Romans, chnſidering hoe deſtructive thoſe were to the com- 
% monwralth, Who encteavoured, by all indirect means, to ſeren 
** themſelves into public employments, did therefore make this indi. 
rect dealing to be a crime, and called it ambitur; which puniſbed, 
lege Julia, choſe h gave money for making themſelves mayi. 
ſtrates or that they might attain to honours, It is commonly 
thought, that how ſoon the power was transferred from the pco- 
ple to the ſenate, and from the ſenate to the prince, this crime 
*© ceaſed ;| becaufe- the prince, having the ſole power of beſtowing 
magiſtracy and honour, is ſtill prefumed in law to beſtow them 
<< upon thoſe who deſerve beſt; Groncweg. De leg. abrogat. ad h. . 
gut yet J ſee not why the prince may not juſtly cauſe puniſh 
© thoſe who have wronged both the public intereſt and his favour, 
in proſtituting both to ſo unworthy a ſale. And ſince commil- 
© ſioners for parhaments, and magyſtrates' of toton:, are lull elected by 
plurality of Juffrages, I ſee not 'why fuch as bribe the eleftors," may m 
„he liable to the ſame accuſation, | The puniſhment of this crime was 
e deportation, which was much like our baniſhment; and in leſſe 
e towns it was puniſhed by a fine of 100 crowns, and infamy; and 
* finceritis a kind of bribing, I think it ſhould be puniſhed with us 
„ag ſuch And indeed the petitioner has not the leaſt doubt, but 
that a criminal libel for bribery may be ſupported, both on the com- 
mon law, and on our ancient ſtatutes. That, however, is not bu 
Hei to diſpute; it is time enough to do ſo when a libel is actually 
ſerved; and a proper party is in court; when, if his Majeſty's Ad- 
vocate doubts of the relevancy of ſuch a libel, the petitioner will, it 

| he 
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he deſires it, join to him other cbunſel, who ill endeavour to ſup- 
port it; or even when a bill for criminal letters for ſuch a crime is 
offered, the petitioner will, if your Lordſhips require it, endeavour 
to ſhow. cauſe why: fach a bill ought to be paſſed: but in the mean 

time, it is humbly apprehended,” his Majeſty's Advocate ought to 
give his inſtance to ſuch a bill; nor can he arbitrarily refuſe to al- 
low this point to be brought to trial, ä e is a crime wed 
the common. law or not?: 

And with reſpect to the bad 3 which he fupptiſcs: thay 
reſult from an officer of the crown meddling in election- matters, and 
bringing criminal proſecutions at a- diſtance of time, on account of 
what happened in the courſe of elections, the petitioner does acknow- 
ledge, that he can by no means enter into the reaſonings of the re- 
ſpondent on that head. If bribery is a crime, and a criminal action 
lies for the puniſhment of it, that action muſt ſubſiſt at leaſt till cat 
off by preſcription. The petitioner does not here enter into the que- 
ſtion, Whether the preſcription of criminal actions takes place in the 
period of forty or of twenty years? or whether there is any ſuch 
thing,” by the lau of Scotland, as a preſcription of criminal actions? 
It may ſuffice in the general to ſay, that no lawyer ever yet pretend- 


ed, that a criminal action, founded on the common law, can be cut 


off by preſcription, in a ſhorter period of time than that of twenty 
years, lf, therefore, it is the duty of his Majeſty's Advocate to 
proſecute at all, it is his duty to proſecute as long as the action ſub- 


fiſts; and if it is his duty to proſecute, the proſecution muſt be car- 


ried on indiſcriminately, whether the bribery to be puniſhed was ex- 
ereiſed in favour of - thoſe who were partial to the meaſures of admi- 
niſtration, or thoſe who ſtood in declared oppoſition to them. The 
exerciſing his duty impartially, and bringing all concerned in bribe- 
y 10 condign puniſhment, can never be attended with any evil 
conſequences, and may produce many good ones: it is a conduct 
chat muſt ever be favourable to the liberty of the ſubject, and the 
conſlitution' of parliament; whilſt the power of refuſing arbitrarily 


all 


„ 4 ” - af l = 75 —— 
— 2 N * 4 = *.,- _ 
— — * LE 
= 7 mee 2 — 
2 
- 
— 


— 
11 2 — Aa 


\ 


280 i: CR A MAN AH tne d Sts; N 


-> 


an official inſtance,; for the purpoſe of bringing the, os 
ſtice, as hath already been ſhown, may Prove fatal te both. 

Nor nerd the reſpondent be afraid, that in bringing to juſtiee 10 
offenders | in the cale of the Pingwall elechion, he would have appear 
ed to haye * eee ig power, af his, office to the political re. 
0 ſentiment, of a client.“ For as his client deſired no ſuch proſtitu- 
tion, but only called on him 00 exerciſe what. he apprehended to he 
the duty of his office; ſo he, in the execution of that duty, ought to 
have def {piled all private obloquy, and, without tear, or. dread of rg. 
ſentment or calumny, to haye attended only to public juſtice, and 


the due execution of the law, without diſtinction of perſons. | 

In ſhort, though the v reſpondent pretends, to Jays, that if he ſhould 
give way to the. demand that is now made, by ſuch a, precedent, 
25 * he would turn his, office, into an engine of power, in influencing 

elections, Thich no friend to the; liberties of the country would 

** wiſh to ſee,” the. petitioner apprehends, that quite the reverſe 
muſt appear to be the caſe, His office, may be converted into. an en- 
gine of unconſtitutional influence, if he is permitted to exerciſe it ar- 
bitrarily, and without controul of the courts, of juſtice, or to ſet up 
a plea, that he is not amenable in them : but if he exerciſes it im- 
partially on every occaſion, when proper materials are laid before 
him to enable him to bring a criminal proſecution, and under the, 
direction and controul of the courts of juſtice, inſtead of an engine 
of illegal influence, it is no more than a proper mean of legal terror, 
to prevent men from infringing the public law. 

The reſpondent does indeed ſay, That he offered his e 
which he is pleaſed to alledge was all that could be aſked of him, 
or that he was obliged to grant; and that by virtue of that con- 
courſe, the petitioner might, if he had a ſufficient intereſt to in- 
ſiſt for puniſhment of Jus crime, have brought the offenders to 
juſtice. _ | 

The petitioner will not bow enter. on a ie on phat might 
have been the caſe, had the King's Advocate offered his concourſt 


to the petitioner nominatim; but he would not even ſo much as fay, 
that 
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har he would give his ebncourſe to him perſonally; and even when 
ſuch concourſe had been obtained, it till remained to diſcuſs the va- 
lidity of the petitioner s title to Purfue; Which Was a queſtion too 
nice to be ſupþbſed/ extricable,withbut' Much trouble And great ex- 
pence.” Thie petitioner had” Heafd tis topid müch Infified on, when 
his fuppletbry action was pleaded "before" the court of ſeſſion: He 
dad been there told in the pleadings at tlie bar, and particularly in a 
printed information it! behalf of Colonel Scot, That nothing leſs 
chan the inſtaflte of the” King's Advdcnte was dvailkble to bring the 
crime of bribery to trint; nor had that Point received a deciſion : 
though, therefore, is private opinion had been, that he had an in- 
tereſt to purſue; and even though” the Advocate Had offered to ſe- 
ond thitintereſt; by lending his concouffe to Mitt no#bhdtind ; yet he 
was cbnvinced, from what ie had Reäbd, chat the! Matter Was at 
laſts fur doubtfül, that it might becbmie the foundation of a te- 
quous and expenſive litigation; more eſpecially if the diſpute ſhould 
be agitated as an incidental queſtion in the courſe of à ebilhinidl pro- 
ſceutton; and if it ſhould then be determined agälnft theni, he 
Huld have had the Tame litigation to maintain that he does now, 
W withour any advantage gainſe e. 
W The reſpondent is pleaſed indeed to talk very lightly of this poſi- 
tion, That the inſtance of the King's Advocate is neceſſary to bring 
thoſe gullty of bribery tõ Juſtice, and condemns it as abſurd d 
untenible. He tells your Lordſhips, that the actions introduced by 
W the ſtatutes of the 2d and 16th of his late Majeſty, are popular ac- 
dogs, and require neither inſtance nor concourſe. But in this, he is 
endenvouring to lead your Lordſhips away from the merits of the 
caſe in hand. It is not an action founded either on the 24 or the 
W 16th of the late King, in which the petitioner demands his inſtange; : 
veither of theſe relate to the crime which he wants ſhould be punith- 
d; it is an action at common law that the petitioner contends for: 
aud chere it will not be denied, that the inſtance of his Majeſty's 
Advocate is exceedingly proper, and generally deemed to be an eſ- 
eential requiſite; at leaſt the petitioner has the utmoſt reaſon to think 
my N n {o, 


= 1 4 rr —— * e "= 


4 di 1 
; ö 
4 
* 
. 
* 
* 
4 
; 


-, wi 3 — — * 
* — 
* 
by — 


s q 
— a SR. 
- 


ren AN IA 1 HA G EG. Wd! 


fo," fic the Abettitel he ert pleded" welten the fuppletory adi 


as in dependetice befbre the out ef Ron? ee 
© "THE re re onde Alerts, e Thitt thete is notliitig more Hud in te 


| « law 8 f'this ccugtry, a that the proſteution! of an crimes ad Vn 
. 16 tm 5 Blibark” belöbrigs to the King; and te his Advoeate, adi 


is aurhörtty, and for his intereſt. Hence it is, chat all fc 

5 RI under His Pbwer and ebnttbul, to be infiſted or del. 
„ed äs Hie fees düfte: Ns Her f ts entry has ever ſuggele 
tlie feaſt ddubt bf che Atbbtare's power of deſerting the diets of al 
wech brought f6r his Majeſty”: $ IhtereſtY and no inſtance ap- 

© pears, or can 84 daggented f your Lordſhips interpoſing you 

6 a rotor to ltoß tuls part of the execution of his office.” And h 


ſubjd 011 S his query? «117 the he is maſter of every ſuch action 
* brought it at His Infbltice, att may deſert it when he ſees cauſe, hon 


al can it be m | maſitaiined; "that any private party can, by your Lond 
4 no 30 h ority, compel him to take . Seer Gepe 11 ac» 
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rbe very principles en Which the Te reſpondent here argues, an 
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| thoſe which give occaſidn to che demand made by the petitionet 
it is becauſe the vindlicta public belongs to the King's Advocate, that 
X the petitioner craves he may be brdained to give his inſtance in the 


eriminal acti on Po Ginted out. But the conſequenices drawn from thoſ 
principles, or even the more remote principles on which the reſpot- 
dent ſeems inclinable to found! rhelt, the petitioner” can by no mei 
agree to. The reſpondent ſeems inclinable, in the matter of crimi- 
nal aQtions, to view the Sovereign of Britain in the liglit of an abi 
trary deſpot quoad Scotland „and to conſider the King's Advocate i 
che tole 1 iniſter of his defpotifm. But it is i pbenended your Lord- 
ſhips v vile him 1 in another light. The Sovereign 1 is the firſt ma- 
giſtrate, the i= fig 3 whoſe duty it 1 is to watch over the lives 
and properties 0 ſubjects, and to render them Keure, by execu- 


1244 wo 


ting, with,y 800 che Public Es f che edunt Hence he is in- 


deed intru ſted'y ith tlie powe wel of Harm! g alk proper executive officer 


of the law: but that power is cinbyndſcribed by the lau, and mf 
be 
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he exerciſed in a legal mode, and under legal limitations. Thus, it it 
is the Sovereign who co Hions all. the judges in our courts, of ju- 
dicature;- but he mut grant them ſuch commiſſions as the e law, di- 
reas,,and:he mull leave che judges to execute the Jays a wer | he has | 
named them. He can neither exect new courts; of judicature, nor 
preſcribe! ne] rules for thoſe courts already, erected, to walk by: 
and by no means eag he diſpenſe with the laws. alrea ady made, In 
like manner; it is his duty to, appoint, proper officers to raiſe and i in- 
ſiſt in thoſe actions chat concern, the public, and; to bring them be- 


W fore the court of juſtice for diſcuſſion / but thefe officers, as well as 


the judges, muſt be named according to, the, direction of che law, 
and they muſt execute the law when once they are named. 
And though later practice ſeems to have inveſted 1 this. windicla Pu- 
blica in the King and his officers, yet from the beginning that does 
not ſeem to have been the caſe, nor to have obtained in the earlier 
periods of our law. Thus, before the Fear 1 1587, the in ſtance of the 
King's Advocate ſeems to have been a thing unknown in criminal 
proſecutions4, for by act 1587, ch. . which. bs; D The King 
noy perfew all crimes. without., the party, it is enacled,. That the 
AItheſaurer and- advocate perſew; ſlaughteris and utheris crimcs, 25 
5 thoucht the parties be ſilent, or wald utherways pri vily agree.“ 
Ibe King's Advocate, therefore, though an officer named by the 


King, derives, his power of proſecuting crimes, not from any ema- 
nation of che prerogative, but from the public law; his office is the 


5 legal medium through which the executive power of the crown is 


exerciſed: and the ſame law which hath inveſted him with the power 
of proſecuting, hath alſo, in the petitioner” 8. apprehenſion, laid him 
under a legal neceſſity, of exerciſing that power for the bchoof of the 

public: it is not left to him to make an option, whether he ſhall ex- 
exciſe the power or not; but! it is engcted, that he perſerv, although 
the parties be. filent. .. Where the, expreſſion, hath been 1 much weaker 
than this, and where it has only been declared lawful for the King, 
or his Officers, to do a thing, it hath been adjudged, that theſe 
t ed a legal neceſlity ; . for that every thing that was de- 
N nm 2 _ Elared. 
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alareda lawful, was- obligatr yr oO Hoe infelteb with a public ofice, 
This, was in, partięular/deriged in the gaſe, the Earl. of Hopeton Cop 
tra the Officers of State 4th-Jannerp 3730} wma quiſtion,about the 
interpretatiqn of an unprinteq act of Parliament go, relative to 
mines ; mute magis,, therefore, amllaftatutebg.underitood to be ab- 
ſolutelyobligatory, here the words, in their natural denſe. import an 
obligation. And, indeed, unleſs the, ſtatute, 15, interpreted in thi 
ſenſe, it muſi be a ver Hh perfect and incflechual lv The gbriow 
meaning and purpoſeſ of iN to. prevent, the-elcape of criminal, 
from the olluſion off priyate proſęchtoxs : it. Was therefore thought 
neceſſarg tc ;mpole,a! neceſſiʒy n ſome perſon or other to proſecute, 
in a publig;capacitys e knmne; mangaut inpunita; and the perſon 
thought, proper, for this purpoſe, ere the. Freaſurer and Advocate 
nh mt Was FRE} meant ta W legal Peony of proſe- 
cuting. i 0 920190 polio) ai o 

As therefore there is a legal duty to he exerciſe by all the execu- 
tive offigers of /the law. though named by the King; ſo there muſt 
ſomex here; . ther, he, lodged;a pawer.of enforcing the exerciſe a 
that duty and.where,cam Mach aper b&:tuppoſed. to be lodged 
but in the ordinary, courts, of laws, whoſe; office it is to, enforce ever 
legal obligation? Judges, ue know, ;may be tried for malverſation 
in office, and, puniſhed. for the denial as ell as the perverſion of ju 
ſhce : „ and ſhall his Majeſty's Adv ocate, Who, in the quality of pus 
blic proſecutor, is no more chan the,, procurator-fiſcal. of this court, 
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no dine reaſon, but becauſe he bolds n 1 from the King] 
Does not Very judge do the lame ? ? And i 15 Not Every judge, though 
veſted with a ſuperior character, amenable for his conduct in the ex 
erciſe of his office? 

The reſpondent tells your Londſhips, That no, 1 75 has ever ſug: 
veſted the leaſt doubt of his Majeſty's Advocate's. power of deſerting 
the. diets, of FL. actions brought for his Majeſty's, intereſt. In this 
however, there is a clear abuſe of words. It is not the King's Advo- 
cate who deſerts diets ; 3 it 15, your, Lordſhips; who, as you only call 

Dirie continue 
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cotinu6 Wer, yd Orly car deſert them. And accordingly;'/in 

caſt Where à diet has been Qeſerted; it will be found, that the 
reeotd heat The court deſerted te diet and nt the King's Advo- 
chte7 And accurtlingty your Lordſhips will deſert à diet, whether 
the King's Adwerate agrees to it or no, wherever an informality in 
che bel is found, where che executions are improper, or where any 
other legal bar bccurs to prevent a trial from proceeding. The ſame 
thing you will do, Here no proſetutor appears to jnfiſt, or where, 
when he does Appear, he declines inſiſting. In ſhort, deſerting the 
diet is the technical term of this court for diſmiſſing an action before 
che verdlict of a jury is returned; and the part that the King's Advo- 
cate acts in it, is no more than this, that when he ig ſenſible, either 
chat e has been miſin formed in the merits ofthe! chuſe, and that 
therefore there is no proſpect of eonvicting che pannel, Ur wett the 
pannel would have a legal plea, in conſequence of which the trial 
muſt come to nothing, he ſometinies conſents thut the diet ſhall be 
deſerted: in other words, he declares; that he is nut t inſiſt in the 


libel; wherenpon your Lordſhipt Allet che diet; Beczbele no perſon 


appears to proſecute. But after the Kitip's: Advatite! has orice given 
his inſtance, even though he ſhould inline to deſiſt from the proſe- 
cution, yet your Lordſhips will not deſert the diet if another proſe- 
cutor appears, and offers to infiſt, wſqae hd Jententiain,” even although 
the crime ſhould be ſuch as in its own nature not to admit of a pri- 
vate proſecutor.” A ſtrong inſtance of this kind occurred in the caſe 
of his Majeſty's Advocate and Carruthers cantra Col. Charteris, „Ns 36.], 
who was tried before your Lordiſhips for a rape; which crime being 
one of the four pleas af the ctown, the. proſecutioti of it belongs 
more properly to the office of the King's Advocate, than chat of al- 
moſt any other crime whatever: yet there the crown-lawyers de- 
cred, they would not concur in the proſecution ; and though | the 
Advocate's inſtance had been given, they ditckimed: the action. The 
buſband of the woman wlio was ravitbed, however, appearing, and 
inſiſting, your Lordſlips would not deſert the diet: on the contra- 
Fo 0 proceeded, and the trial went on; the verdict- of a jury was 


returned; 
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court. ” 
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155 The reſpondent next enters into a detall of the manner of bringing 
offenders to trial before th e eireult⸗ courts; of the Ppfeſentments thi 
are neceſlar) ary to > be made; 1 And then de telt your Lordſhips, that he 
may or may not bring criminials thus preſented to trial as he pleaſes: 
and he contends,” That's as there is no inſtance of a complaint brought 


againſt the King's 8 Advocate, on account of flot bringing ſuch crimi- 


| . 2000 117 gr 
| nals to trial * 55 o there is no 7661 for ops pegs Long nor is it com- 
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petent by the law. 
Ihis is the very plea that he uſes againſt the petitioner : burif 


4. L14; 


ſuch a complaint ſho ald bebroughr, It is humbly apprehended, that 
if. ſufficient evidence ap ap read, to have been laid before the King's 
Advocate, to c N A pro Web e eſtablithüng the guilt of che crimi- 
nal prefe fented, yo ou would tot confider it as incompetent. That no 
ſuch, complaint oY ben bro ught ſince the act 8 Aune, affords w 
argument that ſuch a complaint woult! fiot be well founded. Even 
caſe muſt once have bern dt recedent; and from new caſes 
precedent for after cafe es muſt affle. Befofe tat act, che King' 
Advocate ad no concern in preſentmients front counties, till they 
came to be infiſted in by his deputes at tHe circuits." By the old lan 


the dittay was taken = in the counties; it Was tranſmitted to the 


> YT 


clerk of juſticiary 3 who from that Wadde U the 'potteous-roll for the 


diſtrict of each cent "containing the charge againſt every cii- 
minal, in che form of an indictment, in which' tlie inſtance of his 
Viajelty's s Advocate wa ſeldom or never metitioned: ſo that, in thoſe 


day 'S, all ſuch t time as the cin was broüghit to actual trial, the of- 


nes ofthe Kin ng's 8 not concerned. Ihe time, therefore, 


34s. TILING 


has not been ve long, dung hich it Was poſſible for the coun- 


ties to complain of the King's Advocate for refuſing to give his in- 
b | {tance; 
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ſtance 3; and within that time, it is believed, hardly any inſtances 
have occurred, where a Pr olecution was iniittel on, ane inſtance re- 
fuſed. If improper preſentments. have been ſent up, and thoſe who 
ſent them have been ſatisfied of t their! impropriery, ſo as not to inſiſt 


rr 


for their being brought to trial, after the King” 8. Advocate had de- 
clined to try them, that is nothing to the preſent queſtion. | But 


both before the act 8v9ο Ann, in caſe, the Advocate refuſed to inſiſt 
on a well-founded indictment, contained in che porteous- roll, and 
ſince that ſtatute, in caſe he had refuſed his inſtance when, urged to 
give it, on a. well-founded. proſecution, it can hardly be doubred, 
but that, on a proper repreſentation to this court, the caſe would 
have been remedied, in caſe it had admitted of a remedy ; ; and 1 in 
caſe, it had not admitted of a remedy, there is ; a5 b little doubt, bur 


that the King' s Advocate was. puniſhable for his, breach or neglet of | 


duty; - 157191512 
For there is no 3 cher, boch by the Civil! law and by = 


the cinen eite or ure 5 the ; Proſecutor of a x public 
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tion of a crime; 3 attended al the effect of ing the Mini- 
nal eſcape, or deſiſting from the proſccution under ſuch circumſtan- 
ces as to give the. criminal an opportunity of procuring an impro- 
per 1 be conſidered 1 in no other light than 
as the crime of colluſſon, and muſt be puniſhable as ſuch: but 
where the criminal hath not eſcaped by means of ſuch official collu- 
fion, there being {till room for a remedy by a proper « exertion of the 
official powers of the, puhlic proſecutor, there a court of ultice, will 
interpoſe, and oblige him to exert thoſe powers. Hh . 

The reſpondent argues, That a court of juſtice intermeddling 3 in 
ſuch a matter would tend to renew the method of trial by precog- 
nition, Which was. formerly exerciſed by the privy. council of Scot- 
land; to the great nuiſance of the. country, but which are expreſsly 
prohibited by the commiſſion wing e . Juſkiciary ir into its 


Rs form. 
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What commiſſion the reſpondent here points at, the petitioner is at 
a loſs to gueſs. The act 1672, which is the only legal commiſig 
conſtituting the, court of juſticiary, has not one word in it about: 
precognition, or any thing relative ta a precognitiaa z and it is wel 
known, that your Lordſhips have taken Precegnitione, for tlie pur. 
pole of informing his Majeſty's Advocate, at no very diſtant period 
of time; and there ſeems to be no objection againſt yur judging 
what is the duty of his Majeſty's Advocate in conſequence of ſucha 
precognition when taken, that does not lie againſt taking the pres 
cognition itſelf. , The taking ſuch precognitions, or the judging of 
the duty of che King's Advocate in conſequence of them when taken, 
do not, in the maſt diſtant degree, reſemble thoſe trials by precog- 
nition. which! were in ſe, to be carried on, formerly in the privy, 
council, and were, juſtly. complained of by the whole nation; for 
theſe were, intended, mot. for the furtherance, bur for the Fate 
tion of public juſtice, and though, at firſt mention, of them, one 
would be led;to think, that they were engines, of cruelty intended 
to oppreſs the innocent Jet, in, fact. they were quite ak 


favour * eſcape of che guilty; for a trial by precognition wok 
proceeded. at the. inſtance of a pannel; it was held intra privatos pa- 
rictes; and the perſon. at hoſe inſtance it proceeded, was at liberty 
to bring what evidence he, pleaſed at whatever time he thought pro- 
per. Hence he generally, choſe a time for adducing his witneſſes 
when the proſecutor was neceſſarily abſent ; ſo that, by their not 
being properly croſs- queſtioned, and by, no conradicory evidence 
being adduced, one half of the truth, at leaſt, if not the whole, 
was concealed : and often, without, the proſecutor being heard at al 
in the matter, the pannel was diſmiſſed by the privy council; and 
this was pleaded as a res, judicata in every criminal court. But the 
precognitions that are in uſe now-a-days are no more than prepare 
tory ſteps to a trial ; and when a legal trial; 1s brought on, they are 
no longer of any force or effect; they paſs not to the knowledge of 


an aſſize; z nor can chey ſerve any other purpoſe, than that of di- 
recting 


— 
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recting his Majeſty” 8 ——— how 1 to lay his libel, and «duce his e- 
vidence. * 

Hence, though even your Lordſhips were to paſs a Peng mt Gi 
che import of what is contained in a precognition, for the purpoſe 
of determining whether his Majeſty's Advocate ſhould be obliged to 
give his official inſtance in a particular caſe, ſtill that judgement 
could have no effect whatever on the merits of che trial, nor in the 
SE jeaſt prejudge the pannel in his defences: for that judgement would 
make no part of the record of the trial; it would not, any more than 
the precognition itſelf, paſs to the knowledge of an aflize. The pan- 
nel would be judged, on the evidence of the part of the proſecutor, 
and on that brought by himſelf in exculpation, in preſence of the 
4 jury; and the verdict of the jury, founding on that evidence, would 
W de the only rule for the ſentence of your Lordſhips. 

Neither would the pannel be any more prejudged in point of law, 
than in point of fat, by an order of your Lordſhips upon the King's 
Advocate to give his official inſtance for bringing a crime to trial, 
By ſuch an order you do not determine the relevancy of the facts 
charged previous to it; you do not call on the perſon accuſed to 
plead his defences in law: all theſe are entire to him after the proſe- 
cution 1s once brought; and there 1s nothing at all incompatible, in 
a perſon being properly called into court at the inftance of his Ma- 
jeſty's Advocate upon a criminal indictment, even by order of the 
court itſelf, and that perſon being afterwards Ciſmiſſed on account 
of the irrelevancy of the libel. 
| The court of king's-bench in England go daily much farther. An 
W information may there be exhibited, and leave craved of the court 
W to fle it; and the court will make a rule for the perſon againſt 
whom ſuch information is exhibited, to ſhow cauſe, againſt a day 
tertain, why it ſhould not be filed; and if the party does not appear 
to ſhow cauſe againſt that day, the information is filed. But even 
though he ſhould appear, and ſhow cauſe, and though that cauſe 
ſhovld be found inſufficient in conſequence whereof the information 
is filed, ſtill every defence in law and in fact is competent to him, 
O o and 
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and he is at liberty to urge en ing nas of a legal trial | 
to avail himſelf of them: oh 157 49950 e 

In determining, xherefore, in any cited 3 the 
King's Advorate/ought to give his official inftanee'ts'the'proſeentich 
of a crime, your Lordſhips give na judgement on tlie merits of the 
criminal proſecution itſelf, nor do you do any thing that can tend ty 
prejudice the intereſt of the-pannel; nothing is determined with te. 
ſpect to him; it is the duty of the King's Advocate: only thut ;; 


and 


under your eye, and the ſole thing that you / inquire: after is, whe. 
ther that Advocate has done his duty, or not? With equal proprie. 
ty chat it is alledged, your Lordſhips, by examining whether the 


King's Advocate ought to give his initance in a criminal trial, or not, 
prejudge the/merits of that trial, it might be ſaid, that the court of 
ſeſſion, when, on the ſgiſt January 1633, they ordained the Adyg. 
cate: to give his concumrence to two bills of improbation, at the in- 
ſtance of the Earl of Abercorn and James Inglis, againſt their val. 
ſals, that that court prej udged the merits of thoſe improbations. [x 
fact, however, they did no ſuch thing; they ſaved all defences even 


to the Advocate himſelf againſt the improbations. And there is 10 


more reaſon for ſuppoſing, that an inquiry, whether the King's Ad- 
vocate has done his duty, in refuſing his inſtance in a particular caſe, 
would prove a prejudicial action to the merits of the cafe itſelf, than 


for ſaying, that the act of ſederunt above mentioned was a prejudi 


cial judgement on the merits of the 1improbations. 

In fact, your Lordſhips do, in every criminal caſe, before it comes 
to trial, pronounce a judgement which might more juſtly be termed 
prejudicial than the one which is now demanded.” For no criminal 
ſummons can paſs the ſignet of juſticiary, unleſs upon a bill, con- 
taining the whole ſubſtance of the libel, which is preſented to yon, 

and on which a warrant is obtained for iſſuing criminal letters; and 
there can be little doubt, that if à bill ſhould be preſented, which, 
ex\ facie, contained in it nothing of a criminal nature, your Lord. 
ſhips would refuſe your fat to the deſire of the bill, and no crimini 
letters could be iſſued, By your ſignature on the bill, therefore, you, 
| in 
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in ſome ſort, judge of the relevancy. of the accuſation: yet ſuch 
judgement was Never yet deemed to be prejudicial. to the merits. of 
the caulſe;t, and the pannel, when called to the bar, in conſequence of 

a citation given him on che criminal letters, hath never been held to 
* precluded from pleading every defence in law againſt the relevan- 
ey of the übel; nay, in former times, there are numberleſs inne 
of ſuch libels being diſmiſſed as altogether irrelevant. 

The reſpondent, towards the end of his anſwers, pleads Bop 
af his offices in very high terms: he denies that he is under the di- 
tection of any court whatever: he tells your Lordſhips, that there 
have been inſtances of recommendations from this court; from the 
court of ſeſſion, and from the court of exchequer, to proſecute par- 

ticular offences, occaſionally. falling under the obſervation of the 
judges; but that no inſtance occurs on record, of ſuch proſecutions 
being ordered. From which he concludes, chat he is not bound to 
obey the directions given him by any court whatever. 

The petitioner, however, differs from his Majeſty's Advocate, 
both as ta the facts themſelves, and as to the cancluſions he draws 
from theſe facts. In whatever terms courts have been in uſe to ad- 
dreſs the Advocate, when they directed him to exert his official 
powers, that cannot afford an argument, that he lay under no obli- 
gation to ohey thoſe directions: they, might uſe the word recommend; 
but where, the terms of that recommendation were explicit, it is 
much the ſame thing as if they had commanded, Thus, when the 
court of ſeſſion appoint counſel to appear for any perſon in a parti- 
cular emergency, the expreſſion they generally uſe is, 'That they fe- 
commend it to ſuch counſel; but it cannot be doubted, that ſuch 
recommendation has the force of a command; and that if thoſe to 
hom it is directed ſhould contemptuouſly neglect it, they would 
be cenſured by the court for ſuch neglect. In like manner, though 
both, this gurt, and the courts of ſeſſion and exchequer, may have 
been in uſe to give directions proceeding: from themſelves ex officio 
4 e King's SUNG in the way of recommendation; yet ſtill 

ar it t ost id 5: | 52.0 2 ſuch 
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kack Tore HkHHOn Hiported u cb lte O iin to do Why 
Fab rbaumchdded tb him. IO) 2fiiwollot d- ni „g ny 
But Mliteſe artentioh WIH rw, chat their cburts Have hot a 
been fo Meffcatt wird? WIN NIafeſty's Ad vsate, as tö' ufd and . 
pre bf rscämtteling. If hit cafe eHealth the petition, 0 
the coulptaliit of tlie Earl of 'Abercort aid James ThgHhs againiſt th 
Advocate, Frft Jantiaty 1633, chey oν˖⅝⸗ 8 to ſab. 
ſcribe the bills, and made a general order with reſpect to his dut 
int tire Es ldd Te LelFbrident Eyes vo” th — of i 
predtdefit 2 Re ſays, the aQivr bf improbition 3326 A civil natur 
and tHerefot& Cannot apply to tlie prefent cafe: Admitting it to he 
15, yet 'Im actibn Gf improbation is à caſe wlierein tlie official 
powers of the AVN A are conceracdy] atid ab it oecred in a Gil 
out!” ir füfmletitly ſtöcbs, "that His öfficial powers} in fo far as the 
jurifdictlon cf the Curt of fie wis'hriberndd;" Were tinderſtood w 
be under the” Giro,” But fürcher, che action of improbation i 
in reality à crIhiinaf aQich, Ad" the Wnncodtle” of the King's Adw- 
Lack ſeed kel intended ts UK Crimindf eonclünöns of the ac- 
gel. 4 RE pre” Merle” 1 Prersgeäag il Poet, thr 
office of the Kitig's Advocate, in 16 für äs the puniſhment of crime 
and the power of criminäl Proficiition' belong to it, is under the 
dontröuf And difecttoh öf the Whitts f juftice. It cannot be exped- 
ed, that the- petitioner ſibld Be able t lay before your Lordſhip 
the various | inſtances that have oteeurred:: wherein the court of ſeſſion 
have directed the King's Advocate in what manfier his office was to 
be exerciſed ;* ſuch incidents do not Wally appear in our printed 
collections of deciſtons: even the calt above mentioned is not to be 
found in any printed collection; and Had it Hot, in conſequence of 
the general order relative to the duty 'of the King's Advocate, been 
inſerted in the bocks of ſederunt, che memory of this precedent 
would have been loft. The petitioner, however; will mention two 
other caſes, where the” court” of ſion Hot only directed the con- 
courſe of the King's Advocate to be given, but even his inſtance 
One of them we find narrated ih à very late collection of deciſions 
TS3 8k in 
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in che caſe of Hanbara Newlands, ors Aleeandss Neylands,, decided 
june 1741, in the following words. tfidch June 1577,, The 
Ly mn” Conngil, ex aficio, ,orpained letters te be. direcied pt th iu- 
ane, Non Sovereign Lords, Advpcate, to Marn Malcohn,{ower 
" _— ad Hency Anderſon to compeax perſonally befors che uid Lords, 
« 2xſt inſtant, With coptinuation of days, to,apſyer, to ſuch, things 
«a5 ſhall be inquired, at chem, under A PRAPf xebellign, . 
« putting chef te the horn.“ 10 181211 5 91 bas ,2:1d 9114 56 
The other caſe is to be faund in Lord F ountainhall .calleQion af 
deciſions, 3d November 1698; where it is reported, in ghe tallowing 
words. William Johnſton in Haddington having purſued his, bro- 
« ther Robert, for reduction and improbation of, a,difpoſtion, made 
« by. their father. to the ſaid Robert, of, his Whole eſtatgę and -moye- 
« ables; and the inſtrumentary witneſſes, being examined, two of 
chem acknowledged their ſubſcriptions, hut contelleg they did not 
« hear the defunct diſponer giy e Warrant to the 1 RQRATs.! 0 ſubſcribe 
* for him; aud the. third denied it Mis his hangt: write or chat i 
> was at Pople-mill (where eit bears to bg bgne hat 7 1 time. The 
« Lords, at adyiſing, were. clear to find. che writ PR "and por pro- 
« bative; but ſtuck. as to the falſehood, ſeeing two of of them, acknow- 
« ledged, they ſigned as witnelſes in. the preſence. of the diſpouer, aud 
only the thixd denied, bis ſubſcription ; and before anſwer to the 
« falſehqod,,.or Fematting them to tha criminal, court, , erdained ali 
the parties on Miſe to hx, cited at the King's. Advocate 5 ance, to be 
* re-examined; fax, expiſcating the falſehood, if any be; for the 
Aude aber ved, where the. parties got, the writs reduced, they thought 
50 a thenmſelpen no, fart her, concerned to 110 any more, and dec lined the ex- 
+. pence of- Prgſecuting the criminal part,” 155 
In paſſing, it may be obſerved on this decifion ion, that it deſtroy 
the hypotheſis the reſpandent builds on che civil nature of the action 


of. improbation, as af it was owing. RAR that! he 3 is obliged to. give 
his coneourſe in that action; for here, the civil part. of che action 
was brought to a concluſion by a ſentence, , and nothing remained 


but to Proceed to che criminal part, in which the court took the di- 
| rection 
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rection of -the-inflance of the, King's Advocate; and that too, as ap- 
pears. from the narrative of , the deciſion, with A view of founding a 
Pr oſecution for rorge ry in this court, to which they had it in View 
to remit. the forgexs; and this, although they hadl a proper party in 
court, for, carrying on the action who does not appear to have refu- 
ſed to inſiſt: but the court ſeeing a probability that public juſtic 
might be fruſtrated, though they might have compelled the purſue; 
to inſiſt /que; ad ſententiam; yet they choſe to order the proſecution 
to g on, in the name of the. King's Advocate, Who, as the public 
proſecutor, ſeemed more ae ee W — pe a N 
of public juſ ti... t ' 

It is. not. to be, doubted, chat if ane were to go to de n of the 
court of ſeſſion, upon an acchrate ſearch, many other precedents of 
the Hke kind might be; found. Theſe, however, are ſufficient to 
ſhow, that they have made no diſtinction between the infance aud 
the concourſe of the. King's: Advocate, but have ee that both 
were alike under their contro. 

And vith geſpect to this court, it ibm a. FR 
the duty of the King's Advocate, here was from the beginning no 
more than that of a Procurator-fiſcal; ſo he ſtood in the ſame relation 
to the court. that procurators-fiſcal, do to inferior courts; and, as an 
officer of court, was as much under the direction of the judges, a 
procurators- fiſcal are in the courts in Which they: practiſe. And ac- 
cordingly, if the earlier practice of the eourt is looked into, it wil 
be found, that that was the caſe. Thus, originally, it was not the 
King's Advocate, but the court itſelf, chat made inquiry after ma- 
lefactors; as is evident from the ſtatute of Alexander II. ch. 2. Sta- 
tuit Dominus Rex Alexander, illuſtris Rex Scotiæ, de concilio ct 

« aſſenſu venerabilium patrum, epiſcoporum, abbatum, comitum, 
66 baronum, ac ꝓroborum hominum ſuorum Scotiæ, wut J iciariui 
« ſus Laudonie diligentem et. privatam inquiſitignen. ſaciat de malefic. 
7 toribus terræ, et egrum receptatorihus, pen ſucfameuta di au, buns 
40 num bonarum., et fidelium, una cum ſacramento, ſencſcalli, de ſingulis 


“ willis. ſingulorum vicecomitatuum infra balliam ſuam, præterquam 
4 11 
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« in Galluidia,! qui leges ſuas habent ſpeciales. Et ſi quos, per dic- 
tam inquiſitionem legaliter fuctam, invenerit, eos feſtinanter, per 
« ſervientes Domini Regis, cum auxilio hominum domini ville, 
4 falvo; faciat attadchidri, e ud crrtum diem e locum tutum jiſtiviario 
fs per fdele wicinerum tranſeant,” . After wards, either by ſome law 
which is now loſt, or: by practice, ir obtained, that tlie Juſtice-Clerk 
became the proper officer for taking up dittay; and accordingly he 
is mentioned as ſuch in all our ſtatutes, from the beginning of the 
reign of James I. downwards to that of James VI. and it was only 
that officer who made out. indictments, or had the power of bringing 
criminals to trial. But in the year 1587, commiſſioners of dittay 
were appointed for the ſeveral counties, who ſeem to have been veſt- 
ed with the ſole power of indictment, and making” up eie porteous- 
roll for the circuits, and even for the comnties of Edinburgh, Had- 
dington, and Linlithgow. And on this footiug matters ſeem to have 
continued down to the 8 Anng. In all theſe Caſes, therefore, the 
duty of the King's Advocate was no more than that of à procurator- 
fiſcal, "to follow out the indictments that had been made up bythe 
proper officer. His inſtance was not regarded” inthe beginning of 2 
proſecution; for the indictment was made up without his knowledge 
or conſent, and was preſented to the juſtice-ayre, where he proſecuted © 
it officially. It is true, that after the act 1587, ch. 83. he might 
purſue by way of criminal letters at his own inſtance: but in thoſe 
days there was no neceſſity for compelling him in any caſe to give 
his inſtance, becauſe the proper remedy was, to lodge an information 1 
with the commiſſioners of dittay, on which the perſon informed a- 9 
gainſt, might be indicted, and put into the porteous-roll. There is 
no queſtion, however, but that if the Advocate had refuſed to Pro- 
Fecute an indictment regularly ferved on a pannel, your Lordſhips 
would have interpoſed to compel him to do his duty as an officer of 
court; and there can be as little queſtion, that now when his in- 
ſtance ſeems to have become an eſſential requiſite in the proſecution 
of a publie crime, that your Lordſhips, upon an improper refufal of 
that inſtance,” will compel him to give i-, ne cimina maneant impunita. 
2 And 
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And as to the court of exchequer, as ; that court is Altogether au 
Engliſh court, and proceeds upon the priticiples of Engliſh law, a 
by Engliſh forms, it is humbly apprehended, that whatever the pri. 
vileges of the King's Advocate may be underſtood to be there, 8 
can have no effect on the nature of the office in your Lordſhips court 


It is believed, however, that in the court of exchequer, the King's 


Advocate is no leſs under the direction of the court, than he is in 


the courts of ſeſſion and juſticiary. The petitioner, however, wil 


not enter into an accurate diſcuſſion of this matter. The court 9 
exchequer i is of no long ſtanding in this country; and it is believed, 
it ſeldom, if ever, happens, that the King's Advocate infiſts in his 
own name in that court, moſt proſecutions being carried on by in- 
formations in the name of the officers of the revenue. In diſputing 
upon this point, therefore, the petitioner would be obliged to quote 
the laws and recur to the precedents of another country, in which 
his counſel are not ſufficiently verſant ; though it is believed, upon 
inquiry, it will be found, that the courts in England not only recom- 
mend to, but even direct the attorney-general, in points relative t 
the duty of his 'office: and the office of his Majeſty's Advocate, in 
the court of exchequer, it is apprehended, is preciſely. of the ſame 
nature with that of the attorney-general j in England. Theſe matten 
however, are not hujus loci; the petitioner is here conſidering what 
is the nature of the office of King's s Advocate by the law of Scotland; 
and whatever may be the caſe of the exchequer, which is a court that 
proceeds by a foreign law, and by foreign forms, that has no cot 
nection with the nature of the office in this court. 

The petitioner, therefore, apprehends, that in all the King's court, 
the King's Advocate is not only judicially amenable to each for lus 
conduct in the exerciſe of his office in that particular court, but i 
alſo under their direction, and bound to obey their orders: they ar 
the King's judges, and he, as the King's mn; muſt receive dr 
rections from them. # 

The King's Advocate, in the character of public hag at hi 


own inſtance, 1s not an officer of the common law, the WY 
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of whoſe: office lies beyond the memory of record. Were that the 
caſe, there would be more field for his arrogating to himſelf extra- 
ordinary powers and extraordinary privileges ; but it is clear, that 
za that capacity, he is a creature of ſpecial ſtatute, having this power 
#4 given him by the act 1597 above quoted, As therefore his powers 

nee given him by ſtatute, ſo, it is apprehended, by ſtatute only they 
ought to be explained: they cannot be extended wider than che ſta- 
tute authoriſes them to be; and it will not be ſuppoſed, that unuſual 
privileges are implied in the words of the ſtatutes that gave him his 
powers. There is no foundation in them for that very extraordina- 
ry privilege which he claims, of not being amenable in the ordinary 
W courts of juſtice, and being accountable only to the ſovereign for the 
BW coxccution of his office. As therefore the ſtatutes themſelves give no 
& warrant for ſuppoſing him veſted with ſuch a privilege, ſo there is 
no precedent in any court tending to this purpoſe; on the contrary, 
many precedents have been quoted that have an oppolite tendency. 
The reſpondent, therefore, cannot be allowed to argue at large con- 
cerning the powers of his office from hypotheſes and ſuppoſals. The 
laws that made him are {till in exiſtence ; and from theſe laws only 
enn it be judged what powers and privileges were meant to be be- 
ſtowedl on him. Beſides that there is not the moſt remote foundation 
in thoſe Jaws for the privileges which he now claims, they ſeem ad- 
verſe” to che principles of the Britiſh conſtitution; and therefore 
would not readily be received upon implications and conſtructions 
drawn from a ſtatute, unleſs they were very plainly ſet forth in the 
Upon the whole, therefore, the petitioner humbly apprehends, 
W that the plea which is ſet up by the reſpondent in behalf of his of- 
fee, That he is not judicially amenable to the courts of juſtice, is al- 
together unconſtitutional, and conſequently illegal. If he, an officer 
appointed at the pleaſure of the crown, is accountable only to the 
ſoxereign for his conduct in his office, and may at the ſame time re- 
fuſe to bring to trial crimes which cannot be tried without his in- 
ſtance, there is certainly, indirectly, lodged in the crown, a power of 
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difabhing che penal las Of Scotland; contrary to the claim of right 
whatever the” reſpondent may pretend? and though his condud I 
this caſe muſk; be qudged of tram, the (circumſtances of the caſe itſelf 


Yet as, the general point: is of the utmoſt ppblic 1 importance, it is hum. 
bly apprehended your Lordſhips will think proper to give a general 


judgement, concerning the powers of an office which the reſponder; 
has pleaded for to fuch an extraordinary height, 1 
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AUCHINLECK. Inconvenieneies Would ariſe from obliging the Ad. 
f vocate to bring proſecutions on the opinion ot others. — Indemnig. 
cation as to expence not enough : — but: as here a atrocious crime, 

the court may recommend to him to take notice of i it. 
ALEMOOR, Court cannot interpoſe. — Sufficient precautions taken fr 


the puniſhment of Crimes, — Improper, for Judges, to direct Profecy- 
tions. — Judges in England cannot compel. a grand jury to find 
bill. — Had che Adxocate refuſed. his concourſe, he might have been 
compelled to giye it; for every one intitled to juſtice: but he cannot be 
forced to proſecute.— In this the petitioner deſires the court to be- 
come the proſecutors, and they N ae of the proof. — If the 


Advocate, was to, be forced. to, 1 95 ute, the ebe if acquitted 


13 


would be depri ved of colts and damages 
- CoALSTON,; Crimes affect either the public or private parties.— 


Poimer of proſecuting the 720 dosen 18 with the Advocate, who is 10 


place of the grand jury. — 738 Hi 8190 duty in moſt caſes to proſecute, when 
the recnserion ſtrong; bu t the court cannqt direct him — Eccl- 


ſiaſtical ! But it is the duty of the court to recommend u 

him. LOJLLL 0/90NBItLas (13 JK Tani” 1-16 
PI TEQUE. A een be d when a crime comes inc- 

an before th 9 Id but that n. 95 the eat here, 611 36h 
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KAMES./ King's Advocate anſwerable to the King. — Romans for- 
ced to make a law, obliging thoſe who, accuſed anſeribere.j in crimen. 


Jane 21.4766 burt refuſed the defite of the petition 
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RoBERT ROBB, "Gift WMlgifträte of tlie borough of Weſter Anſtru- 
ther, WY concourſe; of his, Majeſty's Adyocate, 
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GABRIEL HALL Aba, Schocknaftr thre 
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-Perjury,. . 
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Ix E criminal letters in this cafe” ſet forth, That where; by 
the law of God, of this and all other viogbverind realms; the 
crime of perjury, or affirming lies or falſehoods judicially upon oath, 
is a crime of a heinous nature, and ſeverely puniſhable; and more 
particularly, by the 19th act of the 5th parliament of Queen Mary, 
intitled, Anent them that maries twa wives or husbandes, the pains to 
be inflicted on thoſe who commit perjury are declared to be, Con- 
* fiſcation of all their gudes moveable," warding of their- perſones 
4 for zeir and day, and langer induring the Queenis will, and as 
5 « infamous perſons, never able to bruik office, honour, dignitie, 
Wn or benefice, in time to cum :” Yet true 1t is, and of verity, that 
ela d Gabriel Halladay i is guilty, actor, art and part, of the crime 
of perjury aforeſaid; in ſo far as, a complaint having been preſent- 
ed to the court of ſeſſion, at the inſtance of Robert Hunter land- 
ſurveyor of the cuſtoms at, Anſtruther, and others, founded upon 
the ſtatute of the 16th year of his late Majeſty, intitled, An act 
"to explain and amend the laws touching the elections of members 
* to ſerve for the commons in parliament, for that part of Great 
Britain called Scotland, and to reſtrain the partiality, and regulate 
P p 2 ** the 
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< the condi? returning öfgterg ut Te eleftionsy” and proin 

the'tburt't6'tedilce;ihd*indktvird, the Hebbion of Magictrates 2 
counſellors df the Borough ef WIe Anſtiurber made on the 18th, 
day of September 15653 e ag puultt anſwers were made dn 
the part of the prefen © complainer and” otkiers: und a Proof being 
allowed, and Aletnder' it and David R613, „Principal clerks of 
ſeſnon, Alexander Gray, Robert Leith, and Alexander Roſs, deus 
clerks. of ſeM6ti, and Mr 155 Bulfdur "Advotate, or amy oe ot 


chem; : and, Kid all ot th 33 abeptanice the fe 


r 


. Ne for dr the fad rot, "the" ſaid Gabriel Hal. 


kg ay Was tc 2 75 a witneſs 1s 77 h the pat of the complainers ; and ha- 
11 1 U. 
Vio, 10 peare 1 the pr Hence of Mr fthes Duftlas Advocate, ſhe. 


fit A TI of Fa fad county of Edinburgh, one of the commil. 
| ers, 5 ud.C abrief lalladi, having {ſhaken off all fear « 
E Go, and 2 0 to t the laws, did, on che 20tli day of February 1766, 
or on one Ur other of the day of. that ninth, or of the month dd 
"January + med FD 1 . 1 '&f che month of March imme- 
bMS: ly fo e ' preſence of tlie fald commiſſioner, within the 


| | Exchange dag Ge in the city f Edinburgh, emit a depoſition, 


, aflirming f eee on oath, in ſundry Particulars and 


more Pate larly, Ii riel Tlalladay, time and place afore 
1 fan, did « depone, W That ü upon the! Moray or the Tu ſday of the 


„ weed in which Sir John Anſtruther « came to town, Robert Peatti 
came. into h his houſe about eleven 0 clock at night, from a meeting 

« of the council in Robert Ly all's houſe, and was informing his 

: ite how the council v was to be Wodellel; upon which ſhe ſaid u 
her huſband, I with we may make an ox of it: That Peattie an- 
85 ſwered, 1 expect ſix ouſen of it; for I expect L. 50 to the chelt 

* nuik, and a poſt to Tam; “ * although no ſuch converſation ea 
15 between Robert Peattie and his wife. And the faid Gabrid 

| Halladay did further depone, That the night following, the de- 
* ponent heard Robert Peattie fay to his wife, Now we are all J. 


Alexander's friends, and have ſhook hands with him, except 1 
10 2 
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ele Bromn, ho had ſhevn ſome, geluctance, for fear of loſing his 
u ede, and kes ble, Adebar bad aig. be, hims he negled not. be 
nend of biscperiy haft / for he hald take, care that he, ſhould, be 
5 ab laſer by Sing his intereſt. Pepones, Ihat. Peattie at il 
time talcdl his Mife, Tbar Mr Alexander had called them all one 
« one into. gr ſeparate rom, beginpang with, Baile, Brown ; but * 
5 « deponent;didr not- heas any mention made. of, whar had paſleg] in 
* that ſeparate rom , and that, as ſon as they had, all, returned 
* from this, ſeparate, room, ang. taken, their, former ſeats, Mr Alex- 
ander drank; to them all as his good. friends: That the ſame, night 
; Peattie ſaid to, his wife, You ſee the fruits of it now, holding « out his 
* hand to. hr; and. chat, the fai d, iT WN there is forty | there. 
«To which. Peattie ſaid,” there 3 is double th = e ſum. mM oy \n being inter- 
e rogate,, How he came to know, that Rob 8 Peattie was holding 
« out his hand to his wife at the time he uſe 1 the e above expreſſion ? 
*« depones, i He, preſumed. ſo from the conver! lation, Depones, That 
there was ſome altercation betwixt them W as 18 bt about the diſ- 
** poſal of che money, the huſband bi Dang, for 5 po | it into ſome 
4 ſecure hand, and the wife for keeping it among 3 themſelves, that 
no body might know. any ching about it; and ca, The would not 
a lay it out upon braws, as ſome others bad done, but would uſe it 
to hu a piece of meat to themſelves through. the winter 3 and they 
« * eoncluded to lay: it by 1 in the folds of a board- -cloth;” although no 
ſuch facts or converſations as thoſe depoſed | to Ever were held, or 
did happen, And further, the aid Gabriel Halladay, time and 
| Place aforeſaid, did depone, vo Thar ſome time after, one Mr Stewart, 
þ * 2; halfpay-hgurenant 3 in the Navy, « came into the houſe; 3 and the 
- Gponent, heard him defire Mrs peattie not to change any of the 
ROE, while they were in che place, in caſe they od be diſco- 


vereclz but deſired her, When they wanted money, to let him 


en. ,and ſhe ſhould | be ſupplied: That Mrs, Peattie anfwered, 
| +, She would keep none of chem; for che firſt time the faw Mr. A- 
 lexander, the would, 3 gold for them.” And. in another part of 
kis depoſition, he e depanes, 15 That che conv« er lation Vid 1 ters Peat- 


cc 
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ch tie and Lieutenant Stewart happened the day before, or the 
af the ſecondꝭ election cu pon cheat of September laft;! Depongy 
That he did not knowsLieareninit Stewart by phis voice, bur u 
{ arid ſiaoll in Katharine Kings duorhbi unrl him come but 
Robert Peattie's houſe? although no ſuch converſatinn ever hay 
pence between Lieutenant Stewart and Mrs, Peattie ;; and altl 
at the time ddepoſed to, che ſaid Lieutenant Stewart was mot in the 
borough of Weſter Anſtruther, but was ar a conſiderable diftance 
therefrom, and did only; arrive in the town n ur. Waller yy. 
om the 18th day of October 1765. And further, the faid Gabrig 
Halladay, time and place above mentioned, | has deponed, „ 
4 ſoon, after Sir Harry Erſkine's death, and before Mr Wedderbum 
came to ton, the deponent heard: Bailie Browm ſay, he would de. 
ſire no more than a new tewnrhowſe, gand two acres of land added 
to the town's, revenue; and that if the council would ſtand by 
him he would get this: That Robert Peattie, when Bailic Brown 
© rurned; his back and went off, o gavera hitch with his ſhoulder, and 
aid, We maun firſt have ſomething to ou, own pockets;” alths 
no ſuch conyerſation as that here depoſed to ever happened. And 
the, ſaid, Gabriel. Halladay bath! further deponed, That Walter 
* Thomſon never made any objection to the deponent againſt Mr 
+ Alexander's: paying:the, experice of his ſon's, learning architeQure 
at his ſchoolz“ although. it is arne, that che {aid Walter Thomſon, 
in a converſation with the-ſaid Gabriel Halladay, did object to Mr 
Alexander's paying the expence of his ſon's; learning architecture at 
the ſaid; Gabriel Halladay's ſehool ; and particularly, he did declare 
that he would: notf allow his ſon to attend His ſchool on theſe terms; 
and accordingly his ſon did not go to the ſchool of the ſaid Gabri 
Halladay to learn architecture. And which foreſaid depoſition, bear- 
ing date the fard: aoth day of February 1 76⁰ Years, duly ſigned by 
the ſaid Gabriel Halladay, the ſaid Mr James Dundas as - commit» 
ſioner, and George Falconar writer in Edinburgh as clerk, is to be 
uſed as evidence againſt the ſaid Gabriel Halladay in his trial, and 
is lodged in the hands of che cler of the court of juſticiary, -betort 


which 
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whic Ae cee eee toil be: tried, that he may ſee the 
ſame· At leaſt, time and place foreſaid, the ſaid Gabriel Halladay, 
being duly -ſfworn;,idididepoſe: falſely, by ſwearing all, or one or o- 
cher of che particulars foreſaid, in the words and ex preſſionzꝭ above 
libelled,” or in other words! and expreſſions of the ſame meaning, 
purpoſe, and effect; whereby he was guilty, or art and part, 22 the 
horrid crime of perjury, or falſe wearing, 1 All 
eee e ere Se. % 30d den 19312 H to dHgνοο,wỹõ md 


uA ig avo1 gin dt iris Ino bib bus „HOH 
The efender's s depolition in 1 e civil cauſe Was, upon an applica- 
tion to the court of ſeſſion, tranſmitted to this | proceſs, | 
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he defender pleaded, Not guilty, and aud teferred his further de- 
fence to his counſel. They ſet forth, That his rial takes its riſe 
from a political ſource; for he having exerted himſelf on one ſide, 
in the late conteſt for the diſtrict of boroughs, of which Weſter An- 
{rather is one, the gentleman he oppoſed had! conceived” much re- 
ſentment againſt him; and, ameng otlier troubles, had brouphe this 
til upon him; in which that gentteman was the real, though Robb 
che nominal proſecutor: And then they took ſeveral exceptions to the 
3 charge. Anſwers were mens "the ann and the'c court or- 
: deted informations: 9D 507 101292100 yas EH 15790 notmod 
Helden 1. His Anette eee given an officiat 
concbttrſe, Robb has no title to proſecute, becauſe he has no inte- 
reſt; for it is not alledged in the charge, that he has ſuffered any 
loſs in his perſon, character, or goods, by the oath in queſtion. 
Had the action been dt the inſtance of Peattie, againſt whom it tends 
to im bribery, the title perhaps might have been ſufficient; but Robb 
has no concern: He proſecutes therefore as e ra but our 
law does not admit of popular actions. | 
Anfiber. Perjiry" is a public crime. And were abe nry to ar- 
gue the general point, it might be ſhown, notwichſtanding common- 
Vii received prejudices to the contrary," that every public crime may 
de proſecuted by individuals, not only without the inſtance, but 
e the concourſe, of the King's Advocate. And this doctrine 
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could be fapported; not only by principles, but by deciſions of this 
court. It is, however, needleſs to enter upon that at preſent, 25 the 
tendency and effect of the defender's- oath, if believed, would be, , 
e unter: dg tv. 

Nenlied for the defender, in the. firſt place, Such intereſt has ng 
been libelled upon; and, adiy, Though it had, it would not be ( 
ficient; for it is a remote and indirect intereſt. Beſides, how is i 
poſſible to ſhow, chat this oath will have any effect on the deciſion 
the civil cauſe? It may perhaps be of uſe to Robb and his ade. 
rents in that cauſe... The defender's oath is % judice in anothe 
court; and the proſecutor, againſt whom there is not a ſyllable u 
the oath, has no title to complain of it as matters ſtand at preſent; 
fered any damage or diſadvantage: by it; Hawkins, 1. 81, Now 
of the proceetlings before the court of ſeſſion are produced : fo that 
there is not ſo much as evidence in this court that Robb is a pan) 
in the other.. | of ag bak 000 
Obj. 2. The libel is laid on a wrong ſtatute, The act on whickit 
is founded contains no more than a declaration as to what was then 
underſtood to be the puniſhment of perjury; but the act 47. parl. b 
Queen Mary, makes a different enactment as to perjury committel 
by a witneſs upon oath; and declares, that its regulations ſhall be 
the rule in all time coming. 3 

An. The hbelis founded upon the common law, rather than ups 
on any particular ſtatute. That mentioned in the major propoſition 
does not inflict any new puniſhment for perjury, but ſimply de- 
clares what the puniſhment of that crime, by the common law, was, 
and extends the ſame to bigamy: And as the ſtatute hbelled on dos 
not derogate from the common law, but in fact declares the punilt- 
ment which it inflicts; ſo neither does the act of the 6th parl. Que 
Mary derogate from the other; it in reality inflicts rhe ſame puniſh* 
ment with ſome additions. Confiſcation of moveables, and infamy, 
2 | - are 
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are mentioned in both as parts of the puniſhment. The ſtatute of 
parl. 5. adds: to this impriſonment for year and day, and longer at 
* pleaſure of the Queen which, in the language of law, means 
che pleaſure of che courts of juſtice,” The ſtatute of parl. G. permits 
me ſame thing, under the name of farther puniſhment to be made 
nn their perſons, at the fight and diſcretion of the Lords, according 
oe quality of their fault. The difference then between the two 
ſtatutes is Only this, that the act of the 6th parl. adds the puniſh- 
ment of piereing the tongue to that inflicted by the common law, 
| which'is not abrogated, but remains in full force, notwithſtanding 
this Taft ſtatute. 80 this Hbel, which is founded on the common 
law, is properly laid, and muſt be relevant, ſo far as the puniſhment 
of the common lay goes; and the proſecutor never intended more. 

% z. The libel does not charge the defender with emitting falſe- 
hoods upon oath w://ully, or Enoting them to be ſuch; yet the animus 
or intention is eſſential; Hawkins, vol. 1. p. 172. 173. 178. 

Anſ. The technical term of perjury is made uſe of, which includes 
both the animus and the act: and though that term had not been 
uſed, the charge, that he affirmed falſehoods judicially upon oath, 
would have been ſufficient; for it muſt be preſumed, that he did ſo 
intentionally, as otherwiſe 1t would be impoſſible to convict any per- 
| ſon of this crime. If the defender alledges, that he was miſtaken as 
to matter of fact, he muſt prove that defence, and ſhow how he came 
| to be miſtaken. 

Replied, The charge of perjury is qualified by what follows in the 
Übel, in jo far as, &c. A criminal purpoſe muſt be libelled; for it 
will not, and ought not, to be preſumed. A libel for murder would 
not be properly laid, if it only charged the taking away the life of 
a man. a 5 
= 05. 4. From the manner in which the libel is laid, and the liſt of 
. | witneſſes ſubjoined to it, the proſecutor evidently means to prove the 
8 crime of perjury againſt the defender by the depoſition of witneſſes. 
W But this is not competent, the depoſition of one witneſs being as good 
as chat of another: and if ſuch mean of proof were allowed, there 

- Q q would 
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would be a progreſs in inſinitum; for if witneſſes were admitted to 
convict the defender of perjury, theſe witneſſes might be conviag 
of the ſame crime by another ſet. That this is not competent, wy 
decided in the caſe of Balcanquhal againſt Rigg, taken notice of by 
Mackenzie, tit, Perjury ; and both Stair and Bankton hold this a 
law. | 
An/, Were this objection. to by ſuſtained, impunity would be be. 
ſtowed on all perſons guilty of this crime; for it ſeldom can be pro- 
ved otherwiſe than by witneſſes. That ſuch proof is competent, 
is expreſsly laid down by Balfour, tit. Of probation by witneſſes ; and 
he quotes a deciſion, April 1565. It has been ſeveral times ſuſtain 
by this court, and within theſe few years: the caſe of Mackillyy, 
1764,, and caſe of Kirkpatrick at a circuit. No ſuch caſe as that re 
ferred to by the defender is to be found in the records for the yeu 
167 | 
A9 In che adn of Mackillop and Kirkpatrick, the perſon triel 
was ſingle and unſupported in his depoſition; whereas this defender 
is corroborated by the concurring teſtimony of other witneſles, a; 
would have appeared, had he proceedings before the court of ſeſſion 
been produced. 
Obj..5. A variety of 3 are mentioned in the libel ; ſuch 2 
Bailie Brown, Walter Thomſon, Robert Peattie, 8 Stewart, 
&c.; but it is not ſaid who they are, nor is any proper deſcription 
given of them. 
Anſ. Theſe are ſo deſcribed that there can be no doubt about 


them. The defender cannot be convicted, unleſs the proſecutor 
bring home his proof by theſe very perſons ; and the application af 
the proof is a matter that muſt be judged of by the jury: ſo the ob 
jection is not hujus loci, 

Obj. 6. It 1s improper to bring the defender to trial before this 
court. The judges of the civil court, before whom his oath was 
emitted, might, and would have, determined, whether or not be 
was guilty, in an incidental manner: and from their knowledge of 


the whole circumſtances of the caſe, muſt have been better able w 
judge 


Ry” Q OE hy 
e * | R K a N . 
4 a 4 2 21 2 hk 7 * * * * . 
ä - a * 4 R — 
— * n y , - — 3 1 >. 2 1 
£ * * n Be Ad * enn * Y a % a R * > AP. 2. 

* l 8 > * : 9 * 2 A oy” *'» K I a * . _ % 0 
. — 


* ax > 4 Wo o P 
EOS, Tet eee LW 


* 
n 


* Pr — A. 
1 * 5 
= W rn 
api 6% a 


Feb.1967- Robs, &c. againſt HALLADA V. 307 


judge of that queſtion, than any jury poſſibly can be. The plain 
drift of bringing the proſecution here, is to affront the defender, diſ- 
credit his depofirion in a civil cauſe, and thereby prejudge and in- 
fuence the civil queſtion. e 

Anſ. It is competent for the court of ſeſſion to inflict cenſures, or 
lighter puniſhments, for miſdemeanors and crimes, occurring in the 
courſe of procedure before them; and ſhould it appear to them, that 
this defender had ſworn falſely, they no doubt would puniſh him: 
but the proper juriſdiction for the trial and puniſhment of crimes is 
in the court of juſticiary: and as the defender's guilt is to be eſta- 
bliſhed by other evidence than that given in the courſe of the proof 
before the court of ſeſſion, a ſeparate action became neceſſary before 
this court; and a complaint to the court of ſeſſion, in ſuch caſe, 
could not have been competent. The proſecutor has no intention to 
WW prejudge the civil queſtion; and therefore he is willing this trial 
{hall be delayed till that is over. | 
The judges were all of opinion, there was nothing in the objec- 
tion, That the libel was laid on a wrong ſtatute, becauſe perjury is 
a crime at common law; but as the effence of the crime was not 


charged, viz, That he knew what he ſwore was falſe, as the proſecu- 


tor could not qualify any proper intereſt, and as the proceedin gs be- 


fore the court of ſeſſion were not produced, they diſmiſſed the 
libel, 


Att. Croſbie, Maclavurin, et ali. Alt. Lockhart, Ilay Campbell, et aſi. 
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Jos zy R TAYLOR, 


An Engl: /hman, woe ole borſes in England, and brought them to Seats 
land, may be tried in Scotland for the theft. 


HE indictment charged, That he, in the months of June 

July, and Auguſt 1766, had feloniouſly and theftuouſy 
ſtolen, from ſome graſs-fields near to the city of Carliſle, in the coun- 
ty of Cumberland, three mares, which he had carried into Sct- 
land; two of which belonged to Joſeph Atkinſon maltſter in Carliſl, 
and the third to George Little reſidenter in that city: That the pu- 
nel fled with theſe mares into Scotland; and Atkinſon having pur 
ſued, and traced him from place to place, at length came up with 
him at Bankhouſe, near Edinburgh ; where he apprehended him hy 
a warrant from a juſtice of peace; and the three ſtolen mares wer 
found in his poſleſſion. 
When the pannel was brought to trial, counſel were aſſigned hin; 
and they argued, That, as it appeared from the libel, the crime al- 
ledged againſt him had not been committed in Scotland, over which 
country alone the juriſdiction of this court extends, no trial could 
The court ordered informations. 


proceed, 


The information for the crown argued, 
„The preſent queſtion is of the greateſt importance, not only to the 
kingdom of Scotland, and to both the united kingdoms, but t 
criminal law in general. As the puniſhment of crimes is indiſper- 
ſibly neceſſary for the preſervation of good order and the peace of f0- 
ciety, every attempt to withdraw criminals from a fair and 11mpar- 


tial trial, muit be attended with the worſt of conſequences. It 5? 
| matter 


—— » · aa 


as ages 


SW * 
#: SO. 9 
A * 


— 


March 1767. The Kt xc againſt TayLon.; | 309 


matter of the greateſt importance in all countries, that it ſhould not 
be difficult to bring criminals to juſtice; and a facility of eſcaping 


the puniſhment their crimes deſerve, muſt be entirely ſubverſive of 


good government. Your Lordſhips, therefore, will conſider this 


queſtion with that attention which it deſerves, and will not allow the 


pannel to eſcape from juſtice, unleſs it is clear, that you have no 
power to try the crime he has committed. 
As this is a queſtion of criminal juriſdiction in general, fo it falls 
to be determined rather from the general principles of criminal law, 
than from the particular conſtitutions of any country, In handling 
this queſtion, therefore, the proſecutor ſhall, in the fir? place, con- 
ſider the general principles of juriſdiction; in the ſecond place, he 
ſhall lay before your Lordſhips ſuch authorities as he has diſcovered 
from the laws of different nations on this ſubject; and, /aftly, ſhall 
return anſwers to the arguments that have been pleaded on the part 
of the pannel. | 

All juriſdiction, both civil and criminal, was certainly in its firſt 
idea ſtrictly territorial. Judges were appointed in every nation to 
try cauſes and crimes which took their riſe within their own juriſ- 
dition; and at that time it would have been reckoned as much be- 
yond the power of a civil judge to determine any queſtion ariſing in 
a foreign country, as for a criminal court to try a crime committed 
extra territorium. This rule, however, has been long reckoned ab- 
ſurd in civil caſes. It is certainly contrary to every principle of law 
and equity, that a man, after entering into the moſt ſolemn cove- 
nants and agreements, and perhaps receiving value from the other 
party, ſhould, by flying into another kingdom, ſcreen himſelf from 
performing what 1s incumbent, on him ; or that, after borrowing 
ſums of money, he ſhould, by carrying off his goods into another 


country, put 1t out of the power of his creditors to operate payment, 


For theſe reaſons, it has long ago been introduced into the laws of 
all civilized nations, that action is ſuſtained againſt every. perſon, 
where-ever he or his goods are found, for performance of any con- 
tract or agreement he has entered into in any foreign country. 
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This is particularly the caſe in Scotland. The court of ſeſſion long 
ago ſaw the inconveniencies attending the ſtrict idea of territorial j ju 
riſdiction; and therefore reſolved to ſuſtain action upon civil cauſ 
taking their riſe in a foreign country, in all caſes where the defender 


or his goods could be found in Scotland. In England too, wher. - 


the common law is adhered to with a ſcrupulous exactneſs, the ne. 
ceſſity of a remedy for the above evil became long ago apparent; and 
a curious enough method was fallen upon to reconcile it with the i. 
deas of territorial juriſdiction. In every civil cauſe, the ground gf 
action muſt, by the common law, be ſet forth to have happened in 
ſome county within the kingdom of England; and to obviate thi 
difficulty, foreign contracts, &c. are laid in the libel to have hap- 
pened, for example, at Paris in the county of Middleſex ; and which 
alledgeance is not allowed to be traverſed. 

The caſe 1s preciſely the ſame in criminal juriſcliction. Judges 
were at firſt appointed to try crimes committed within their territo- 
ry; and the original idea was, that they could not judge of any 

thing that happened beyond the bounds of their juriſdiction, This 
idea, however, ſoon came to be changed. It was contrary to every 
principle of law, equity, and common ſenſe, that one who had 
been guilty of the moſt atrocious crimes ſhould, by flying into an- 
other country, eſcape the puniſhment he deſerved, and live upon 
what he had acquired by ſuch flagitious actions. This was not only 
unjuſt ro the perſons he had wronged, and to the nation where he 
had committed his crimes, but likewiſe the country into which he 
fled, had a ftrong intereſt to prevent ſuch criminals from coming 2 
mongſt them, and to bring them to juſtice. For, in the fir/t place, 
There was a danger that they might repeat the ſame crimes they had 


formerly been guilty of; and, 2dly, They might tempt other people 
to follow their example. 


The great object of puniſhment is not ſo much to wreak revenge | 


upon a criminal, as to deter others from committing the like crimes 
in time to come. 'Fhe taking vengeance for the crime committed, 
no doubt, principally belonged to the country where it was perpe- 
trated ; but the other great end of puniſhment principally affected 
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the country into which the criminal had fled, as it ticks tempt o- 
ther people to follow his example, if they ſhould ſee a criminal li- 
ving free and undiſturbed, enjoying the fruits of his, villany, For 
theſe reaſons, it, was early introduced into the laws of all civilized 
nations, that judges might try crimes committed in foreign coun- 
tries, when the criminals fled into, or were catched within, the 
bounds of their juriſdiction, The memorialiſt ſhall point out to 
pour Lordſhips ſome authorities in ſupport of this doctrine. 

„ AQuæſtiones eorum criminum, quæ legibus, aut extra ordinem 
( cercentur, ubi commiſſa vel inchoata ſunt, vel ubi reperiuntur, 
« qui rei eſſe perhibentur criminis, perfici debere, ſatis notum 
« eſt;“ J. 1. Cod. Ubi de criminibus agi oporteat. Non eſt du- 
* hjium, quin cujuſcunque eſt provinciæ homo qui ex cuſtodia 
« producitur, cognoſcere debeat is qui ei provinciæ præeſt, in qua 
« provincia agitur;” J. 11. Dig. De cuſtodia et exhibitione reorum. 
* Congruit bono et gravi præſidi curare, ut pacata atque quieta 
* provincia fit quam regit : quod non difficile obtinebit, ſi ſollicite 
e agat, ut malis hominibus provincia careat, eoſque conquirat;“ 
L 13. Dig. De officio præſidis. And the fame doctrine is laid down 
in the third law of that title. 

Sande, in his Deciſiones Frifice, book 1. tit. 1. def. 6. Ubi de crimine 
agi oporteat, is very clear and explicit upon this point. He mentions 
a caſe of a Frizelander, who had commutted a murder in Frizeland, 
and fled to Dunkirk, where he was guilty of other crimes; and ha- 
ving been at length apprehended, was ſent back to Frizeland by the 
magiſtrates of Amſterdam, who had taken him. This criminal was 
indicted at the inſtance of the public proſecutor for different crimes, 
ſome committed in Frizeland, and others in Ameland; as to the laſt - 
of which, he declined the juriſdiction of the court, as theſe crimes 
were not committed within their juriſdiction, Sande gives his own 

— — i | 3 : 
opinion in the following words. In criminahbus enim forum 
* competens eſt, non tantum ubi reus crimen admiſit, vel ubi lis 
inchoata aut conteſtata eſt, ſed etiam ubi reus domicilium habet, 
vel ratione habitationis vel originis; quin et ibi ubi deprehenditur, 

| * etiamſt 
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© etiamſi ibi domicilium non habeat ; unde vulgare dictum, 7}; te ine 
« vemero, ibi te Judico. Vigor enim diſciplinæ publicæ exigit, ng 
© maleficia maneant impunita, utque tranquillæ et Pacate {int pro- 
"oy vinciæ, ac improbis et malis hominibus purgentur,” 

He theri goes on to mention the opinion of ſome. people 8 
thought that the delinquent ought to Dy ſent to the place where be 
W 1 0 the crime; and adds, . ** .Quz opinio admitti potell, 

e quando uterque judex eſt ſub uno eodemque principe vel republ. 
ca; at, inter duos principes, vel liberas reſpublicas, par in pa- 
* Tem, non habet ej juſmodi ul n imperium; - et ideo ſontes 0 
* ei puniuntur ubi inveniuntur.“ For theſe reaſons, he adds, that 
the declinature; Was, repelled, Auth che pannel was convicted, and exe 

a cuted. In the bang plage he mentions another caſe, of a man who 
had committed two murders in Ren for which he was wiel 
and beheaded, | in Frizeland. 18111 3 

To the ſame purpoſe Eher; gives his opinion, in his treatiſe I 

jure civitatis,,. lib. 3B cg. 3. Par. 7 3. ( He ſays, ** Penique ad hunc lo- 


cum delicta referuptar; quæ tam ratione loci quo crimen admi- 
T ſam, quam perſonarum judicantur, ſcilicet, ubicunque deprehenſ 


+ ſunt, maxime tamen ubi deliquere puniendi facinoroſi.“ 
Carpꝛovius,, 5; in, his, Prattica:. nova rerum crimmalium, pars ſertis 
queſt, I 10. Par. 8. "ſays, ** Triplex, meo judicio, conſtitui poteſt fo- 
-" SUR in cauſis ; criminalibus; nempe, domicilii, delicti commiſſi e 
* deprehenſic onis re: ſolet enim delinquens hodiernis moribus conveni- 
re, et contra cum inquiſitorie, aut per viam accuſationis procedi, 
« ubi domicilium habet, vel ubi delictum fuit perpetratum, vel u 
« loco ubi deprehenſus gi“ And in the 69th, 7oth, and 71ſt para- 
graphs of the ſame gueſt. he repeats the ſame opinion, and declares 

that it is agreeable to modern practice. 

Mattheus, in his Cm enter upon the 48th baak of the Pandedt, 
tit. 13. cap. F. \ 4. ſays, © Sortitur autem forum. reus, non ſolum 
ubi deliquit, fed et ubi domicihum habet, et ubicunque reperi- 
tur.“ He then goes on to refute the opinion of Accurſius, who 


thought that criminals could only be puniſhed where they were ap- 
prehended, 


o 
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eaſes where they were vagabonds, and had no certain 
: Nos affirmamus, ex J. 1. Cod. U- 


ame idea long ago took place in that country. Wales was formerly a 
ſeparate and independent kin gdom, until it _ brought under ſubjec- 
tion to England by Edward I. By _ flatutum N alle, paſſed in the I 2th 
year of his reign, it is enacted, That the Wel ſhall ſtill enjoy 
« their own laws, with fome corrections which had been made up- 
« on them by the King and his nobles.” At this time the two Kking- 
doms were preciſely in the ſame ſtate that Scotland and England now 
are, ſubject to one ſovereign, and governed by their own laws. By 
che act of the 26th Henry VIII. cap. 6. 5 b. it is enacted, © That it 
« ſhall be competent for the juſtices of jail-delivery, and of che 
peace, for the counties of England bordering upon Wales, to in- 
W © quire into, and to try all crimes, felonies, &c. committed with- 
ain che kingdom of Wales, in the ſame manner as if thoſe crimes 
4 had been commitred in the counties for which the aforefaid judges 
W * had their commiſſion ;” and particular directions are given for 
W that purpoſe; It is true, that the next year the laws and liberties of 
England were communicaetd to the Welfh ; and particular judges are 
now appointed for trying crimes in that kingdom; but the act above 
quoted will ſatisfy the court, that the extenfion of juriſdiction con- 
tended for, had made its way into England, at a time when Wales 
was preciſely in the fame ſituation with regard to that kingdom that 
Scotland is now. Fr TINT | 
Another ſtatute to the ſame purpoſe was paſſed in the 4th year of 
the reign of James I. He had by this time ſucceeded to the crown 
of England by the death of Queen Eliſabeth; and it became the ob- 
et of the legiſlature, to aboliſh all laws tending to maintain hoſtile 


Rr principles 
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principles betwixt the nations. The iſt act of the th year of thy 
King's reign, in the: ini place, repeals ſeveral of theſe hoſtile lang 
then gives an indemnity for erimes committed on the borders befop 
the King's acceſſion; and then it is enacted, par. 25. That all crimes 

and theft among the reſt, committed ſince his Majeſty's coming 
« tothe crown of England, or hereafter to be done or committed, by 


cc 


Dany of his Majeſty's natural-born ſubjects of this realm of 
ox the dominions thereof, and the acceſſories of and to the ſane 
hall be from henceforth inquired of, heard, and determined, be 
fore bis Majeſty's, juſtices of aſſize, or his commiſſioners of og 


6c 


and terminer, or, gaol-deliyery, being natural-born ſubjects wit. 
Zia this realg,, of; England, and none other, by good and kauft 

„g Rh: MG counties of Cumberland, Northumberland, Wet. 
10 moxland, or any of the ſaid counties, at the election of the {a 


s juſtices of aflizes, or comm ufſioners, in like manner and form, 1 


by Ce intents £ and ,pprpoſes,, the alterations hereafter in this aQ 2 


Wt fled o only ; exce pted, as if dach offences had been done and cot. 
n itted 80 the ſame ſhire, where they. ſhall be ſo inquired d, 
heard, and determined, as is aforeſaid.” 

; er 400 then proceeds to give directions for carry ing this law into 

x. u ion; and, among other things, it is provided, That the crime 

; Kal ' 0 18 in rhe indictment to have been committed within ti 

Hing flo of Scotland, according to the truth, and not in the count 


ere the trial was brought. By the act 22. of the 13th and 14h 


"where t 
| ,of Charles II. a fund is Provided for keeping a certain number of 
"men for ſearching out and apprehending thieves upon the border 
and bringing, them to Jullice : and, for that purpoſe, the act a- 
GY the abore-ſtated act of James I. to be revived and put into & 
ecution. This act of Charles II. is continued from time to time h 


A > Es of different ſtatutes ; and at laſt it is made 1 by the 
4 Tat of the; ſt of George II. P3027 0, 

The! an does not pretend t to dad the law of Eng 
land; ers can he lay v with certainty, whether this act of Jr 1 
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yet ir wirids/objerwantiaz” or if many caſes: have of late occurred in 
which/it has been tried; but he knows of one caſe that happened a- 
bout three years ago on the caſt border, which: has very much that 
trance. A ſhop in Kelſo, belonging to one Fraſer, was broke, 
und u quantity of goods ſtolen out of it, by one Alder, an Engliſh- 
man; near Hexham in Northumberland. Fraſer, after much inqui- 
ry, found out Alder to be the thief, and part of the goods were 
found in his poſeffion. The juſtice of peace bound over Fraſer to 


* #"y 


profeciite,” at took bail from Alder for his appearance. He was ac- 
cordingly indicted it the next aſſizes at Newcaſtle, but did not think 
proper to appear; and therefore ſentence of outlawry was pronoun- 
ced againſt! him, and his bail-bond was forfeited.” When this caſe 
Was, mentioned at che hearing before your Lordfhips, it was faid, 
That! it could be of no authority, becauſe this crime did not come to 
a trial. Notwithſtanding this, the memorialiſt apprehends, that this 
caſe ſhows the idea the judges of England entertain of this point of 


| juriſd1Qion. If it be clear, that no judge can try a crime commit- 


ted without che bounds of his juriſdiction, the judges at the affizes 
would heither have pronounced ſentence of outlawry againſt this 


man, nor forfeited his bail-bond ; for the memorialiſt apprehends, 
that no court can even pronounce a ſentence for contumacy, in a 


caſe in which i it is clear, that they themſelves have no juriſdiction. 


Y Theſe acts, however, will ſatisfy your Lordſhips, that the Engliſh, 


as well as other nations, have adopted the equitable principle that 1s 
now. maintained. 

That the ſame opinion has made irs way into the criminal law of 
of Scotland, appears from the authority of Sir George Mackenzie, in 
his Criminals, part 2. tit. 2. par. 1. and 2. He firſt diſtinguiſhes 


te different fora where criminals may be tried, into the, forum delicti, 


the forum origius, and the for 41M domicilii. And afterwards, in Par. 2. 
ns ſays, The reaſon why the judges, of, that place where the delin- 
quent dwells, 1 is Judge competent to the tr ial of the crime, is, be- 


cauſe it is fit that the judge purge his own bounds and terr tory 
of evil-doers and malefactors, leſt they affect others by their ex- 


Rr 2 * ampic, 
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pfl, of AIP cemſerts to Commit We lige kriittesl'chere illi 
He then goes 646 #epult Ant enfbrctithe fame doctiine; and then 
takes notice of a diſtinction maintained by Calderas, That, in cast 
| wh creböth e N Tefidence, and the place where 
the crime eas eau „Are fübgder to the falitie prince, though the 
Jariſcietion e un FOO OT private 1 judges, and the private tern. 
tories different, the judge of K e. place where tlie delinquent dwell 
2 try a crime committed VIithöht His 6wn territory, but not 0. 

wife“ This GiſtinAion; hoWeves, Sir George tondemins, and in 
ft Je ru ein Pn for the reaſons laid don! in the abo 


ECOINE 113 EDU up ONO HO 31471 
quotation ; 


a efraſon an n ee above ſtated, demonſtrate, that the 
{{ 31 > i NA da 
crimihal j Judges Of any count have a power to try crimes commit 
fed withour ther denn tetitary. When! the delinquent is apprbea 
ed within 1. nh A the pannel had committed a mur- 
ra in En * * any Scher crime that was begun and ended in 
that 8 0 7 0 ar I. ordihype ; have undoubtedly à juriſdiction ty 
| 8 for n 2 2 mertiorialiſt, however, has no occaſion, 
in th bee = to plead” the point fo high; becauſe the crime 
TECH which pe Uiel bank charged, was not conſummated and 
ended f in Lp but i is a crimen continuum, which was begun in 
E pgland and, an Lehen in e ofland.” The] pannel laid hold of the mare 


1925 Had in Pn gland, and! immediately carried them over the bor- 
Yer an Jhth ks Was apprehended 1 in Scotland, he had them in his 
Voce And was making off with them, to diſpoſe of them for 
nis own. behoof- "The crime, "therefore, was not ended, when he 
ha "Taken? ofleſtion of the r mares in the neighbourhood of Carliſle; 


220 After dog DV 


but, after e entere Seb tland, he Was (till carrying on the ſame 
cr inie, "and "was guiſe ty of it every moment till he was apprehended, 
b by 1 the ſtolen mares in his poſſeſſion, and carrying them olf, 
in or T to difpoſe of khem for his own benefit. As therefore he 
| e e ch. ert Within the territory of this court, you 
Todt ; undov ubtedly "Nava Jüriſchctrofl to tly him for that crime. 


tj Cage is ib cat and coltacing; ttt it is hardly neceſlary 
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22 ig upport of it. The, eworialiſt, _ 
Jay: beforg che court the apinions.of ſome criminal lawyers, upon 
= ſublectrr e879bls) yd hanignism nofÞoniftib g to AION — 4 
„er pan ge in che place above. quoted, . pa 7537 Ns ob) WE 8 
« cifione, porro:ſequitur, ub, deliqum in diſtinctis t Ain 0 0 
« conſummatum, utriuſque territorii dominum judlie. ae 
campetentem, eatenus nempe Apafequs. crimen, in uo en a 
] 7 perpetratum ęt conſummatum fuerit,” D. nj L. 100 31 1199 E Y 13 \ RU! 
. © Mattheus, in che title above quoted, par, 8. giyes his opinion in 
2 the following words. Sed quoniam divifis territorlis pernicioſior 
= « opinio invaluit, non immerito quæritur, cujus eſt animadyerho, fi fi, 
« « exempli. gratia, alibi tormentum excuſſum, alibi transfixus — 
JI 20 
« it; alibi falſum inſtrumentum ſcriptum, a alibi 810 gctum m; fir f ſi 
* alibi raptam, alibi ſtupraveris; alibi vinctum, a oli ia veris; © et 
© recte reſponſum judico, ab interpretibus i in omnibus kite exem- 
T „ plis,, utriuſque ter ritorii judicem animadvertere fe.” i 5 * mY 
„Fir George Mackenzie is {till more explicit pon this point; in the 


AJi 


title above quoted, par. 1. he faxen = Nor, only wh 1 the crime i it= 
« {elf was fully committed, may i it be tried, Fu oh ere any part of 
eit was committed; and therefore a thief may be Judged, Not only 
here he firſt broke the houſe, but by the judge of chat place 
* where he was taken with the things ſtolen.” And afterwards, he 
adds, For with us, where-eyer a thief ; 1s taken wich a fang, he 
% may be hanged.” Agreeable to theſe authorities 18 the practice 
of the court, in caſes where crimes are committed, partly at land, 
and partly on the ſea, The high admiral j is his Majeſty” 8 lientenant 
upon the ſeas; and, in many caſes, his juxiſcliction is excluſive of 
that of any. other court. In ſeveral trials that have been brought be- 
fore the court of juſticiary, for crimes committed upon the ſeas, the 


= juriſdiction of the court has been declined; and this declinature has 
F but where the crimes, charged were of the 
nature f crimina continu, committed partly en land, nd. partly 
upon the ſeas, your Lordſhips always ſuſtained Your own Juriſcics 
non. Many deciſions might be quoted to this purpoſe: bur) it is un- 


wo neceſſary 
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nece{lary, to tahe up the time of che court upon a point chat; is ſoclew 
Your J,ordibips, will remember, particularly, the caſe of Gray any 
Jacobina Mair ; the caſe of Johnſton and others, for plundering , 
ſhip in the harbgur of. Anſtruther s and the caſe of Robert Forſ yth, 
and others, tried at the circuit: court at Aberdeen in May laſt, fu 
robbing a ſhip ing in the harÞqut of Down: of a veg of 
meal. AJ as 115 

| Theſe a Kay e will atiafy,x 00 coun, that 8 Pan» 
ai may be tried before your Lordſhips for the crime with which 
he ſtands charged; and the memorialiſt ſhall now. take notice of th 
arguments that have been ene for the Se in bar of this jv. 
riſdiction. And, q o ssen Aae 

Amo, It was aſked, B 0d laden; mw is to be wied 2, whe- 
has by the laws of Scotland, or of England ? That the crimind 
laws of the two kingdoms are different in many particlars: That 
ſome things are crimes in the one kingdom, which are hardly pu- 
wihable in the other That the puniſhment of the ſame crimes is 
in ſume caſes, very diſſerent, in the different kingdoms : That you 
Lordſhips are not fuppoſed to underſtand the laws of England; not 
are you intitled to judge by them; and that it would be hard to ty 
che pannei by the _ of OO * n has not offended againſt 
r 351{16DL 5 119117 

Anſ. The a wy Gd as be a of our indictment runs, 
by i laws e, Gad, f this, and all other well-governed realms. No 
ctrimes can be tried in this manner, but what are puniſhable by the 
laws of God and man. Statutory or local crimes cannot be tried by 
che judges of a foreign country; but murder, robbery, horſe-ſtea 
ing, Ce. hre capital crimes all the world over; and the forms of 
trial are fo ſimilar in che two kingdoms, that the pannel can ſuffer 
no injuſtice by a trial in either. This inconveniency is particularly 
guarded againſt in another caſe. After the acceſſion of James I. t 
thb crown of England; ſtatutes were made both in England and Scot- 
nel for delivering up efittiinals that ſhoold fly from the one king 
dm to the other: and in both of theſe acts, (Ith Ja, I. cap. 1. ad 


1612), 
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7012) ie i provided, That this can only be done when che crimes 
with'which the fugitives' are charged are crimes in both nations. In 
the ſame manner, it is only ſuch crimes as are equally puniſhable in 
pot kingdoms that can be tried by the judges of either; and horſe- 
ſtealing is certainly one of the number. ade, The AnHculty inſiſted 
on does not hit the preſent caſe; becauſe the pannel has been guilty 
of horſe-ſtealing in Scotland as well as England, as has been already 
pleaded; He can therefore TSR i be tried by the laws of 


2 __ for that crime. = 
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+244," 1t was much inſiſted on, That ſuch a e cannot be 
in the court, becauſt your Lordſhips have no power to explicate it: 
That you cannot compel Engliſh witneſſes to appear to give their 


. evidence either for ar againſt the pannel; and r how er 
caſes, it _— be impoſſible to carry on ſuch a trial. | 


Anſ. 1, This argument, when taken in the angelt liphe, only 


| ſhows;'that there may ſometimes be difficulties in explicating this ju- 
| riſdiction ;- but it does not follow that your Lordſhips haue no ſuch 
jjuriſdiction. There are many caſes, in which the court of juſticiary, 


and other courts, have an undoubted power to judge in certain cau- 
ſes; yet it may be often impoſſible for them to explicate that power. 
Engliſh witneſſes are neceſſary in many criminal trials, and yet your 
Lordſhips have no power to enforce their attendance. Suppoſe a 


crime is committed on the Scotch ſide of the border, and tliat all the 


witneſſes are Engliſhmen, Who happened to be accidentally: preſent, 
your Lordſhips cannot force theſe witneſſes to attend; and yet the 
juriſdiction of the court will not be diſputed. Your Lord{hips have a 
power of tranſporting to America; and yet the criminal may ęſcape 
from the {hip after he has left Scotland, or he may return to Eng- 


unnd, or any other country, and you have no power to touch him. 
= The court of ſeſſion has an undoubted juriſdiction in certain foreign 


matters; and yet it is not in their power to force witneſſes in a fo- 
reign country to give their evidence, or to produce writings that 
may be neceſſary in the cauſe. If the witneſſes cannot be brought, 

„ Tel 0 Roc to f | | the 
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the trial cannot proceed; but this does not nn. es 
Lordſhips have not the juriſdiction. 

240, Many. cafes have occurred, in which Engliſh witneſſes * 
been neceſſary; but no inſtance can be given of any trial's s being 
ſtopped by their refuſing to attend. Few people will refuſe to appey 
on ſuch an-occaſion, either for or againſt a pannel; and if they ag 
backward, the juſtices of peace of England are always ready to com- 
pel them. The way. commonly practiſed is, that on an, application 
to the juſtice by any Scotch judge or magiſtrate, ſetting forth, tha 
ſuch a witneſs is neceſſary at ſuch a trial, the juſtice: ſends for the 
witneſs, and obliges him to enact himſelf, under a proper penalyy, 
to appear at the trial to give his teſlimony. This is a practice in u- 
ridi Her vantia, of which, many inſtances can be given. Engliſt 
witneſſes are frequently ſeen in the high court of juſticiary; but this 
muſt naturally happen much oftener in tlie circuit-courts held a 
Jedburgh and Dumfries. The memorialiſt will mention two or thre 


eaſes, _ which are known to ſome of your Lordſhips. In the trial u 
Fairbairn, ſeven or eight years ago, at Jedburgh, for houſc-break- 
ing, Engliſh witneſſes attended; and theſe were forced by Mr Selby, 
a Juſtice of peace for Northumberland, to enact themſelves to appear 
at the trial, At the defire of the ſheriff of Roxburgh. In the caſe of 
Neilſon, who was tranſported on a petition in May laſt at Dumfries 
for ſtealing horſes from England, ſeveral Engliſh witneſſes attended 
and they." were obliged by Sir John Eden, a Cumberland juſtice, to 
ena themſelves, In the trial of Dou glas at Jedburgh laſt harveſt 
circuit, for horſe-ſtealing, a number of Engliſh witneſſes appeared 
on the part « of the pannel to prove his exculpation, ,. Bos 

Neither is this done only out of courteſy, but a 8 may 
be diſcovered for 1 it in the above-quoted act 1. of the 4th of Jamesl, 
In the 32d and 33d clauſes, it is ſer forth, That an act ſimilar to 
that above ingrolſed o was to be made 1 n Scotland, for trying there 
Scotchmen who mould commit. erimes in England, and fly back into 
Scotland : And | it is ordained, That on appligation from the party 


injure ed, the Engliſh judges, magiſtrates, . or juſtices of peace, = 
in 


nẽ n..ʒp een 
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bind over witneſſes," proſecutors, Kc. to attend at the trial; and 
chat, if they fail, their recogniſances ſhall be forfeited in dr 
Though this act does not apply directly to chis caſe; yet it is a very 
foundation for a practice ſo reaſonable, The counſel for the 
| talked much of Magna Charta, and the great cri me it was to 
force any Engliſhman out of the country without his conſent, unleſs 
by way of puniſhment, But the memorialiſt believes, that if a pro- 
ſecution were brought againſt an Engliſh juſtice for ſuch a comrtas to 
a ſiſter· nation, the judges would not think of inflicting any puniſh- 
ment; or if complaints were brought againſt a ſheriff, or juſtice of 

for following ſuch a practice in Scotland, your Lordſhips 
would not find ſuch complaint relevant. It may be poſſible that ſome 
juſtices may refuſe this piece of courteſy: but among ſuch a number 
a6 are in every county, ſome will always be found, who have regard 
enough for their neighbours to give them aſſiſtance. It is clear, 
therefore, that witneſſes can always be procured ; - and if every ju- 
riſdiction is to be cut down that ſometimes cannot be explicated, it 
is believed very few will remain. 

zo, The counſel for the pannel talked of the = of the union, 
as prohibiting trials of this kind, But your Lordſhips will pay no 
regard to that argument: theſe articles do by no means relate to ca- 
ſes like the preſent; they only enact, That law-ſuirs ariſing in Seot-. 
land-ſhall not be carried into Weſtminſter-hall, nor thoſe ariſing in 
England before the courts of Scotland; but that as each nation pre- 
ſerves its own laws, each of them too ſhall have ſeparate courts. 

40, Neither is it at all to the purpoſe, what was mentioned with 
regard to the acts paſſed after the late rebellion, for trying che re- 
bels in England. Theſe acts do by no means ſhow, that no crime 
committed in the one kingdom can be tried in the other; they were | 
made for a particular purpoſe. The trials, in caſes of treaſon, are 
very different from other trials: they are all Carr: ied on! in the Eng- 
lim form; the treaſons muſt be laid to have happened ir in particu- | 
lar county, and muſt be tried by a jury of that county. As it would 
28 been attended with great inconveniencies to have courts goi ng. 
8 1 up 
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up and down tHe Whble kingdom, to try the rebels in every count 
where they were guilty, power 1s given to his Majeſty to appoint hi 
courts to fit at any place that is convenient for that purpoſe; ant 
is directed, that the treaſohs ſhould be laid to have happened in the 
places where they were really committed,” though not in the coun: 
ties where they were tried. Beſides this, theſe acts demonſtrats 
that courts may have a juriſdiction which they have not a certain 
power to explicate. There 3 is no power given to the Engliſh judge 
by theſe acts to call witneſſes out of Scotland; | and therefore thi 
attendance was merely voluntary. Aha 
It was admitted in the debate, that both in England and in 
Scotland, ſberiffs, or the ordinary Judges of counties, have a power 
to try crimes 'commite ed withir other counties; ; and it was fad 
that many of t e authorities quoted relate to provinces or ſub-diji 
| fions of the ſan me empire, ſubject to the ſame prince, and gorernel 
by the ſame la aws Achat our Lordſhips will obſerve, that moſt 
theſe aut Elm * to nations that a are foreign with regard to ed 
— Mu \ 109119V om 9113 #5 ] | 
az aw, that a meriff can ti try a crime committed in a differen 
15 che memorialiſt cannot {ee a ſolid reaſon why your Lord 
ſhips, or any ſupreme criminal court, may not try a crime commit 
ted in a different king om. What is it that bars this power? [t 
cannot be the ſtrict idea of territorial juriſdiction that has been 6 
much talked of ; for it is as adverſe to that idea, that a ſheriff thoul 
try a crime committed 3 in a neighbouring county, as that your Lord 
thips ſhould | ry a crime committed in a neighbouring kingdom. 4 
ſheriff has no direct authority beyond the limits of his county, mor 
than your Lordſhips have beyond the limits of the kingdom. Tit 
only reaſon of the difference, therefore, muſt be, that a ſheriff cu 
obtain the aid of the ſuperior courts for Explicating his juriſdiction 
This is only an argument drawn from 1 inconveniency; which, as his 
been demonſtrated above, cannot de conclufive with regard to ti 
point of juriſdiction; becauſe many inſtances can be given, where 


courts, both civil and criminal, have undoubted Juriſdiction * 
(216 
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caſes in which they cannot be ſure of explicating, that t juriſdiction. up- 
on every occaſion. | 

The memorialiſt has chus laid before your, Lordſhips, at great 
length, every thing that occurs to him upon this important point; 
and he can ſee no reaſon, why you ſhould not ſuſtain the juriſdic- 
tion of the court. A contrary deciſion might be attended with the 
worſt conſequences to both parts of the united kingdoms. If cri- 
minals, by flying from the one to the other, can eſcape the puniſh- 
ment due to their crimes, it would make the counties on both ſides 
of the border very unſafe to live in. It is much for the intereſt of 
Britain in general, that ſuch things ſhould be prevented. And it 
can be attended with no bad conſequences to pannels, to be tried in 
a ſupreme court, either in England or Scotland, where they a are ſure 
of meeting with impartial juſtice. If witnelles cannot be procured 
either for the proſecutor or the pannel, the t trial cannot go on; and 
then, the only conſequence will be, chat the Pannel muſt be ſent O= 
ver to the place where he committed the crime; which the memoria- 
liſt will admit, is in many reſpects the moſt convenient forum: but 


7114 


what he maintains before your Lordſhips is, that this is not the only 
forum, but that the criminal may likewiſe be tried in the kingdom 
where he 15 apprehended ; more eſpecially when, as in che preſent 
caſe, the ſtolen goods are found in his poſſeſhion,”" | 


1 
, - 


Dif for the pannel argued, at ack ch 4 

„The point of law to be determined is of very general concern : 
and as it is rather a queſtion of the law of Nations, than one PETTY 
can be expected to, be regulated by municipal laws and local conſti- 


tutions, it will be Proper to begin, by extending our views a little 
beyond that law which is poſitive and ſtatutory, and to turn our 


eyes upon ſome of thoſe great common principles by which diſtribu- 
tive Juſtice 1 18 regulated in human ſociety. | 

And if, in the courſe of this argument, wel tha ll ll have occaſion | to 
recur to a ſtate of human nature, which perhaps nk no authori- 
8 1.2 ty 
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ry from hiſtory 40. ſay; ever exiſtedʒ yet thatiis im more than What 
is always done in all diſqquiſitions cuncerning political law, and na. 
ral quriſprudence. An imaginary condition of che human race; 
ſuppoſed, uſually denominated: & frat e nature and from conſider. 
ing mankind in that point bf view ſound principles are — On 
which to reaſon concerning the attributes of civil ſociety. 
Let us ſuppoſe man then in a ſtate of nature, and confider hof. 
tuation with reſpect to diſtributive quſti oe. 
An ſueh u ſtatt oft eie hitthin Face. it ſeems indilputable, hind 
be no idea of diſtributꝭde juſtice; for where" every man is his own 
Judge, there s no dpν]8ry power from without to make hin 
Follows thar Which is right, and avoid that which is wrong. The 
fole conſequences of ut dvi Action are femorſe and regret, joined w 
. fear of foe Aν¹Hble Per, which, if the man reaſons at all, l 
muſt beliebte Is 4 end to hat is right, and a foe to what is wrong 
But thoſe urtäfkral CGhfequences of an evil action which we denoni- 
l N ot og A ftate are Exltogettier unnd: In a ſtate df 
; ao! 
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20: din prend metufque aberant, nec verba minacia fixo 
och a cn legebantur: nec ſupplex turba timebat 
“ Judicis ora fui. 

-11 bus Thi 203 hHñONY N 
But when men were colleQed together in the ſocial life, and each 
ſociety was united by one common covenant of mutual protection 
and am ſtance, then diſtributive juſtice began to be known. Age 
vernin ent of ſon ſome nature or other was conſtituted ; and to that g0- 
| vernnient Was Cc committed the p power of inforcing the ties of the ſo 
cial compact. The ends of the ſociety, at their firſt union, were cot 
fidered. Actions tending to promote thoſe ends were denominated 
in political language, right; and thoſe actions, whoſe tendency Wi 
to invert and diſap ee chem, were denominated, in the ſame 1 
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hie aum of di ſtributioe juſtice is to cor pel men to purſue thoſe 


actors which art politically right, and ito deter chem from commit- 
ting choſe which ure polincally wrong; and the method it takes, is 
to repreſent actions of che former kind a inſeparably connected in 


| their conſequences with the happineſs of the agent, and actions of 


the latter kind as equally inſeparably connected with his miſery. 
In order to put it in the power of government to beſtow on each 
action thoſe conſequences of happineſs or miſery which the law had 
determined it merited, certain artificial means of promoting human 
happineſs and. miſery were invented, under the denomination of re- 
awards and puniſhments , and courts were exected to, diſtribute theſe a- 
mong the members of the ſociety, according to the ideas of; the lay 
concerning the merit or demerit of their actions. pSta | 
Hut as the end of every ſociety, is anſwered, provided no hy 
does any thing that is wrong, although none ſhould exert themſelves 
in an extraordinary manner in doing what is politically. good; ſo the 
deterring men from counteracting the, ends of ſociety has been. held 
ſufficient in moſt governments. Hence the diſtribution of puniſh- 
ments has in general become the ſole obje of diſtributive juſtice a- 
mong civil ſocieties. The knowledge of the puniſhments which be- 
long to every evil action hath been reduced into ſyſtems, and thoſe 
ſyſtems have received the denomination of criminal las. 

As ſoon as civil ſociety had been improved beyond the firſt and ru- 
der ſtates of hunting and paſturage, and was advanced into the more 


refined ones of agriculture and commerce, ſocieties, from being mi- 


gratory and vagrant, became fixed and territorial. In theſe, refined 
ſtages of ſociety, territory neceſſarily. became one of. its inſeparable 
attributes; and in time was an attribute ſo conſpicuous, that from 
the name of the territory they poſſeſs, fixed ſocieties have generally 
derived their names. Hence the diſtinction of empires, kingdoms, 


and commonwealths, borrowed from the country which the members 
of each ſociety, inhabited. 


* - 
$630 1 


Though, after men were formed into civil idcieries, a common 
bond of union neceſſarily n in each ſociety, the nature and ties 


of 


* 
919 
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of which were pointed out in a body of laws belonging to the ſoc, 
ty; yet ſeparate f6cieties ſtill continued independents of each other, 
and the ſeveral bodies collective ere in the ſame ſituation as indi- 
W muſt be fuppoſed to huve been while in a ſtate of nature. 
As the ends and airtis of different civil ſocieties were generally, jy 
their original, different; ſo different principles, and  contradiq 
maxims, neceſſarily regulated the ſyſtem of criminal laws of differ. 
ent ſoeieties. Some ſocieties originally united with» a view to wir 
and rapine; ſome for the peaceful enjoymentuf extoniſive paſtures and 
wide fields: others again were planned on thelidtas of agriculture 
others on thoſe of commerce; and others were: draw together for 
the purpoſe of ſelf. defence Hence different forms of government 
were eftablifhed, moſt ſuitable tu tlioſe principles that had drawn the 
ſociety togetlies,” Theſe different governments neceſſarily produced 
a a” diverſity in the ſyſtems of eriminal law of the ſeveral focietics 
and that diverfity was rendered more conſpicuous by the views t. 
wird which the united efforts of the ſociety were conſtantly tending 
os Herice it became cottüty to the nature of ſociety itſelf, to admit 
the criminal law of one ſbeiety to regulate the actions of the men- 
bers of another: for, according to the different principles for which 
the ſeveral ſocieties had originally” united, and according to the ns- 
ture of the different governments they had received among them, 
their criminal laws were different; often they were contradiQory; 
and that action which was held laudable and meritorious in one fo 
ciety, was conſidered as a crime of the deepeſt dye in another, and 
a puniſhment inflicted upon it great in proportion to the demerit 
with which it was held to be attended. Thus the crimes of a war- 
like ſociety muſt be eſſentially different from thoſe actions that re- 
ceive that denomination in a commercial ſtate; the object of the 
former being a ſtate of perpetual warfare with its neighbours, and 
chat of the latter to cultivate a good underſtanding with all mankind, 
In Uke manner, the firſt principles of Soerx⸗ e e will give a 
i turn to its criminal law. a 


Hence, as ſoon as ſocieties became fixed, the operations of 5 
na 
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nal law became territorial, and Jaws, like the ſocieties who were tied 
by them, received their denominations from the territory where they 
prevailed ; beyond that territory they could have no operation. Thus 
were the operations of the laws of Scotland, of England, of France, 
of Spain, and of every other independent Oaks el, to the terri- 
tory of that ſtate. a | | | 

From theſe general principles it follows as a 8 | that 
EZ what falls to be confidered as a crime in any ſtate, is puniſhable, as 

© {ch only within the ſtate itſelf; for it is a crime only in ſo far as it 
zs a tranſgreſſion of the laws of the ſociety to which the perſon who 
commits it belongs at the time he does commit it; if it is not pu- 
niſhed by that ſociety, no other can puniſh, it. If the committer re- 
moves from the territory of the ſociety, then he is beyond the ope- 
nation of its laws. The crime he hath formerly committed cannot 
be the object of puniſhment in the ſociety among which he now re- 


3 | fides, He has committed no offence againſt their laws. for which he 


can be puniſhed; and while he continues to reſide harmleſsly and 
b i inoffenſively among them, he muſt be , ſuffered to reſide peacefully 
W :nd quietly; for till once he hath committed an offence againſt their 
laws, he cannot be puniſhed by their courts of juſtice. 

| Thus on general principles the point in diſpute is brought. to a 
W plain deciſion, The countries of Scotland and England were origi- 
& nally ſeparate, independent, and unconnected. ſtates; each, of them 
had their diſtin body of laws, differing much in their genius and 


= ſpirit; and as to criminal matters in particular, there will not per- 


haps be found two bodies of European law more different than they 
are, Though by the union thoſe two ſtates are more cloſely con- 
| nedted than formerly, yet {till the ſame difference of law ſubſiſts. 
Hence, in matters of juriſprudence, the two ſtates are as independ- 
ent of each other as if no union whatever had been made. 

| The operations of the law of each is ſtrictly territorial, The laws 
of England cannot affect any thing that is tranſacted i in Scotland; 
nor can thoſe of Scotland affect any thing that is done in England; 
— a crime committed in England, being no offence a- 
gai iſt 


a 
* * 


—— — 


—— 
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gainſt the law. of Scotland, cannot be tried in Scotland, nor bee, 


Scotch court, who are miniſters only of the Scotch lang. 
| „At cheſe poſitions are juſt, then the pannel, who. is an. Engliſhmay 
by, birth, and who. conſequently was not originally ſubject to the i 
riſdictionſof any Scotch court, cannot be tried in Scotland for an ad 
which, even as his indictment lays it, was no offence againſt the law 
of Scotland; but, if it was an offence at all, was an offence againſ 
the law of England alone, being committed against Engliſhmen, by 
an Engliſhman, and within the territory of England 

Were ſuch a trial to proceed, by what aw could it be judged af 
Not by the law of Scotland ſurely; for there was no tranſgreſſion of 
that law, If it is ſaid, that it muſt proceed on che la of England; 
then is it, with all ſubmiſſion, denied, that your Lordihips Can pto- 
ceed by that law. Your qurifdidtion is derived from the law of Scot» 
land alone. It is beſtowed, on you for the ſole purpoſe of carrying 
the criminal law of this country into execution. It is inconſiſtem 
with the ideas of the law of England at{elf that you ſhould proceed by 
it. Your court is unknown in the law-language of that country; 
you have no ſuch commiſſion as that under which it authoriſes the 
judges of its law to act; and therefore, were you to proceed on the 
law of England, that law would afford an unanſwerable plea to your 
juriſdiction as judgeeees. f 

And, indeed, were the law of England to be the rule of proceed- 
ing, this whole trial would be void and null, in ſo far as it hathal- 
ready gone, and a new trial muſt be begun, according to the forms 
and regulations of the law of England, which, in a cafe like this, 
would be found to be inextricable ; but on this it is unneceſlary to 
multiply words. 3 

Having ſaid ſo much concerning general principles, it may be 
proper now to deſcend. to particulars, and to conſider whether there 
is any thing in the peculiar laws of Scotland or England, conſidered 
by themſelves, that can give countenance for ſuch a trial as is now 
brought. CEASE wt ot W 
For though it hath been ſhown above, that after ſociety was form- 


ed. 
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the ſeveral tntlependent” ſthtes üb im hs Hane relätiön tb fle 
pr wp as individuals muſt be ſuppoſed to have ſtood when in a 
gate Of nature; yet there is no doubt, that by mutual conventions 
between the ſtates, certain connections might be introduced for their 
mutual benefit: and though the laws of neither could, ſtrictly ſpeak- 
ing, from their own nature, operate beyond their reſpective territo- 
ries; yet ſuch an operation, to a certain extent, for the benefit of 
both, might, er * en of RO ſeveral Saad 
A tures, be introduced. 
let us inquire then, mkiculy by WR 1 ee; or by 
dee conſent of the legiſlature of en n n principles have 
W <cen FRAY from in this point. . 
Wjuen the two kingdoms came to be ſo far connected as to have 
one king, though without any union of their legiſlative power, as 
bodcilties ceaſed, it became a matter of mutual attention to keep the 
duntries which lay on the frontiers of each quiet and peaceable. Tt 
was common at that time for depredations to be committed by the 
ſubjects of England who lived on the border, on the neighbouring 
counties of Scotland; and thoſe again who lived on the Scotch ſide 
of the border, were in uſe to commit the like depredations on tlie 
border-counties in England. | 

With a view partly to aboliſh the memory of the hoſtility of for- 
mer times, when the two nations had been under different kings, 
and partly to curb ſome of theſe diſorders for the future, the ſtatute 
4 Ja. VI. c. 1. was enacted. | 

And in ſo far as this ſtatute was intended to check depredations, 
the method taken was, to make thoſe depredations, or, which was the 
ſame thing, crimes committed by the ſubjects of England in the bor- 
ders of Scotland, puniſhable by the laws of England : A method per- 
fectly conſiſtent with the general principles above laid down: for 

here none but the ſubjects of England were affected by the law of 


— — * 


conducted according to the forms of the law of England. The ſta- 
tute, therefore, introducing this part of the enactment, in F 26. pro- 
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England; and the trial was to proceed within England, and to be 
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ceeds on this narrative: Ant whereas, in regard ſome differens 


the election of the ſaid juſtices of aſſizes or commiſſioners, in lik 
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and inequality in che laws, trials, and proceedings, in caſes of lie, 
between tlie juſtice of the realm of England, and that of the realy 
* of Scotland, it appeareth to be moſt convenient, for the content. 
ment and ſatisfaction of all his Majeſty's ſubjects, to proceed with 
all poſſible ſeverity againſt fuch offenders, in their own country, 4. 
* cording to the latus of the ſame, ' whereunto they are born and inherijz. 
% ge, and by and before the natural-boym | ſabjefts of the fame real, i 
they ſhall be there apprehended.” '' From' this narrative it is cen, 
that, under this ſtatute, it was only ſuch offenders as were nativg 
of England, and not thoſe who were natives of Scotland, that were 
intended to be made puniſhable by this ſtatute for crimes committe{ 
within the realm of Scotland; and moſt properly, ſince the ſubjech 
of Scotland bore no allegiance 85 and could not be bound by, the 
laws of England. | | 
The ſtatute then proceeds: Be it therefore enacted, by the au- 
8 thority' foreſaid, That all offences of conjurations, witcherak, 
% and dealing with evil and wicked ſpirits, murder, manſlaughte, 
« felonious burning of houſes and corn, burglary, robbing of how 
ſes by day, robbery, theft, the deteſtable vice of buggery com. 
mitted with mankind or beaſt, and rape, heretofore done and 
committed ſince his Majeſty's coming to the crown of England, 
or hereafter'to'be done or committed, by any of his Majeſty's ns 
% tural-born ſubjefts of this realm of England, or the dominions of tit 
% /ame, within the realm of Scotland, or the dominions there 
« 1nd the acceſſories of and to the ſame, ſhall be from henceforth 
* inquired of, heard, and determined, before his Majeſty's juſtics 
* of aſſize, or his commiſſioners of oyer and terminer or gaol-delr 
very, being natural-born ſubjetts within this realm of England, and wit 
* other, by good and lawful men of the counties of Cumberland, 
«© Northumberland, Weſtmoreland, or any of the ſaid counties, a 


«6 
4 
Cc 


cc 


© manner and form, to all intents and purpoſes, (the alterations 


” hereafter 1 in this act expreſſed only excepted), as if ſuch offencs 
6 « had 
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« had been done and committed within the ſame ſhire where they 
« ſhall be ſo inquired of, heard, and determined, as is aforeſaid.” 
Taking; therefore, the whole of this, ſtatute, it is pretty evident R 
that it is entirely an Engliſh law, to be carried into execution in 
England alone, againſt the natives of England, and none other, al- 
though it puniſhes acts committed in Scotland. 

But, at the fame time, it is clear from this act, that if any of the 
natives or ſubjects of Scotland ſhould happen to commit a crime in 
Scotland, and afterwards go into England, they could not there be 
wied for the offence they had committed, under this ſtatute, as it can- 
not be conſtrued in any ſhape to apply to them. 

It aſterwards was thought a proper meaſure for civilizing the bor- 
ders, that thoſe who committed crimes in either country, and fled 
into the other, ſhould be ſent back to that country where the crime 
had been committed: and accordingly a ſtatute was paſſed in Eng- 
nnd, 7mo Jacobi, c. 1.; whereby it was enacted, That if at any 
W © time or times, after the end of this preſent ſeſſion of parliament, 
L any perſon, or perſons, ſhall commit any. offence, or offences, 
= © within the realm of Scotland, which, by the laws of this realm of Eng- 
und, is, are, or ſhall be declared or adjudged to be petty treaſon, 
murder, manſlaughter, felonious burning of houſes and corn, 
* burglary, robbing of houſes by day, robbery, theft, or rape, and 
do, or | ſhall fly or eſcape. into the realm of England, and be, or 
© * ſhall be, apprehended within any of the counties of Northumber- 
land, Cumberland, Weſtmoreland, or any parts or members of 
the ſame, or within the parts or places lying on the north ſide of 
the river of Tyne, commonly called or known by the names of 


1 Bedlingtonſbire, Nor hamſbire, and Hlandſhire, the town and county 
1 of Newcaſtle upon Tyne, and the town of Berwick upon Tweed, 
nd, with the bounds and liberties thereof; that then it ſhall, and may 


* be lawful to and for the juſtices of aſſize, or any one of them in 
the abſence of the other, the juſtices of gaol- delivery, at their gaol- 
delivery, or any four of them, or the juſtices of peace in their ge- 
* deral or quarter ſeſſions, or any four of them, upon due and mature 
T t 2 examination 
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** examination ut he ſuid eue or offencer; in open ſeſſions, and pregicy 
** proofs of the ſame, by warrant under their hands and ſeals, to . 


mand and ſend all and every ſuch offender and offenders into di 
realm of Scotland there” to neccibe their trial for any" the acer 5 

* ſforeſuid by them there tommitlel. 
It is remarkable, that when the legiſlature in England are dn or- 
dering offenders to be ſent back to take their trial in Scotland foi 
the crimes that had been committed there, they do not make th 
law of Scotland the rule of judging of theſe crimes. They firſt cop 
fider whether the offender hath committed a erime according to the 
ideas of the law of England: if he had not, he was intitled to lin 
there in full fecurity; but if he had, he might then be ſent bac, 
18 Js à Clear thdication of the force of the general principles abo 
mentioned in the municipal law of England, and how much that b 
conſiders the effect of municipal laws to be ſtrictly territorial: fir 
here the offender is not to be ſent back merely becauſe he had offend 
ed àgainſt the law of Scotland; the Engliſh would not allow th 
law to affect his perſonal ſecurity in England. 
This ſtatute was temporary; for it was appointed to continue cn 
to the end of the then next ſeſſion of parliament : it was beſides cop: 
ged with a ſpecial | proviſion in the following words: Provided ne 
85 vertheleſs, and be it enacted by the authority aforeſaid, That thi 
„ ſtatute, nor any clauſe therein contained, ſhall take effect or bein 
RE © Toes, or in any wiſe be deemed or expounded to take effect, to a 
* intent, conſtruction, or purpoſe, until a law by act of parliament 

1 be made and eſtabliſhed within the realm of Scotland, for there 
„ manding and' ſending out of the realm of Scotland into the realm 
of England, all and every perſon and perſons born within the realm 
of Scotland, or the dominions of the fame, which ſhall at af 
time hereafter commit any the offences aforeſaid within the real 
& of England, to receive his or their trial in the realm of England 
for All and every the ſaid offences by them committed in the fd 


realm of England.“ 
| The 
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The effect of this law; therefore, was ſuſpended, until a condition 
ſhould be performed by the legiſlature of Scotland; Which was by no 
means an equal one: They required, that every perſon ho ſhould 
commit any thing which ſhould be deemedꝭ an offence by the law of 
England, and ſhould afterwards fly to Scotland, ſhould be remanded; 
they therefore inſiſted, that the lau of England ſhould, be the rule 
for remanding in both countries: and farther, although thoſe who 
EZ fed to England were only to be. remanded. in caſe they were found 
5 on the north fide of the Tyne, ſo that thoſe who fled: to the ſouth of 
W the Tyne were not to be remanded, a general act for remanding was 
required of the legiflature of Scotland. |. 

The conſequences were what might be expeted.. The oarliament 
of Scotland paſſed an act indeed; but it was an act, the force of which 
likewiſe was ſuſpended till conditions ſhould be performed by the le- 
gillature of England; and they too made the law of their own coun- 
ry the rule for judging, whether the perſons who fled to them from 
England ſhould be remanded there. The act paſſed by the parlia- 
ment of Scotland is the ſtatute 1612, c. 2 

By this ſtatute, Our Sovereign Lord, with lie = conſent 
« of the eſtates of parliament, ſtatutes. and ordains, That if, at any 
time after the end of this preſent ſeſſion of parliament, any per- 
« fon or perſons ſhall commit any crime or offence within the realm 
* of England, whuilk, by the laws of the kingdom of Scotland, are, or 
* ſhall be, declared or ordained to be petty treaſon, murder, man- 
laughter, felonious burning of houſes or corn, burglary, robbing 
b * of houſes by day, robbery, theft, or rapt, and ſhall flee or eſcape 


= in any part of the ſaid kingdom of Scotland, bounds and domi- 

* nions thereof, that then it may and ſhall be lawful to and for the 
| Juſtice-general and his ordinar depute, the ſheriffs, ſtewards, lords 
© and bailies of regalities, the commiſſioners of borders, or any two 
* of them, in their ordinar courts, or the juſtices of peace in their 
| general and quarter ſeſſions, or any four of them, upon due and 
* mature examination of the ſaid Hence or offences, in open courts or ff 


** ſions, 


into this realm of Scotland, and be taken and apprehended with- 


— * TP? — 
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bo ei, 7 "iy gh 5 ary Pb of the ſame, by warrant under their hang, 
and ſeals, to remand and ſend all ſuch offenders into the realm of 
6c England, 2 to recerve their trial for any of the forefaid offences ti. 


© med by them within the Jaid realm” of England, in manner abo 


© mentioned, "notwithſtanding any Lav, act, or conſtitution, mad 
* at any time heretofore to the contrair.” 
A clauſe, ſaſpenſive of the force of this act, is added ſimilar to thy 
in the Engliſh ſtature above mentioned; and it is required as à eq. 
dition of this ſtatute fro 1 the” Leine ture of England, that they ſhoul 
authoriſe by a ſtatute the remanding of offenders into whatever pu 
of England, or of the dominions belonging to it, they had fled. Thi 
clauſe i is in the following words: Providing nevertheleſs, that thi 
«© 12 or any claule therein contained, ſhall not take effect, for 
nor e een in 1 any ſort, except an law and act of parliament be 
5 and eſtabliſhed within the realm of England, in the ft ft 
ſion of the next parliament thereof, for remanding and ſending 
but of the ſaid realm of England into the realm of Scotland, al 
Libere who ſhall at any time hereafter commit any of the crime 
© or offences foreſaid within the realm of Scotland, and thereafte 
* lee! into En gland, or any part of the dominions of the ſaid kingdan, 
to receive their trial, and due examination, and puniſhment withi 
«the realm of Scotland, for every ane of the ſaids offences commit 
ted by them within the ſaid realm of Scotland, in manner befor 
** mentioned, . 
No ſuch ſtatute was ever enacted by the legiſlature of England « 
the one required to be enacted by the laſt clauſe of this act; of con- 
ſequence this ſtatute never took effect: in like manner, neither di 
the En gliſh ſtatute 70 Jacobi, the condition required to give it effect 
never having e exiſted. 
But though none of theſe ſtatutes took effect in ſo far as to con- 
ſtitute new law, yet they are of excellent uſe in declaring how tht 
old and common law ſtood: for it ſeems without doubt, that the 
two laſt-mentioned ſtatutes never would have been enacted, had it 


been poſhble, by the law of either country, to punith cr crimes commit 


fe, 
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red by the natives of another country at home, but who, after the 
crimes were committed, fled over the border. 

And indeed it. is expreſsly ſet forth in the preamble to the Scots 
ſtatute 1612, That the law of Scotland, as it then ſtood, did not au- 
thoriſe the puniſhment of offences under ſuch circumſtances. The 
W preamble of that ſtatute is in theſe words: © Our Sovereigne Lord 
and eſtates of parliament, confidering, that albeit the gude effects 

W « of his Majeſty's cairful providence, to repreſs the innumerable dif- 
orders, crymes, and offences, whilks, before his happy attaining 
W « co the crown of England, were not only frequent, but almoſt or- 
I 4 dinary in theſe bounds of the Kingdoms of Scotland and England, 
W *« (which then being the borders of the two kingdoms, are now be- 
come the middle ſhyres thereof), hes reduced theſe parts to ſo gude 
« progreſs of peace and obedience, as in ſo ſhort time could hardly 
have been expected; nevertheleſs, it is founden by experience, that 
ass well in theſe ſhyres as in divers uthers parts of both kingdoms, 
ſome evil-diſpoſed perſons are emboldened to attempt and perpe- 
© trate many heinous crimes and offences upon hope of impunitie, 
if, after the committing of the ſame in one country, they may flee 
and eſcape to the other, and not be ſent back to the place of their 
xc offence, the practize whereof has made many odious crimes and 
TC tranſgreſſions heretofore to remain unpuniſhed, to the great con- 
* tempt of his Majeſty's authority, and univerſal grief of all gude 
ſubjects of both kingdoms.” 

This preamble deſerves particular attention. It ſhows what the 
common law of both countries was at that time: it is no leſs an au- 
ö | thority than a declaration of the Scots legiſlature with reſpect to the 
W law of Scotland; by which it appears, if a man committed a crime 
in England, and afterwards eſcaped into Scotland, impunity was the 
| conſequence : this muſt therefore continue to be the law of Scotland 
& ftill; for that ſtatute, which was intended as a correctory law in this 
| particular, did not take effect. | 

And as the preamble of the ſtatute 1642 is an explicit anthority 
with reſpect to the law of Scotland, ſo we have an autanority equally 


explicit 
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explieit with reſpect tothe law of England, W of x fu. 
tute 130% 14 Curoli H. c. 22. A troop of banditti, uſually know 
by the name of mſi-Haperr, had infeſted the borders of Scothan 
and England: and che intention of chat ſtatute was to raiſe a ful 
for ſuppreſſing their depredations. The ſtatute proceeds on the fol. 
lowing preamble: Whereas a great number of lewd, diſorderly, 
and lawleſs perſons,” being thieves and robbers, -'who are commer. 
Aly called 'mo/s=troopers,' have ſucceſſively, for many and. ſundy 
yeartz laſt paſt, been bred, reſided in, and frequented the border 
of the two reſpective counties of Northumberland and Cumber. 
* land, and the next adjacent parts of Scotland; and they taking the 
opportunity of the large waſte grounds, heaths, and moſſes, aul 
the many intricate and dangerous ways and by- paths in thoſ 
parts, do uſually, after the moſt notorious crimes committed by 
them, eſcape over from the one kingdom into the other reſpedine 
„y, and ſo avoid the hand of juſtice, Ix REGARD THE OFFENCK 
„ ONE AND PERPETRATED IN THE ONE KINGDOM CANVor 
A PUNISHED' IN TRE OT WER +) | 
And having ſo plain an Adee . in the wks of the uu i 
ſeems unneceſſary to enter into any argument concerning the law d 
England on this point. It may be proper, however, to remove the 
effect of an obſervation that was made on this head on the part of te 
5 
It was ſaid, That che law of England was no ade to the idea of 
trying crimes committed in a foreign country within England; and 
the act of 26th Henry VIII. c. 6. was referred to; by which it ws 
declared competent to try crimes committed in Wales within the 
counties bordering on Wales, in the ſame manner as if they hal 
been committed within the coor th in U ee where they were to be 
tried. 
But this Ratte, it will be found, being a temporary exception 
from the general rule; inſtead of weakening'tr 13 only ſerves to ſtrengtl- 
en it. By the common law of England, crimes committed in Wals 
COU not be puniſhed in England; yet ſuch was the barbarous and 
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uncivilized fate of Wales in the reign of Henry VIII. that there was 
a hazard juſtice might be fruſtrated, if this rule were ſtrictly adhered 
to. The preamble of this ftatute ſets forth. Forafmuch as the 
people of Wales, and marches of the ſame, not dreading the: good 
and wholeſome laws and ſtatutes of this realm, have of long time 
continued and perſevered in perperration and commiſſion of divers 
« and manifold thefts, murders, rebellions, wilful burnings of hou- 
«ſes, and other ſcelerous deeds, and abominable malefacts, to the 
« high diſpleaſure of God, inquietation of the King's well-diſpoſed 
ſubjects, and diſturbance of the public weal; which malefacts 
« and ſcelerous deeds be ſo rooted and fixed in the ſame people, that 
they be not like to ceaſe, unleſs ſome ſharp correction and puniſh- 
« ment, for redreſs and amputation of the premiſſes, be provided, 
According to the demerits of the offenders :” and, among other ex- 
 traordinary remedies, it introduces this as one, That offenders might 
be tried in the counties of England within which the King's writ 
runneth, neareſt to Wales; for this very good reaſon, That there 
ſieems to have been no tutus acceſſus to hold courts of juſtice in Wales 
itſelf, It is a ſtrong argument of the force of the general principle 
of law, That no crime committed in any other country could be tried 
within England, when the legiſlature were obliged to interpoſe; and 
without their interpoſition, no remedy could be applied under ſuch 
glaring circumſtances. | 

Thus, not only from general principles, but from the opinion of 
the legiſlative bodies of England and Scotland, clearly expreſſed in 
ſtatutes, it appears to be a principle of the law of nations, which the 
municipal laws of Scotland and England have not derogated from, 
but confirmed, That the operations of the criminal law of every coun- 
ny are ſtrictly territorial; that they bind only natives, and thoſe li- 
ving under the protection of them; and that, unleſs where it is other- 
| wiſe ſpecially provided, they extend only to acts committed within 
the territory, Hence acts done without the territory, by thoſe who 
ve not natives, come not under the cogniſance of thoſe laws: of 
| conſequence, the pannel, who was a native of England, is not ame- 
U u nable 
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nable in tlie criminal courts of this n On _ ng; tha * 
Bath done in England. IT geo bit 089 2 
Nay, though he were /a native of biotiendp a FS as | the Saite 
enactment of the Scots law ſtands, it would not call him in [quelti 
for any thing that he hath done in foreign parts. 
And here the pannel might reſt his plea: for, as it is apprehen 
the general prineiple upon which it is founded, is fully evinee; 
ſo nothing farther is requiſite to be maintained on his part, to ſhoy 
that the court hath no [Eager try n _ a. charg! 
in the indiftment;! 2 1100 919191 OI 0 is wel Ut 
But as the proſecutor hath not argued che Gau on his part on ti 
ſame footing chat the panel hath argued it, it will be neceſſary v 
take under conſideration the arguments that have been advanced d 
the other fide; and to ſhow, that they either do not relate to te 
caſe in hand, or elſe that they ſupport the pannel's plea. 
Before entering on the arguments of the proſecutor, it will be 1. 
ceſſary to premiiſe one general ohſer vation, which, if properly . 
tended to; is of the utmoſt conſequence in this cauſe, and overthrons 
all thoſe authorities on which the proſecutor builds. 
This obſervation is, That we muſt be moſt careful, in looking int 
authorities on this point, to diftinguiſh between the idea of juriſdi 
tions ſeparated only by a boundary of country, without being lie 
wiſe ſeparated by the laws under which they are obliged to act, and 
thoſe which are diſtinguiſhed, not only by their extent, but by ther 
laws. In other words, we muſt not confound the idea of feparat 
juriſdictions which are a part of one ſovereign ſtate, and leparat 
juriſcictions which belong to ſeparate independent ſtates. 
Thus, in arguing on the Roman law, we muſt not think we hat 
diſcovered a rule that would regulate the preſent queſtion, if we fl 
that a man who had committed a crime, for example, in Macedonis 
while a province of che Roman empire, could be tried for it in dyn 
or in Egypt, While provinces of the ſame empire. But we muſt ir 
quire;what'the Roman law would have authoriſed with reſpect to tl 


wrial of a crime at Rome, which had been committed, for example 
1 
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n Macedonia while a free and independent kingdom, under a Philip 
5 or an Alexander. If we can find nothing relative to this latter caſe 

in the Roman law, eee Wee us no aid in the 

queſtion. 101 Dir E709 9111 

This diſtinction haiti once laid 8 and kept in view, it - will by 
found, that none of all the authorities quoted on the part of the 
proſecutor can have the leaſt weight in the preſent. caſe. But ey 
ſaall be more minutely conſidered, each in their order. 
And, n, with. regard to the quotations that have been made 
Lom the Civil law, all of them relate only to juriſdictions diſtin- 
4 guiſhed from each other by the territorial limits of the power of the 
magiſtrate, but which yet made both a part of one great ſtate, the 
W Roman: empire, which were governed by one common law that was 
nn obſervance in every part of it; and all the conſtitutions that can 
1 be quoted from the Roman law on the ſubject of the forum competens 
W 7:14, are no more than regulations for the internal adminiſtration 
ol juſtice within the limits of the Roman empire. However it may 
ſound, yet the queſtion, Whether a man who had committed a 
crime in Italy, and fled to Britain, while Britain was a province of 
che Roman empire, was to be tried in Britain or Italy for that crime? 
s not intrinſically in the leaſt different from this, Whether a man 
cho commits a crime in the ſhire of Linlithgow, and flies into that 
of Edinburgh, is to be tried in the one county or the other? One 
common law governed both provinces; and where- ever the offence 
was committed, it was ſtill an offence againſt that law. 

But it is no where determined in the Roman law, whether, if a- 
ny of the Garamantes, the Sarmatæ, the Indi, or the inhabitants 
of any other nation beyond the limits of the Roman empire, had 


R 


committed a crime in their own country, and afterwards came to 
n, Rome, they could be tried for that crime there, or in any of the 
m provinces of the Roman empire? Let that would have been the only 
in: queſtion in the Roman law that would have been ſimilar to the pre- 
\the 


lent queſtion with reſpect to us. The Roman law, therefore, can 
give us no light here. 
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The neut authority dre prbfeeutor Ras had >Seeomuretoy is that o 
Sande in his Deciſſoner Eriſicro Thel very title of this l en 
little room to imagziflep thatowe are co learn any thing-concerning th 
vs of nations from dt Hot is Ombre than n collection of decifions 
pronounced” in 'one'ePthetteaſi-populons' provinbes of Holland; and 
therefore no more thati: 4 ſeries Wan. eum a very 
n body of municipal la Ws. 

And indeed, when we look into Aicieaſfor which this author i 
quoted; we ſha]Efind;thatatlimpons nothing more than a determy. 
nation concerning the privileges of a ere eee in Priel. 
land, called Ameland. 19 „ eQ1ITIHO9 11% 1 44 $314 

Ameland is an land lying off the anda daes Friefland, and in 
reality a part of Frieftand irſelf; it is governed by the fame lan, 
but happens to de. privileged juriſdiction within itſelf, having a 
lord of its own 3\ſoithat in reality it is in the ſame ſituation with x- 
ſpect to the reſt of Frieſland, as, during the ſubſiſtence of heritable 
jurifcdictionts in tts Ccoutitry, en were in with N to the 
reſt 6f Scotlatid. 213 fo am gym wo 

A Frieflander was actufed by tlie procurator e of Frieſland, 
befure che ſenate of Friefland, for a number of crimes committed, 
part] y in Friefland, and partly in Ameland. He offered to go to trial 
with refſpèct th che crimes committed in Frieſland; but he entered a 
plea to tlie Jurifdictiom of the court with reſpect to the crimes com- 
mitred in Ameland. His plea was over-ruled: the trial went on for 
the whole crimes; he was convicted, and executed. 

This caſe related to the privileges of diſtin juriſdictions, which 
are nevertheleſs parts of the fame ſtate, and governed by the fame 
laws.” It is precifely ſuch a queſtion as might have occurred during 
the ſubſiſtence of the heritable juriſdictions in this country, if an in- 
habitant of a regality had been indicted before your Lordſhips for 
crimes committed within the regality, and had, without being ge- 
pledged by his lord, offered a plea to the juriſdiction of the court. 
There is no doubt but ſuch a om Would have been over-ruled, and 


n juſtly. 
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But this gan heyer he argued on as A precedent; with neſpedt 49 the 
other queſtian, concerning che power of the courts of one country 
to try crimes committed by the natixes of fer country, Within 
the territory af an independent ſtate gonerned by ſeparate la ws: or 
if it be, it isla precedent rather in favour of the argument pleaded by 
the pannel ; for the Frieſlander mentioned in this deciſion had not 
only committed crimes in Frieſland and in Ameland, but alſo at 
Dunkirk; and on the coaſts of Holland: yet for none of | theſe was 
he broughit to his trial in Frieſland which allows us at leaſt to pre- 
ſame; that the prevailing idea there was, he could not be tried for 
thole crimes committed in foreign countries; elſe, as there ſeems to 
have been no want of inclination to accumulate crimes laßt cham, 
he would have been brought to his trial for theſe alſo. : 
Wich reſpect to the reaſoning of Sande himſelf, it is very indiſtinc 
and confuſed: for where he ſpeaks; of duo principet vel liberæ re/- 
publice, it is plain, that he means ſuch as were governed by the ſame 
laws, though their juriſdiction, was ſeparate and ſupreme. How- 
ever, it is needleſs to beſtow much time on the canſideration of 
Sande's opinion; for the whole ſenate of Frieſland, far leſs a ſingle 
Dutchman, will never be liſtened to by your Lordſhips in contra- 
diction to the voice of the ſtatutes of your own, country. 
As to Huber, who is the next authority that has been quoted by 
the proſecutor, little need be faid concerning him, He is a writer of 
very mean authority; and in none of all his works is he of leſs than 
in his book De jure civitatis. It is not the commentator on the Pan- 
des, but another Huber, who writes that book. 
Carpzovius is alſo quoted as an authority in behalf of the proſe- 
cutor, in what he ſays concerning the rum competens for the trial of 
| crimes, But his authority can be of no more weight than thoſe a- 
bove mentioned, ſince the ſame obſervations apply to it, viz. That 
be diſtinguiſhes between the territories of diſſerent judges acting un- 
der the ſame laws, not between the territories of independent ſtates. 
governed by different laws. A little attention will make this clear. 
Carpzovius's book is intitled, Pradtica nova Imperialis Saxanica re- 
rum 
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rum criminalium. It is in reality, then, a book treating of a particy. 
lar, local, and municipal law; and whatever he gives as his opinion 
or whatever he argues to be law, muſt be underſtood to relate to the 
Saxon law only. Where, therefore, he ſpeaks of the forum competen 
in delictit, and inquires, whether it is the locus delicti, the locus depre. 
henſeons, or the lou dumicilii, he muſt be underſtood to treat of all 
theſe on the ideas of the law of Saxony only; and therefore, to pro- 
_ceed on the ſuppoſition, that which of them ſoever is the real hn 
_competens the trial chene will be regulated by the ideas of the laws 
Saxony: for, if that Was not the caſe, it would not be within the 
plan of his book to treat of them. No aid therefore can be obtained 
from the principles laid down by this author, in the deciſion of the 
preſent queſtion, ich appears not to have been at all under hi 
eyr; tindithough it had yet it is apprehended his authority woul 
have hut little weight with your Lordſhips, as you will never mak 
the law of Saxony the rule of your procedure. 
Matchæus has alſb been quoted, as affording an authority in be. 
Half of the iprofecutor; © This writer is a commentator on the Cini 
law, his book De criminibus being a profeſſed commentary on th 
47th: and 48th books of the Pandects. What has before been fil 
therefore, with reſpect to the texts of the Civil law itſelf, applies with 
greater force to the authority of Matthzus, who is no more than: 
ſecond-hand retailer of theſe texts. 
Such are the authorities brought in ſupport of the general arg 
ment pleaded by the proſecutor; none of which, it is humbly appre 
hended, apply to the caſe in hand when duly confidered ; they there 
Fore rather tend to perplex and confound us, than to give us a 
light in the diſcuſſion of the merits of the preſent queſtion. 
Mere the ſame method to be followed on the part of the pannel, k 
too could bring into the field troops of learned commentators, dai. 
res utriiſiue Juris, profeſſores| publici, et anteceſſores ; for there is nd 
any point whatever upon which theſe gentlemen may not be muſle- 
ech on both ſides. On the part of the pannel might be quoted, Fare 
nacius, Prax, Crim. L 1. tit. 1. 9. 7. n. 2. Agid, Baſſius, tit. De ir 
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5, n. 67. Capella, Carl. crim. 58. n. 22. Car. Pract. quæſt. 2. u. G.; 
Sein. reg. 87.3 Jodo, lit. De inquiſ. u. 4. et geg. O. Oc. But it is 
uuly a kind of inſult on the laws of our own country, to cite ſuch 
authorities in our courts. In a point that would confeſſedly fall to 
de determined by the Civil law, there is no queſtion, that the argu- 
ments of an ingenious Civilian deſerve attention and regard; but in 
a queſtion not in the leaſt connected with the Civil law of the Ro- 
mans, and which, on the contrary, falls to be determined either on 
the firſt principles of right reaſon, or on the opinions declared by 
our own legiſlature, to have recourſe to them, is abſurd. 

The proſecutor hath had recourſe to Sir George Mackenzie, in hi 
Criminals, under the title of Ihe Judge competent. As that writer 
treats of the law of our own country, he is intitled to more attention 
and regard than writers on the law of Germany or Holland; but yet 
it will be found, that he does not aid the proſecutor in the leaſt in the 
preſent queſtion. 7 / Is VfG EKHN to 

For, in the firſt place, The general obſervation that has formerly 
been made, applies to him as well as to the authorities that have al- 
ready been quoted, viz. That he treats of the municipal laws of a 
particular country; and therefore, when he ſpeaks of the territories 
of different judges, he muſt be underſtood to mean, that all the ter- 
ritories of which he ſpeaks, are governed by that law of which hie 
writes; and it hath been already ſhown,' that the comparing the ju- 
riſdictions of different judges under theſe circumſtances,” can afford 
us no light in the preſent queſtion. oe} 1 

In the /econd place, Sir George Mackenzie, who ſpeaks his own o- 
pinion only, without quoting any ching to fupport it, can be of no 
authority in oppoſition to the opinion of the legiſlature, both ex- 
preſſed and implied in ſtatutes, Which, it hath been already ſhown, 
is in favour of the doctrine pleaded on the part of the pannel. 
= And, in the third place, It is very clear, from peruſing Sir George 
3 Mackenzie, that he hath not had the ſpecies ſacti which is argued 
= in the preſent caſe, under his eye at all, even in treating of tlie 
= competency of different territorial judges ruled by the ſame law. Ile 


treats 


344 CRIMINAL CASES. „ 


treats of the _ competency of the forum denvicitis the forum origin 
and the forum delic ti commiſh but he never once mentions the fog 


deprehenſionts rei, He ſays, that the judex domicilii may puniſh d 
perſon who refides within his juriſdiction, for crimes committed i 


another territory but he does not put the caſe, of a perſon being a 
cuſed of a crime ſaid to be committed without the territory of th 
judge before whom he is accuſed, and when the perſon accuſed ne 
ther reſides nor was born within the territory of that judge. Vet thy 
is truly the queſtion at preſent, The pannel is an Engliſhman; h 
reſidence always has been in England; the crime of which he is x, 
cuſed is ſaid to have been committed in England: and yet he is 1. 
cuſed before a Scotch court. 

Before we leave the general point, there is a diſtinction which hy 
been made by the proſecutor, which, as it is ſpecious, may deſem 
to have a little attention paid ir. It had been aſked on the part i 
the pannel, If this trial were to proceed, by what law is it to be co 
duced, whether by the law of Scotland or England; ſince even th 
crime itſelf, and the eſſentials of the crime, might be different in the 
laws of the different countries? To this it was anſwered for the pry 
ſecutor, That the indictment runs, That the crime is puniſhable h 
the laws of God, and of this and all other well-governed realms: 
That no crimes to be tried under the circumſtances in which thi 
crime is propoſed to be tried, are triable at all in this manner, but 
| ſuch as are puniſhable by the laws of God and man: That lol 
crimes cannot indeed be tried in this manner ; but murder, robbery, 
horſe-ſtealing, &c. are capital crimes all the world over, and ther 
fore may be tried in this manner, 

The force of this argument hath already been obviated, in dedi- 
cing our general principles, where it hath been ſhown, that punilty 
ment is altogether a creature of civil ſociety ; that all crimes, py 
perly ſpeaking, are local and ſtatutory; and unleſs they are declared 

to be puniſhable by the laws of civil ſociety, they are not : puniſhads 
at all. 

II we look 1 into the A of mankind, we ſhall find this prit 
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ciple ſupported by facts in the caſe of every one crime that can be 
mentioned. To begin with treaſon, which is the higheſt crime i= 
ainſt ſociety, it needs but to be mentioned to demonſtrate, that it 
muſt be local and ſtatutory, ſince the eſſentials requiſite to form it 
muſt vary in different ſocieties, according to the different modes of 
government received among them. Murder, though a crime, in the 
f puniſhment of which the ſecurity of individuals is moſt deeply inte- 
W reſted, is not every where puniſhed with equal ſeverity. _ Even 1 in 
W this our own country, in earlier times, it was not capital, but pu- 
niſhable by a certain fine, under the denomination of a Gro, In 
ſome countries, under certain circumſtances, it hath not been pu- 
WE niſhed at all; and in every country it has been neceſſary to define, 
5 with preciſion, by poſitive law, what it is chat conſtitutes murder. 
| 3 In this particular, we frequently find the laws of different countries 
WE claſhing. Thus, with us in Scotland, there muſt be an animus occi- 
dendi accompanying the giving the blow or wound: in England, it 
* ſufficient, that the perſon who gave the blow or wound Was ver- 
I in illicito at the time; for, if the perſon killin g had a felonious | in- 
ent in general, it is of no conſequence whether he intended parti- 


at the preſent day, one and the ſame act may be murder by the law 
of England, though 1 it is not murder by the law of Scotland. 
W Robbery is a crime that, 1n many ages of the world, and in many 
countries, hath not been thought meritorious of a capital puniſh- 
. ment: and as it is a complicated crime, made up of a mixture of 
W force and theft; ſo, in every country, it hath required the aid of 
1 poſitive law to define what are its elſentials and the poſitive laws of 
I different countries, even where robbery is declared to be a crime, 
ſpect to theſe, _ With us, every act of theft, accompanied with vio- 
lence, is deemed robbery, the proper technical terms of our law, for 
| the crime being fouthrief. Hence, if a man breaks violently into a 
houſe, and ſteals from it, that is robbery with us. If a man breaks 
into any repoſitory, and ſteals out of it, that alſo is robbery. But 
XX in 


cularly to 4 or not. Thus, as the laws of the two countries ſtand 


and puniſhable capitally, will be found extremely different with re- 
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in England, for example, there are certain other requiſites anneyy 
to the idea of robbery. Thus, robbery muſt be committed on th 
perſon of a man; that man muſt be put in fear of his life, & 
Without thoſe requiſites, there is no ſuch thing as robbery by ty 
law. If a man breaks violently into a houſe, and ſteals, he is gil 
ty, not of robbery, but of ' burglary; which crime hath likewiſeʒ : 
eſſential requiſites, which it would be too tedious to enumerate, ; IRE 
is clear, however, from what has been ſaid, that when a man js 2. : 
cuſed of robbery, either in England or Scotland, the local ſtatuum * 
conſtitutions of the country where the act has been committed, my ® 
determine whether he has been guilty of the crime or not; and, 
cording to the circumſtances of the caſe, it may happen that the u 
ry fame act ſhall be robbery when committed in the one county 
and not ſo when committed in the other. | 
And as to the crime of horſe-ſtealing, which is the one more in- 
mediately charged in the preſent indictment, it is more apparent 
the creature of poſitive and local law, than any of the precediy, 
Theft hath been puniſhed as a capital crime by the laws of fon: 
countries; by thoſe of others, only by impriſonment, or a pecuniz 
mulct. In ſome, when properly conducted, it hath even been hel 
' meritorious, and attended with applauſe. Thus, among the Las 
demonians, immortal honours were paid to him who ſo carefuly 
concealed the fox he had ſtolen, that he ſuffered him to prey on li 
bowels, rather than diſcover him; and, by the laws of Lycurgis 
thoſe youths who excelled in ſtealing, were publicly honoured andre 
warded. By the laws of the Romans, reſtitution of fourfold or tw 
fold value was the puniſhment of theft: and, even by our own ln, 
ſimple theft is not a capital crime; it is only punifhable by an abt 
trary puniſhment ; before it amounts to a capital crime, it mult It 
what we call aggravated theft, And horſe-ſtealing is not a ſeparis 
crime; it is only an aggravation of theft, that horſes have been ſto- 
len. With reſpect to our neighbouring country of England, it b 
believed the crime ſtands on another footing, the degree of punilt 


ment being determined by the value of the thing ſtolen: it is beyon 
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a poſſibility of doubt, therefore, that the puniſhment of theft is al- 
together the object of local and ſtatutory laws. 
= The proſecutor hath acknowledged, that no crimes are to be tried 
n this manner, but thoſe that are puniſhable both by the laws of God 
and man. The laws. of man are underſtood ; they are the laws of 
the country where we live. But it were to be wiſhed the proſecutor's 
dea of what is meant by the laws of God in the indictment, had 
© been more fully explained. 
| Z If, by the laws of God, are meant the general revelations of his 
1 : will made to all mankind, there will nothing in theſe be found de- 
termining theft to be punithable, or declaring what the puniſhment 
s,. If, on the other hand, that body of laws promulgated to the 
A Jews by Moſes from divine inſpiration, is underſtood, theſe will be 
WT fatal to the argument of the proſecution; for theft is not by theſe de- 
| © clared to be a capital crime; nay, it is not even declared to be a 
W crime on account of which a corporal puniſhment is to be inflicted, 
on che contrary, by the Moſaical law, theft was expiated by reſtitu- 
tion of double value; which, from analogy, would ſeem to be the 
3 object of a civil, rather than of a criminal action. In this ſenſe of 
W the law of God, therefore, according to the argument of the proſe- 
3 cutor, and on his own ſhowing, the crime contained in this indict- 
ment, is one of thoſe which cannot be brought to trial when com- 
mitted in a foreign country. | 
But it hath already been ſhown, that there is truly nothing at all 
W in this argument, fince all crimes whatever, with the puniſhments 
attending them, muſt depend on local and municipal laws, adapted 
d the exigencies of each ſociety and government, without being re- 
| gulated by any general principles binding on ſeparate and independ- 
ent ſtares, | 2 
The proſecutor, juſtly diffident of the general point, hath endea- 
voured to found an argument on a ſpeciality in this caſe, viz. That 
the ſtolen goods were carried into Scotland, whereby, ſays he, the 
crime of the pannel became a crimen continuum; it was partly. com- 
| * 4 3 bo mitted 
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mitted þ in England and partly 5 in Scotland; ald therefore _y be 
niſhed here. eee yo 
It muſt be confeſſed, that this argument is not eaſily underſtood 
The term of a Ct imen continuum 18 a new one, it is not to be found in 
any writer in the law; and the uſe of new and undefined terms is ve. 
ry apt to involve and perplex the argument. Yet the meaning of th, 
proſecutor 1s not wholly unintelligible; and it does not ſeem a dif. 
cult matter to ſhow, that no argument can ariſe from the ſpeciality 
on which he founds. 
The crime of which the pannel is accuſed is theft; a crime unive. 
ſally underſtood, and not difficult to be defined. The eſſence of | 
-onfiſts in fraudulently apprehending the poſſeſſion of the moyeihl: 
- property belonging to another, with a view of making profit of t: 
plain that the whole eſſentials of this crime muſt depend on the 
firit apprehenſion of poſſeſſion. If at that time the perſon who di 
ſo, had no evil intention; if the goods of which he apprehendel 
poſſeſhon did not belong to another, but to himſelf ; no theft wx 
committed; if it was otherwiſe, the theft was complete the momen 
poſfeſſion was apprehended : of conſequence, all the requiſites and 
eſſentials of the crime exiſted in England, and all of them woull 
fall to be determined by the law of England. In whom the property 
was veſted, would be a queſtion of the law of England ; whether the 
poſſeſſion was legally or illegally apprehended, would be a queſtio 
of the ſame law. 
Nay, even as to the eſſentials of the crime itſelf, there would be: 
conſiderable difference of the law of England and Scotland : for the 
nature of the crime will depend entirely upon the value of the goods 
ſtole by the law of England; whereas in Scotland, without any r- 
gard being had to the value, other circumſtances would fall to be 
attended to, both to aſcertain the nature of the crime, and the depree 
of puniſhment, 
Hence, while by the two laws the ſame act may be variouſly it 
terpreted, from the conſideration of circumſtances, which may be 


material with regard to the law of the one country, though imm 
teri! 
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terial with 3 to the law of the other, it ſeems clear, that we 
muſt have recourſe to one or other law, to determine whether there 
was a crime or not. 

And here the law of Scotland cant aid us. The pannel, accord- 
ing to the ſhewing of the indictment, brought the horſes into Scot- 
land in his own poſſeſſion: he therefore did not ſteal them in Scot- 
land; Day, on the contrary, was there a queſtion about the proper- 
ty depending, the property would be une to be his from the 
poſſeſſion, 

As therefore he did not ſteal them in Scotland, we muſt have re- 
courſe to the law of England, to determine whether he ſtole them or 
not; we muſt by that law determine whoſe property they were; we 
muſt by that law determine whether he feloniouſly took them away; 
we muſt by that law determine whether he hath committed grand or 
petty larcency in ſo doing; which, by the by, could not be done 
on this indictment, where the values are not charged; we muſt de- 
termine whether his offence 1s a felony, with or without benefit of 
W clergy; in ſhort, we muſt enter into a diſquiſition about foreign 
us, concerning which this court has no juriſdiction to cognoſce or 
determine. | 

If therefore your Lordſhips cannot determine, Whether the pannel 
committed a crime in England? or what the nature of that crime was? 
| you cannot enter into the conſideration of the queſtion, Whether he 
was lawfully or unlawfully in poſſeſſion of thefe horſes in Scotland? 
becauſe that depends upon the conſideration of the previous queſtion, 

which, it hath been already ſhown, your Lordſhips could not enter 
on the conſideration of. 

There 1s no foundation 1n law for ſaying, That the continuance in 
poſſeſſion of the ſtolen goods, is a continuation of the act of theft. 

For either the theft is complete at the, moment the Poſſeſſion is appre- 
hended, or elſe it is not completed till afterwards, If it is completed 
immediately by apprehenſion of the poſſeſſion, then is the full guilt 
incurred; the criminal is equally puniſhable, whether he reſigns the 
poſſeſſian in a day, or retains it a month: and it can make no difler- 
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ence in the preſent caſe-as to the pannel's guilt, whether the good 
had been carried into Scotland, or he had made his eſcape into Scar. 
land after parting with the goods; he cannot be triable here in the 
one caſe more than in the other, 


If, on the other hand, it is ſaid, the theft was not complete til 
he quitted the poſſeſſion of the goods, then may it juſtly be aig 
that no thief could ever be tried or puniſhed where the goods ar 
taken in his poſſeſſion ; for the act of theft never had been comple. 
red by him: and, in particular, this might be pleaded from the fact 
of the indictment in the preſent caſe, it being ſet forth, that tl, 
pannel was apprehended having in his poſſeſſion the — ſaid to be 
ſtolen. 

If, in the third place, it 1s contended, that the crime was con. 
ſtantly renewed and reiterated, by the pannel continuing in the pof. 
ſeſſion of the ſtolen goods, it will be found, on examination, tha 
this likewiſe is no ſolid foundation to build on. It is well know, 
chat reiteration of theft is one of thoſe aggravations which, by the 
law of Scotland, renders the crime capital, theft thrice repeated 
being a capital crime: it will therefore be a queſtion of moſt conſ- 
derable importance, how this reiteration, by retaining poſſeſſion af 
the ſtolen goods, is to be interpreted? how long one muſt retain then 
in order to be guilty of a reiterated crime? and whether that reiters- 
tion can be conſidered to take place oftener than once? for the ſteal- 
ing of one ſingle moveable may, by retaining poſleſſion thereof, be- 
come a capital crime, according to this argument of reiteration. To 
queſtions of this nature, no ſatisfying anſwer can be given; they 
[ſerve therefore to. demonſtrate, that this idea of a reiteration of the 
crime, by retaining poſſeſſion of the ſtolen goods, 1 is altogether with. 
out foundation in the law. 

From conſidering the nature of theft, then, it appears, that it 15 
crime of that nature that hath its exiſtence in a moment; that it 5 
completed by a ſingle act; that it is incapable of being protracted by 
retaining poſſeſſion of the ſtolen goods; that therefore the 1dea of 


the commiſſion of this crime being protracted from the time that po 
ſeil:vn 
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Mon was firſt apprehended in England, during the whole time 


chat the pannel continued in poſſeſſion of the ſtolen goods, and con- 
ſequently that theft was committed in Scotland, is altogether with- 


out foundation. | 
The whole ſtatutes that have been mentioned and referred to on 


the general point, confirm the doctrine that is here pleaded for the 


pannel. It is well known in what manner the border-depredations 


were carried on; it was by making inroads, and carrying off effects 


from the one kingdom into the other; yet theft is mentioned in all 


theſe ſtatutes ; which ſhews, that even under theſe circumſtances, 
theft committed in the one kingdom was held not to be puniſhable 
in the other. The ſtatute 13 et 14 Car. II. which declares, in ſuch 
ſtrong terms, that offences done and perpetrated in the one kingdom 


could not be puniſhed in the other, is relative to the moſs-troopers, 


who are, in that ſtatute, called thieves and robbers, and are ſaid to 


avoid the hand of juſtice, by eſcaping from the one kingdom to the 


other. It cannot be doubted, that they carried their ſtolen goods a- 
long with them when they ſo eſcaped, as they are repreſented to have 
frequented ſolitary and ſequeſtered places during the time they were 
perpetrating their crimes ; ſo that it cannot be ſuppoſed, that they 
had diſpoſed of the ſtolen goods before they made their eſcape out 


of that kingdom where they ſtole them; nor indeed is this agreeabl 
to the practice of ſuch marauders. | 


The authority that hath been quoted from Sir George Mackenzie 
on this head, relates entirely to our own municipal law, viz. That 
where a thief is taken with the fang, he may be hanged. But that 
proceeds on the ſuppoſition, that both the theft was committed, and 


thethief taken, within the territory of Scotland, where the law of 
Scotland takes place; the regulation about thieves taken with the 
fang, belonging properly to inferior judges, ſuch as ſtheriffs and ba- 


rons; who were impowered to judge of theft committed without their 
territory, in proſecutions brought at the inſtance of their procurator- 


ical, only in caſe the fang was found with the thief, even though 


the thief reſided within their juriſdiction, that ſuch proſecutions 
miglt 
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might not be brought on too flight evidence, or from the avidity g 
an eſcheat, which accrued to the ſheriff or baron himſelf; hong 1 
the private party injured infiſted in the proſecution, they might i 
niſh vhether the fang was found with the thief or not. 

As to the quotations from Carpzovius and Matthæus, that han 
been uſed on the part of the proſecutor, all of theſe relate to cring 
' perpetrated, not by a ſingle act, but which conſiſted in a multiplich 
of acts, all conſtituting the ſame crime, perpetrated partly in oy 
partly i in another territory or juriſdiction. And the fame obſcryaig 
may be made with reſpect to the precedents of Gray, Johnſton, wy 
Forſyth, quoted from the records of this court. 

, Gray was indicted for the cr2men rat ut, or: forcible abduction d 
„be Moir [Ne 59. ], which was committed, partly on the land, a 
| partly within the ſea- mark; conſequently it was pleaded, that a part df 
the crimes libelled were committed, not within the juriſdiction of thi 
court, but of the court of admiralty. The ſame was the caſe of Johu. 
ſton and Forſyth, who had raiſed mobs and unlawful convocations q 
the lieges on the land, had plundered; ſhips of their cargoes, ani 
brought theſe cargoes ae, where they had deſtroyed or diſpoſed 
of, them. ante 

In all cheſe caſes there was this toeciality, that no part of te 
crimes was ſtrictly maritime, and ſuch as could be committed at fa 
only. They all might have been committed at land as well as ata 
Now, although the juriſdiction, of the high court of admiralty is pri 
vative, and independent of that of your Lordſhips in all caſes that 
are ſtrictly maritime, and which can be committed on the high ſes 
only, ſuch as piracy, ſinking of ſhips at ſea, &c; yet in thoſe crims 
that are offences againſt the law of Scotland, and which may b. 
committed by land as well as by ſea, ſuch, as murder on the high 
ſeas, &c. though the high court of admiralty exerciſes a privatit 

juriſdiction 1 in the firſt inſtance, yet, that juriſdiction is ſubject to the 
K "= of Jour. Lordſhips in the ſecond inſtance. You have been 
in uſe to review the ſentences of the judge-admiral ; and there at 


inſtances where you have altered them. You do therefore i in realit 
P les 
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: juriſdiction in theſe matters; and where they are inſepara- 
Wy connected with other matters, that unqueſtionably belong to 
WE ur juriſdiction in the firſt inſtance, it is more natural that you 
ould judge of both, than that facts in themſelves conſtituting but 
ee crime, ſhould be divided, and judged of and examined in differ- 
t courts in the firſt inſtance, when, in the ſecond inſtance, the 
vole would be ſubject to the review of your Lordſhips. 
= But where facts have happened altogether beyond the bounds of 
ee jariſdiction of any courts in this country, it is humbly appre- 
WR. ended, they never can fall within the cogniſance of any of the 
4 Wourts belonging to this country. Thus, if two perſons ſhould quar- 
a. n France or Italy, both of them French or Italians, one of them 
Would ſtab the other, and the perſon ſtabbed ſhould afterwards come 
Wo this country and die; yet the ſtabber, though he afterwards was 
Wound in this country, could not be tried here. 
W That this is the caſe with reſpect to the law of this country, it is 
Wumbly apprehended, follows from what has been ſaid above, both 
| on general principles, and the opinion of the legiſlature expreſſed and 
Wnplied in ſtatutes. The act that occaſioned the death happening in 
foreign country, and nothing being done here that could produce 
What effect, the crime muſt be conſidered to be altogether foreign, 
id cannot fall under the cogniſance of the courts of this country. 
As it does not appear any crime, under theſe circumſtances, has 
been brought to trial in this country, there is no opportunity of 
Whewing what the opinion of our courts has been concerning them; 
but if we may borrow an inſtance from the law of England, we have 


ven in the opinion of the legiſlature itſelf, 

The juriſdiction of the judge of the high court of admiralty in 
England, ſtands on a different footing with reſpect to their courts of 
ommon law, from what the juriſdiction of our high court of admi- 
ty does with reſpect to your Lordſhips; the two courts are ſepa- 
te and unconnected, as much as if they actually belonged to ſepa- 
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the bomdaryreß lantl and; ſra, rand, their procedure tw 
by: diflerent forms and ideas of law, II (.blotow? ai Sid © 4 
Now. Lord Chief Juſtigę Hale 3B, 19 Hiſtony of the Pleas of th 
crown, tellalysþci5 If amartalixoke, be given, op, the high ſea, and 
tie parti bomes / to land in Rngland and die, the admural ſhall nt 
have juriſtliction- in ichis enſe do try the felon.z, becauſe the de 
chat 'conſitrovhaced the felony happened pon the land; nor dr 
enn la w ſhiall/ not try him g becauſe the ſtroke that made th 
Hoſfence vas mot input :comitatuss Ci HRep. 106. C. Sir Hh 
© ry Conſtable's caſe, 2 Co. Rep. 93. a. Bingham's caſe, G. . 
4, 48. and TLacie's caſe, 259 Eliz. cited there to that purpoſe" 
And chis continued to be the lav of England down to the 2d o 
Geo. II. When by. ac ſtatute, being the 2ſt of that year, it was er 
preſsly ena dted, Tbat if eithen the ſtroxe or the death thould haypa 
withm:England,: it ſhould be\ ſufficient, to conſtitute the crime 
murder: anũlſto make chat crime triable in the courts of comma 
Aw in England. 301 
The neceſſity of this ſtatute in the 1 — England, parker vil 
Me deeiſiom abovementioned; ſufficiently how how, that law, ſtza 
Wick reſpeci to the taking cogniſance of facts in a foreign coun 
with a view to the effects they may produce at home. Such a Pie 
cediire;! iti is oleur; is altogether adverſe to the genius, of the law d 
that country} although. they dave been obliged, for the ſecurity. 
their perſonsotb admit af it in the ſpecial caſe, of murder; ,ands 
the ideas of any local laws, with regard to the law of nations, car 
nor fail being of uſe in interpreting the law of nations, it is huably 
apprehended, this little digreſſion into the law of England is os 
zmproperly broughit in here; more eſpecially, as we have had ora 
Hon tofremark! the fimilarity of the ideas of the laws of England an 
Scotland, wich reſpect to etimes c ted, within the derne a 
each other. #581 10 218 lis 21581 10 eoviesriuwe V notas 
are proſeetiter hath indrocb alleged, That crimes which, are cc 
mitted ii this country may be: tried an England; and he hath quoteh 


as an Run this, à caſe where one Was outlawed there, on a 
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(unt ö lng not ap Perräntg o ſtabid trisi für Fudd GrirgesbiBur tlie 
answer to this is twofold. If the act 4 acbb is Reil im force, na- 
1-7 of Elg land may be tried under cat Nanite for particular erimes 
016 elite BY tlem i Scothnd3atld/"19'the ſecond- place; outlaw- 
jt Cd a ppearttice?' i lot Ute a ddgeinerit over-ruling a; plea to 
Me url ction f the court! Had this patinel fled, and! not appear- 
410 awer to His itdhetment when called, he would of courſe been 


iter 46 a pretectert fuſtaining the juriſdiction of the court in any 
bütüre caſe! e medgntt d 0.0 9 „ts 2odsfino) 1) 
Ihe Hature of the thing is ſuch, that there ſeems mot the leaſt rea- 
bn to doubt, that, by 'our law, your Lordſhips have no juriſdiction 
| cb jade er ilies Committed beyondthe limits of Scotland 
d nun Achbted fia tim in TAß That abi ! uri ditꝛib conceſai of, 
is blue ebdiceſſes f tt fine huibus fie iſlictio esplicuri noguit. From this 
one may ſafely argue, that where- ever a court is found wanting a 
power to explicate a juriſdiction in a particular point, no ſuchi juriſ- 
Rin reſides in that court. to viilleosn 2D 
Now of all the powers neceſſary to explicate a juriſdiction, the 
potter of procuring evidence of diſputed matters of fact is one of the 
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no determination in law can be given. If, therefore, it; ſhall be 
found, that your Lordſhips juriſdiction is inſufficient to: inveſtigate 
the matter of fact, with reſpect to crimes that have been committed 
beyond the limits of the territory of Scotland, then it is humbly ap- 
prehended, it follows as a neceſſary conſequence, that you can have 


s juriſdiction with reſpect to ſuch crimes, |» ss. 
* Your Lordſhips are tied down in your procedure by very ſtrict 


forms, and in no one particular are your forms more ſtrict than with 
regard to the method of taking and judging of evidence. You; can 
form no opinion yourſelves of facts; all matters of fact muſt be tried 
before you by a jury, who muſt return their verdict, concerning 
tem; and theif verdict is che only medium through which the, law 
permits the court to view matter of fact at all. That verdict 1s de- 
wa 7 2 ciſive; 
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orlawrd of fügitated; but that could never have been quoted here- 


moſt conſpicuous: Ex facto jus oritur: without inveſtigating the fact, 
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fv OL BU EG Heth be!evertardats! nord 
Thar nid Hgerpetualiad for dere din p the qubſtlon at iſſie 
And ts HE TANF Gavel Eck WergHt' tor En werde of Al jury iu yo 
2:64 66fltt, fd lt WAP hollow that. juryieb afe ahytothef mem 
wrünfbr Mt i lip dis cer) oft gomMbiied Frhey nhuſt bir un 
their own ears; · Mey nuſt ve with their owe eyes; they can! ta 
nothing om truſtfnor at N οd-hand ro / others!” For this real 
che ſtariſte 158 % cap. gf had exprefsly nated; fr Phat the bal 
e CCuſtrtiön? Fes fog writs; Witneſſesg wand uther probation 2 
„ inſtructem Whittfarmever of che erimeßnſallbbe alledged, reaſon 
04 deduced to che afſize, inipreſence of the party accuſed, in fr 
„f jud gement, and na ſurherwa yes? And this ſtatute, ever fin 
! the date thercbf, hatt cgtitinttetk a fil“ atid invariable rule of yi 
MARGE Wörs ywwroagq bluodt sd bas glizs as 9d bluod} ach! 
© Hefibe it follows, that your Lordfhiips have no power to take ei 
dence by Com HOH, of By any” other” device of law to delegite 
Nw Juriſtliction- Fr h purpoſe; every thing muſt be done i 
ourt, And in preſence of the jury. Frvο 10.95 ig ibn 
"5 Nö, Gel ' a fbr is cotdiniitted" in 4 foreign country, by vin 
means is it poſſible, under theſe forms of procedure, to enable a jun 
to give a verdict according to the truth? It is not to be preſumed, 
Achat witnteſſes will rake the trouble to travel from foreign countti 
irito tlnis, merely to give evidence concerning à matter of fact: ther 
willingneſs to do ſo would even be an objection againſt them when 
they came, and would argue them too keenly intereſted in the mat 
ter ſatriſſue tobe truſteil as unprejudiced and impartial evidence 
and any methods of bringing them here by the hopes of fee and 1 Its 
ward would make them ſtill more exceptionable. 
<-> 'Ehat chey could not be compelled to come here by virtue of a 
„gene iſſuing from the court, ſeems abundantly clear; for the) 
might with ſafety contemn that diligence: Extra territoriun ju te 
benen fene 2fvidit bist 9dr to var tr 
The proſeentor indeed hath pretended to ſay, that we * er 
[pill fo much comitas from the magiſtrates of our neighbouring cour 
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ye Bnglandos a chat cheꝝ m compel avitneſſes tg attend. here 
chen it was judgęchneceſſary that theꝝ ſhould. Be examined hy your 
Lordbips, Is wasSontended, in particular thar undęr the act 47 Ja- 
culianthig might he done; and, in fac it Nwa·ſaid, that ſomatimes 
ir bac been done. (Theſe anſwers tliat ha vo been made on the, PACT 
of the: proſedutor, may-deſerye a; little conſicteration. uro 115 
Id is a maxim of the law of England, That no eee — 
of theckingdlom by any authority Whatever, without his on con- 
ſent arc ac f parlament. This is founded on the agth chapter 
of Magna, CHνν˖[i21 and! Lord Coke, in his commentary on this chap- 
ter of Magna Chanta, tells us, Ihis is a beneficial, law, and is con- 
.4,ftrued benignly, and therefore the King cannot ſend any ſubject 
* of England againſt his will to ſerve him out of this realm; for 
« that ſhould be an exile, and he ſhould perdere patriam. No, he 
cannot be ſent againſt his will into Ireland to ſerve the King as 
his deputy there, becauſe it is out of the realm of England : for if 
dhe King might ſend him out of this realm to, any place, then, 
* under pretence of ſervice, as ambaſſador or the like, he might 
g 1 ſend him into the furtheſt part of the wor d ach nin an 
| + exile,| is prohibited by this act“. 

And this maxim is farther enforced, Shs * eee of it yak 
-vhed by penalties againſt the contrayeners, by the act 317 Car. II. 
C. 12. commonly | called the Habeas Corpus act, whereby 4 at : 18 provi- 
ded, That no ſubject of this realm, that now is, or hereafter ſhall 
be, an inhabitant or reſiant of this kingdom of England, domi- 
nion of Wales, or town of Berwick: upon Tweed, ſhall, or may, be 
ſent priſoner into Scotland, Ireland, Jerſey, Guernſey, Tangier, 
* orinto parts, garriſons, iſlands; or places beyond the ſeas; which 
Kare, or at any time hereafter ſhall be, within or without the do- 

* minions of his Majeſty, his heirs, or ſucoeſſors; and that every 
ſuch impriſonment is hereby enacted and adjudged to be illegal; 

* and that, if any of the ſaid ſubjets now is, or hereafter ſhali be 
ſo impriſoned; every ſuch perſon or perſons ſo impriſoned Thall, 
"ag may, for every ſuch impriſonment, maintain, by virtuesof 
2 cc this 
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itt, dekaitler, r cihfpörtötich? Ur ſhall {6 Cmmit, deni 
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Hit dd, AtlAcH hf vf Hedbe, bf kalle iriphifonnient, in in 46 h 
e Majeſty's e WL EVO Aint the Pelle or perſons by 
„ höfft hey Ae Halt be Wich. ted" Actafned, ithpriloned, 10 
I pfrfonler, Ur traffporteds eblitthry” to he true mh mekning of this aſh; 
hd Hüten 3.00 Alg Bets ap perfons that ſhall frame, cel. 
cc trive, [ Wire, fel, br Counterderr, WP biene or writing for ſuch 
« comiiitthent, "Haan tthprif6n telt, or tranſportation, or ſha 
ede Avg" at br AGAR in che fate, or any of them; ws 
tte Pain ff, ift CrEtydbell detion, half hade judgement to recbic 
nis tteble keofts; befftle durüages; Which damages, fo to be gisch 
<« ſhall not be leſs thair L. 00; in which ation, oi? delay, ſtay, d 
tz orf proceetlilig, by tife;” order, or command, nor no injure 
""Ig{ghn/ Prütecklon, r pffwifege whlatſbever, nor any more than t 
" ſhatails, . — mh "Gicopting ſuch rule of tlie cout 

* wherein the action ſhall depend, made in open court, as ſhall h 
chought in juſtite neckſſaty, for ſpeclal cauſe to be expreſſed in th 
oe id fle; bak perſon or þerforis "who ſhall knowingly fran 
„ Contrive, Lite, al, or 'coutirerls gn, amy warrant For ſuch com: 


impriſon, or tranſport, any perſon or perſons, contrary to thi 
act, or be any Ways adviſing,” aiding, or aſſiſting therein, being 
eg ended thereof, ſhall be diſabled from thenceforth t 
© hear Af office of truſt or profit within the ſaid realm of England, 


* domiihion off W; ales, or town 0 Berwick upon Tweed, or any d 
the iſlar nals, te gie or dominions, thereunto belonging; aul 
all ipeur and ſuſtain, the pains, penalties, and forfeitures limit 
6e, ordlained, and Piolided, in and by the ſtatute of proviſion an 
on previ lite; walk n the 1 6th y year, of King Richard II. and be in 
capable o "any y pa rdon from the King, his heirs, or ſucceſſors, d 
«the' Cd betete, loſſes, or diſabilities, or any of them.“ 

"From thele e 1: laws! It 1s cle ear,” that! it is not ſo light a thing as the 
— is incl linab 7 to repr cent it, it, to ſend a man out of the rein 
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of Eng lan d. contrary b his inclination, for any cauſe whatever. Tht 
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165 0 0 England, 1 loch a caſe, could not avoid inflicting the pu- 
J 1% 1 iſhment 
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niſhment of this ſtature, im the me manner as the conrt of ſeſſion 
could not avoid in ing che penaltcs gf, the Gare 17915, pon a- 
py mu Wasen who ſhould reren 50 fend ang, per- 
on out, of 0 A 0 m of e „h by Bs gyn, conſent, or, by 
a ſentence of Franip 
an | offence being expreſaly declare ed puniſhable by the ſtates, 1701. 
But the proſecutor, hath had recourſe to the ſtatute 4® Jaccli, c. 1. 
and contends, Th at under, chat ſtatpte an, Engliſh magiſtrate may 
bind over a witneſs £0, appehr in 4, Scorch, gourt, by, ja ;pecogniſance, 
which will be forfeited, if the Witness does, not appear and give evi- 
dence. , To this, however, a variety of anſyers cur. 
And, in the firſt, place, This ſtatute is long prior to, the one. laſt 
quoted, it is not excepted, from, it; and; therefore, 2s the laſt-men- 
rioned ſtatute, 316 Car., U., is general, it ſoems tg bea virtual Ae 
of the act 4® Jacabi,, 6. Io; ber boy nb II Jul noifDg Id nieder 
In che ſecond place, That part of the act 4 Jacobi, "A 4 which 3 is 
wi 80050 ſubject of gur conſideration, Was aged, for a purpoſe 
which neyer did exiſt, It Was expected at ch x] at time „ that th e legiſla» 
ture of Scotland would; make a law for the trial of. Scotchm en who 
palled over into England, committed crimes there, and afterwards 
returned into their own country; and it was only in order to oblige 
bins rehdivg in England to appear; and. give evidence in Scotland, 
trials for r crimes of that nature, that this part of che ſtatute 4˙ Ja- 
Mn was enacted. The act irle)f proceeds on a recital of this : for, 
n $32. it is ſaid, And foraſmuch as it is intended, that an act like 
® unto this {hall be ordained in the. realm of Scotland for the trial 
© 2nd puniſhment of offenders, being bis Mo 9055 5 maturalborn Jul 
Wietts o of the Jame realm, which ſhall { commit any of the offences a- 
Y Feta within the realm of England, or the dominions, thereof, 
* and ſhall after eſcape or return , back into Scotland, X Now the 
ſtatute that 1 18 here ſaid tc to be intended, never was paſled ; in Scotland; 
and therefore, as the view 1 with which il t e Eng Uh ſtatute was made, 
never was carried into executiori,. the ſtatute can be of 1 no force. 43 
But farther, when the words of the chacting part of the ſtatute 
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ortation, after due conviction for a crime, ſuch 
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360 CRIMINAL CASES, N* 44 
are conſidered, they will not apply to the preſent trial, nor to uuf 
one under fimilar circumſtances. For your Lordſhips will obſeryy, 
that the perſon under 'trial here is an Engliſhman, a natural-hom 
ſubject of the realm of England; whereas the effect of that ſtatute 1 
expreſsly limited to the caſe of trials of natural · born ſubjects of th, 
realm of Scotland. The nating words are theſe: Be it therefore 
© enacted, by the authority aforeſaid, That, upon complaint mad; h 
* any his Majefty's Jubjetts of the realm of England, to any of the jy. 
* ſtices of aſlize, commiſſioners of oyer and terminer, or gaol-dg 
© livery, or juſtice of the peace within the precincts of their ſevery 
«© commiſſions reſpectively, being natural- born ſubjects within the 
realm of England, concerning any ſuch offence committed by any of 
40 his ſubjeds of the realm of Scotland within the realm of England, 
% in caſe where the offender is returned into the realm of Scotland, 
as aforeſaid, the ſaid juſtice or commiſſioner ſhall have full power 
and authority to bind over, as well the ſaid party complaining c 
„ proſecuting, as any witneſſes that he ſhall deſire to produce, (ſo x 
* their reaſonable charges be firſt tendered to them), by recogni- 
„ ſance in a convenient ſum to his Majeſty's uſe, to proſecute and 
give in evidence within the realm of Scotland; wherein, if dt 
4 fault ſhall be made, and the ſame proved, by certificate, or 6 
© therwiſe, before the Lord Treaſurer, Chancellor, and Barons df 
* Exchequer, or any of them, in the exchequer- chamber, and a de- 
“ cree there made, that the ſame recogniſance ſhall ſtand forfeited; 
then the court of exchequer {hall thereupon proceed for the lery- 
* ing of the debt of the ſaid recogniſance, as if it were adjudged 
© forfeited by the courſe of the common law,” From this clauſe af 
the ſtatute, it is clear, that the legiſlature of England did not hold, 
that an Engliſhman could be tried in Scotland for any offence con: 
mitted in England; and accordingly, they did not extend rhe comuta 
of forcing witneſſes to attend the courts in Scotland to the caſe of 
ſuch trials. | 
In a trial like the preſent, therefore, it is impoſſible to procure tis 


attendance of the necellary witneſſes without their own conſent; and 
| 2 5 py | the 
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the circumſtance of their ultroneouſly attending the trial, would in 
che eye — ide no means afford a ape e in favour of their 
"rhe pro Buden bath treated this matter, of the e of 
ring evidence, as an objection of no great conſequence. It hath 
been ſaid, That the want of proper evidence is an accident that muſt 
often kappen in the courſe of human affairs; that witneſſes may die; 
dat they may leave the country; and, conſequently, it may become 
Y impoſſible to compel their attendance ; that, nevertheleſs, courts of 
judicature muſt go on in their uſual courſe, and trials muſt proceed, 
notwithſtanding ſuch accidents, 

But theſe accidents are very unlike to that total defect of evidence 
that muſt neceſſarily attend trials brought in the circumſtances of the 
preſent one. On. all occaſions the purpoſes of juſtice could not be 
anſwered, were trials on all occaſions to be barred, by the accident of 
witneſſes dying; for the furtherance of public juſtice, therefore, it 
ig that trials ſhould: proceed in ſuch circumſtances, And there can 
be little hazard, that innocent men {ſhould ſuffer from the conſe- 
quence of ſuch accidents ; becauſe the guilt muſt be proved on the 
part of the proſecutor by unexceptionable witnelles, before it be- 
comes neceſſary to prove any thing in exculpation; and when the 
circumſtances of the caſe are ſuch, that all the unexceptionable wit- 
neſſes, except thoſe who. are under the influence of accidents, may 
be compelled to attend, no bad conſequences can well happen. By 
zccident, perhaps, the proſecutor may be prevented from proving 
his libel; but if witneſſes have only left the country, that accident 
may be remedied by a delay; or if it is of the nature of thoſe acci- 
dents that cannot be remedied at all, that the guilty ſhould at a par- 
neular time eſcape by accident, is an evil that the law will often per- 
mit, much rather than that the innocent ſhould periſh, 

But for what end could the law permit a trial to proceed, where 
the almoſt neceſſary and unavoidable conſequences mull be, that in 
every caſe there will be a defect of evidence, and neither the court 


nor the jury will have it in their power to find out the truth? Trials 
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of this kind never can anſwer che end either of public or of Private 
juſtice; they could omly ſerve as ſnares to the innocent : and though, 
perhaps, by means of chem, à gullty perſon might ſometimes rec; 
the juſt demerits of his evil actions; yet it would often happen 6 
therwiſe. Endleſs odd be the opportiinities of gratifying the moſt 
deadly malice and reſentinent. In this manner, a perſon who dort 
malice towards another, need only accuſe him of a crime conmitt 
in a foreign country; his on evidence, and that of another, Woull 
ferve to convict him; while the poor man, however capable of bring: 
ing the cleareſt proof of his innocence, mult nevertheleſs ſuccumb 
under the accuſation, becauſe he cannot compel the attendance of 
witneſſes to prove it. Utih od v = 
And of all crimes fall to be cba k in a foreign country, tle 
accuſation of theft is the moſt to be dreaded for its conſequences 
For if any two perſons follow a man into this country, they may 
pretend,” that all the effects he hath about him is ſtolen from them, 
Their evidence would be ſufficient to convict him; he cannot compel 
foreigners to attend to prove his exculpation. If the trial can pro- 
ceed, the man may be executed, however innocent, and the accuſer 
enriched' with his ſpoils, under the pretext of their having been floln 
from them. | 
Trials of this nature, therefore, are contrary to the very end d 
criminal law: inſtead of being ſubſervient to the ends of juſtict 
much injuſtice may ariſe in conſequence of them. 
The proſecutor endeavoured to draw a parallel between the juri 
diction of civil courts and that of criminal cours, He argued, That 
the idea of civil juriſdiction was, in its origin, as ſtrictly territorial 
as that of criminal juriſdiction was; that nevertheleſs, from a con: 
tas that hath prevailed among nations, the ideas of the laws of the 
ſeveral countries of Europe have gradually relaxed in this reſpec; 
chat we have admitted men to ſue on foreign contracts, and for im- 
plement of obligations contracted in foreign countries; and the que 
flion hath been put, Why ought not the ſame enlargement of ides 


to take place * reſpect te to criminal as with reſpect to civil ju 
diQuon: 


criminal court, as as well as a ground of action in a civil court? 
conſidered. 10 4 114097 II 2 01304 {1 FA < T6 117 79 6 5H 1 1 Tab: 


ſociety were the ſame, viz, to preſerve ſociety in quiet and tranquil- 
ty, The end of criminal law was to deter men from crimes; by in- 
ficting puniſhment; the end of, civil law, was to diſtribute property, 
and to ſecure men in the enjoyment. of it. The former was executed 
by criminal courts; the latter by civil courts; who were inſtituted, 
that. men might not fall together by the ears about their Pro NErtY's 
and by that means the bands of ſociety be diſſolved. 

Both of theſe ends were anſwered by a juriſdiction ſtrictly rid 
ral, and by a law merely ſtatutory, till ſociety began to advance in 
refinement. But when commerce was introduced, by which means 
queſtions about property aroſe, not only among the members of the 
ſame ſociety, but of different ſocieties, and the laws of thoſe ſocieties 
were found to claſh in determining thoſe queſtions, neither a law 
merely ſtatutory, nor a juriſdiction merely territorial, was found 
ſufficient for the determination of ſuch dif] putes; e muſt be 
called in to the aid of both. 


In ſuch diſputes, therefore, equity was reſorted to; by which the 
ngorous maxims of laws merely local and ſtatutory, were ſoftened, 


and rendered pliable to more general purpoſes than thoſe for which 
they had at firſt been intended : and, from principles of equity, ac- 


i | | 
V tions were indulged on foreign contracts and foreign deeds. But 
theſe actions were not brought in the courts of common law, whoſe. 


juriſdictions ſtill continued ſtrictly territorial, but in courts who 


n | ; 

te were veſted with powers to apply the maxims of equity to correct 
a the bad conſequences ariſing from the limited nature of common 
&: | | 


lan, to give redreſs in caſes which the common law could not reach, 


10- 
ol and to ſupport the common law itſelf, where its own reſources, were. 
| inſufficient to anſwer i its ends. 


It 2 FO foreign to che purpoſe of this information, elle it would Car 


22 2 no 
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no difficult taſk, to trace the biſtory of this branch of equity which 
gives action on foreign contracts, ſo as to render tliem effectual in 
this country. It is ſufficient at preſent to obſerve, that this is 9, 
part of the province of the courts of law properly ſo called: that 
accordingly all thoſe courts whoſe juriſdictions are regulated by th, 
common law only, have no power to interfere in fach matters; ſuck 
actions belong to courts of equity alone; and the procedure, in al 
ſuch actions, is not regulated by maxims of law, but of equity, 
Writings will be received in. them as evidence, which would g0 for 
nothing 1 in a queſtion which had its origin within this country; be- 
cauſe, in that Art 717 8 would be improbative by the law of Scot- 
land. 
It is not, liciefars, that the juriſdiction of the courts of law ar; 
enlarged, and from being rendered territorial, become univerſal 
that actions on foreign deeds and foreign contracts are given; but 
it is, becauſe independent ſocieties being united by commerce, and 
chat commerce producing a certain comitas or mutual relation be- 
tween the ſubjects of independent ſtates, equity 1s called in to foſter 
and cheriſh this comitas, and actions in equity are introduced, in or- 
der to ſtrengthen the ties of this relation. Accordingly, the forms 
of a court of equity are planned, not on local conſtitutions or tem- 
torial ideas, but on general principles of reaſon common to the whol 
human race; and where facts are to be inveſtigated, a court of & 
quity 15 not tied down by thoſe rules of evidence which bind a court 
of common law. It does not derogate from the teſtimony of a vit 
neſs, that he is not perſonally preſent in court: a commiſſion to es- 
amine him may be ſent to the moſt diſtant part of the world, and lis 
teſtimony may be received by means of a delegation of the power af 
the court. Accordingly, in every court of equity, the examining 
witneſſes by commiſſion makes ay a conſpicuous part of thei 
form of procedure. 
The introduction of theſe equitable powers do not in the leaſt ar 
ter the nature of the juriſdiction of the courts of common lan, 


even though the equitable powers themſelves ſhould be given © 
| cout 
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courts of common law; for maxims of equity ought not to be ap- 
plied, to proceedings at common law, bedanke every thing muſt run 


into confuſion. m N ann 
And, in particular, equity 1 never can interfere | in the proceedings 


of courts of criminal law. Theſe, in all caſes, mult be regulated by 
common law; for there is no ſach thing as ſecuxity or freedom where 
2 man may loſe his life, or be ſubjected to puniſhment, for any thing 
which the public law hath not declared a crime. And it was well 
obſerved by a late Right Honourable Judge in equity, That he knew 
of no equity whereby à man might be hanged, 
All queſtions in criminal courts, therefore, are queſtions in ſtrict 
law. All trials in criminal courts are regulated by the maxims of 
ſtrict law; equity cannot be interpoſed in theſe courts; they remain 
on the ſame ſimple and limited footing on which they were original- 
ly conſtituted ; their views are limited to preſerving the peace of ſo- 
ciety within their own territory ; and they cannot take cogniſance 
of any thing that happens beyond it. 
The compariſon, therefore, of civil and criminal juriſdiQtions, as 
to actions on foreign matters, is rather of advantage to the argument 
of the pannel than otherwiſe. The equitable powers that have been 
given to civil courts, have enabled them to take foreign matters un- 
der their cogniſance; whereas the abſolute incompatibility of equi- 
table powers with criminal juriſdiction, muſt always prove a bar to 
the introduction of foreign matters into criminal courts, unleſs in 
caſes where the ſubjects of their territory are prohibited by ſpecial 
ſtatute from committing particular acts in foreign parts, in which 
caſe ſuch acts become crimes by the law of the territory. 
The proſecutor argued, 'That in thoſe caſes where evidence could 
not eaſily be procured, there was ſtill a remedy, by ſending home 
the criminal to the country from which he had come; and it was 
contended, that it was optional in the court either to try him them- 
ſelves, if evidence was at hand, or to ſend him back to his own 
country, if evidence could not readily be had here. It hath already 
been ſhown, that the trial can in no caſe proceed here; and, it is 
| apprehended, 
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apprehended, that it is as clear, that no , perſon can be ſent out 9 
this country to that from which he has come, TO becauſe it is 
ſaid he Harp e A Perf A 


, (3 


R 


made by a legiſlature of bath: countries to eſtabliſh a fixed and cer. 
tain rule for remanding criminals, who, had fled over the border fo 
ſecurity, to the reſpectiye countries from which they had fled, We 
have ſeen, likewiſe, that all theſe attempts proved abortive, by the 
conditions which were required by each nation from the other not 
bein g performed. Theſe ſtatutes, ineffectual as they have been, are, 
however, laſting, monuments of the common law of . both: countries; 
and, while they have not themſelves anſwered the effect for which 
they were intended, they declare to us, in the ſtrongeſt manner, that 
the common law affords no _— for the evil at which they were 


pointed. Falten 

Of conſequence it may, on eee of theſe ſtatutes, be 
ſaid, that a perſon who flies into this country is intitled to live quiet- 
ly and peaceably under the protection of its laws, as long as he does 
not offend againſt them; and that he cannot be ſent back to the 
place from whence he came, on the pretext that he committed a 
crime there before he came here. The authority of theſe ſtatutes re- 
ceives additional force from the act 1701, which ſays, that no per- 
ſon ſhall be ſent out of this kingdom, without his own conſent, un- 
leſs by ſentence. | 

Upon the whole, it is humbly apprehended, that the court hath 

no juriſdiction to proceed to the trial of the pannel for the crime fe 
forth in his indictment; nor can a deciſion of the court finding ſo 
be dreaded, on account of the conſequences it may produce to the 
public. Though the law of both countries hath ſtood as it does at 
preſent from the earlieſt period of record; yet the experience of age 
does not furniſh us with many inſtances of crimes ſimilar to that ſet 
forth in the indictmenit, chmmitted from the hopes of impunity, de- 


nen from thoſe laws. That the 0s ol oy CO Britain es 


2 1 IT — AMS 1 1 


* 


5 ＋ ff 1. GE. = fo att 00171 2 
March 1767. GRAY againſt KENNEDY. 367 


endered as perfect as poſſible, is, doubtleſs, deſireable; and that e- 
den the hopes of impunity for crimes ſhould be taken from delin- 
quents, is to be wiſhed for. But your Lordſhips muſt interpret the 
lum üs it ſtands. If it is defective in regulations of police, or if it 
leaves hopes df impunity” to delinquents, courts of juſtice cannot in- 
terpoſe to ſupply the defect; though the experience of thoſe defects, 
which is gained by a thorough ſearch into the law, in the courſe of 
ils on them, may weigh with the legiſlature to adopt new laws 
and new regulations ; and to the legiſlarure it only belongs to reme- 
dy thoſe imperfections that are now felt by the inhabitants of Great 
Britain in the laws of England and Scotland, which owed their ori- 
inal to a time when the two countries, though united by ſituation, 
were divided iti their government, their policy, their laws, and their 
affections towards each other.” | 3 


The court, March 9. 1767, pronounced the following interlocu- 
tor. They repel the declinature offered to the juriſdiction of the 
« court, and find the ſaid indictment relevant to infer the pains of 
lav; and remit the pannel, with the indictment ſo found relevant, 
to the knowledge of an aſſize. Upon this he petitioned, and 
vas baniſhed to the plantations for life. | 


Noe . March 16. 1 
| jonx GRAY, procurator-fiſcal of the ſheriff-court of Haddington, 
) & @T'A:L'NST | W 
f Do Nn AN KENNEDY. 


"The" ſheriff” cannot baniſh to the | plantations, 


. | Kun Was indicted before the ſheriff-depute of Haddington- 
0 > ſhure for theft, and found guilty by a jury; upon which the 


ſheriff adjudged him to be baniſhed to the plantations, not to re- 
| turn 


"AS 
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turn during the ſpace of ſeven years; and ordained him to be de. 
tained in the priſon of Haddington, until an oppportunity offerey 
for tranſporting him; with certification, that if ever he ſhould h 
found in Scotland FROM the ſaid ſpace of ſeven years after his 
delivered” over for tranſportation, he ſhould be n Whipped 
through the ſtreets of Haddington. 

Kennedy offered a bill of ſuſpenſion of the ſentence, upon this 
medium, That the ſheriff had gone beyond his powers: for his ju 
riſdiction being limited to a certain territory, he could not pro 
nounce a ſentence that was to take effect without that territory; ang 
no certification could take place upon this ſentence; becauſe, though 
the offender ſhould return to Scotland in contempt of the ſentence 
he could not be apprehended, unleſs found within the ſheriff's own 
county ; he quoted the determination in the caſe of George Young, 
who, in 1751, offered a ſuſpenſion of a ſentences of tranſportation 
pronounced againſt him by the ſheriff. ſubſtitute of Aberdeenſhire 
The court pronounced an interlocutor, by which they ſuſpendel 
the ſentence ; bur, in regard of the 1 8 baniſhed him then- 
ſelves. 
Kennedy quoted che firſt part of this judgement as a caſe in poi 
for him: but he contended, the latter part of it was irregular; be 
cauſe, when the ſentence of a ſheriff is brought under review of the 
court by ſuſpenſion, the court muſt either ſuſpend the ſentence jin- 
pliciter, or affirm it, but cannot transform an invalid ſentence of 
ſheriff into a fentence of their own, or indeed pronounce any ſer- 
| tence at all upon the verdict of a jury which was not aſſembled in 
their preſence, or incloſed by their authority. 

Anſwered, It is highly expedient on many accounts that ſherit 
{hould have the power of tranſporting criminals that may be tried 
before them. 'Tranſportation 1s an arbitrary puniſhment well known, 
and eſtabliſhed in the criminal law of this country, It took its nk 
during the reign of Charles II. when the ſeverity of the tus 
prompted great numbers to riſe in rebellion, all of whom it woull 


have been cruel and impolitic to put to death, in terms of the rigot- 
ous 
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ous laws then in force. Hence Sir George Mackenzie, in his Vindi- 
cation of Charles II.'s government, obſerves, © As to ſending away 
6 people to the plantations, 1t 1s anſwered, That none were ſent a- 
« way but ſuch as were taken at Bothwel-bridge, or in Argyle's re- 
« bellion; and the turning capital puniſhment into exile was an act 
« of clemency, not of cruelty.” It may be true, that this puniſh- 
ment was firſt invented by the privy council; bur whatever was the 
nature of its origin, 1t has been adopted as a legal puniſhment, and 
indeed is acknowledged to be ſuch by the act 1701, which does not 
confine the power of inflicting it to the juſticiary, but talks of judges 
in general, without any limitation, 

Since, then, tranſportation 1s a legal puniſhment, and in many 
caſes proper, it follows, that ſherifts ought to have the power of in- 
flicting it; for they have an univerſal criminal juriſdiction, and may 
puniſh with death. It would be very abſurd, were the law to 
take a ſecondary puniſhment out of their hands, while it allowed the 
higheſt to remain with them. 
he objection moved on the part of the ſuſpender proves too much: 
for if it were founded, this court could not tranſport more than the 
ſheriff; for even the ſentence of this court cannot take effect in A- 
merica, or on the Arlantic ocean, Burt further, if this court be of 
opinion, that a power of tranſportation is a neceſſary conſequence of 
the juriſdiction with which ſherifts are inveſted, the aid of this court 
will be given for inforcing the ſentence of the ſheriff, though it had 
not an opportunity of examining that ſentence; as there is, and ought 
to be, a comitat between ſeparate juriſdictions : and accordingly, in 
Young's caſe, in 1751, the ſentence pronounced by the ſheriff was 
executed by this court. However, there ſeems really to be no neceſ- 
ſity for the interpoſition of this court to inforce the ſheriff's ſentence 
of tranſportation ſince the late act of parliament concerning tranſ- 
portation : for if the ſheriff is intitled to pronounce ſuch ſentence, he 
is, by that ſtatute, likewiſe intitled to contract for the ſervice of the 
oltender; and the perſon who contracts with him may, without any 


3 A „„ fit 


* 


- - —— — -- — — ?: > - 
- es wa . 1 of A = 
. . — ä 
o — _ 


370 CRIMINAL CASES yp, 


further warrant, carry the offender from the county-gaol, through 
any part of Great Britain, until he places him on ſhip-board, 

As to the judgement in the caſe of Young, the reſpondent ;. 
willing the ſuſpender ſhould have all the benefit from it that can be 
_ reaped from a ſingle deciſion; but if the court ſhall be of opinion, 
that their predeceſſors were in the wrong, a ſingle judgement will nat 
prevent them from pronouncing that interlocutor which they them- 
ſelves think law and expediency require. | 

- Replied, Perhaps it may be proper that ſheriffs ſhould have the 
powers in queſtion, and it may be expedient, that a ſtatute ſhould paſs 
to give it them; but as ſuch power undoubtedly exceeds their juriſ 
diction as at preſent eſtabliſhed, however defective and inconvenient 
the law may be, the court muſt keep to it. — The ſame crime would 
be puniſhed differently by different courts in many inſtances, For 

example, an aſſault or battery, which would be puniſhed before the 
ſheriff with baniſhment from the county, a long impriſonment, 
other ſevere chaſtiſement, before a baron would only ſubject to a fine 
of 20 8. and confinement for three hours. In the ſame way, the 
torture was a method of inveſtigation, which, while it took place in 
this country, could only be put in practice by the juſticiary or privy 
council, Nor are inſtances wanting, of judges having a power to 
inflict a capital puniſhment, but not a ſecondary one. Thus, in the 
Roman law, the preſes provinces had the jus gladii, or power of life 
and death, J. b. F 8. F. De off. pre/.; yet he is expreſsly diſcharged 
to inflict the inferior puniſhment of deportatio, l. 2. F 1. f. De pun, 
The late Britiſh ſtatute concerning tranſportation did not beſtow the 
power of inflicting it upon judges that had it not before, but palled 
merely to render more effectual thoſe ſentences inflicting it which 
ſhould be pronounced by a competent court. And the remedy intro- 
duced by it is incomplete, and will not ſupport the proſecutor's ar- 
gument: for if the perſon to whom a felon has been adjudged, allows 
him to return within the time appointed, when he comes to be 


retranſported the ſtatute is of no further uſe; and the judge, in 
gail 
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gain putting his ſentence in execution, muſt truſt entirely to the or- 
dinary powers veſted in him by law. N | 

The power of tranſportation in this court ſtands upon the footing 
of long uſage and practice. Beſides, the act 1701 ſuppoſes that per- 
ſons may be tranſported by legal ſentence; which implies, that there 
is one court in Scotland that can tranſport : but no law or practice 
has given ſuch power to ſheriffs. | 

As to this court giving aid to ſuch ſentences by ſheriffs, it is not 
eaſy to perceive upon what principle, or by what form, that can be 
done. A judge is by law veſted with the power of deciding cauſes 
that are properly brought before him, and of putting his ſentences 
in execution; but it is no part of his office to employ his powers in 
executing the ſentences of others, The court of ſeſſion does not iſſue 
horning on the decrees of inferior judges, excepting where ſpecial 
ſtatute requires them to do ſo; and the ſtrict form of procedure eſta- 
bliſhed in this court, renders any interpoſition from 1t more difficult 
and inextricable. | 


The court, March 16. 1767, after a hearing, and very learned in- 
| formations, pronounced the following interlocutor. ** Suſtain the 
* reaſon of ſuſpenſion of the. ſentence of the ſheriff founded on the 
* ſheriff's want of juriſdiction to pronounce ſuch ſentence; but, in 
* reſpect of the verdict returned againſt the ſaid Duncan Kennedy in 
* the ſaid trial, decern and adjudge the ſaid Duncan Kennedy to be 


* baniſhed, and hereby baniſh him, forth of that part of Great Bri- 
* tain called Scotland,” &c. 


Act. Henry Dundas. Alt. Blair. 


„ CY IF” 


N. B. There is a deal of argument in the papers with regard to the 
Roman deportatio in inſulam. 
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Ns 78. November 176). 


JohN MiLL, merchant in Dundee, and John Jaffray, procurator- 
fiſcal of the ſheriff- court of Forfar, 


os oO. Sy By 


JanET Nicol, houſekeeper to Dr John Brown, reſiding in Plex 
ſants near Dundee, 


A verdict againſt two pannels having been ſubſcribed by the chancelly 
and clerk, returned into court, read, and recorded, without any ojjer- 
tion, and ſentence pronounced againſt one of the pannels, it is not con- 
petent for the other to challenge it, upon this medium, That in fadt the 
verdict was not agreed to by the majority of the jurors, 


ANET Nicol, and Alexander Downs, ſervant to the ſaid John 
Mill, were indicted before the ſheriff of Forfar, at his and the 
procurator-fiſcal's inſtance; he for embezzling conſiderable quantities 
of ale, barley, and other ſuch articles, from his maſter's brewery, 
and giving, or ſending them, in a private and theftuous manner, to 
her, who reſided in the ſtory or flat immediately above Mill's houſe; 
ſhe for receiving theſe articles, knowing them to be clandeſtinely and 
theftuouſly taken away. | 
The ſheriff- ſubſtitute having found the libel relevant to infer an 
arbitrary puniſhment, a proof was led; and the jury, April 23. 1767, 
returned a verdict, finding, by a majority of voices, * That the fid 
Alexander Downs did, at ſundry times, while ſervant to Jobi 
„Mill and Company, during the time libelled, in a theftuous and 
« clandeſtine manner, detiver ale, in leglins, (pails), buckets, and 
„ tea-kettles, the property of the {aid John Mill and Company, out 
e of their brewhouſe at Pleaſants aforeſaid, to John Thain and Anne 
« Bell, then ſervants to the ſaid John Brown, to be delivered by tit 
% {aid John Thain and Anne Bell to the ſaid Janet Nicol; and that 


the ſaid Janet Nicol did receive from them the ſaid ale, in vellels 
; | &« aforeſcich 
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« aforeſaid, knowing the ſame to be clandeſtinely and theftuouſly 
« taken away, as ſaid is; as alſo, by a majority of voices, find it 
« proven, That the ſaid Alexander Downs did ſeveral times, during 
« the foreſaid period, theftuouſly and clandeſtinely ſend to the ſaid 
« Janet Nicol, out of the {aid brewhouſe, ſmall quantities of barm, 

« the property of the ſaid John Mill and Company; and that the 
« fame were received by her, knowing it to be theftuouſly and clan- 
« geſtinely taken away, in manner foreſaid; and unanimouſly find 
« the other points of the ſaid criminal libel not proven.“ 

This verdict was read over in court in preſence of the jury, with- 
out any one diſſenting from or objecting to it, and then it was re- 
corded. The ſheriff delayed judgement till the 1ſt of May then 
next. 

Upon the 1ſt of May he ſentenced Downs to be pilloried, and ba- 
niſhed the county; but delayed judgement againſt Nicol to the 12th 
of June. 

During this interval Janet Nicol preferred a petition to the ſhe- 
ri, ſetting forth certain facts, which ſhe offered to prove, and pray- 
ing the ſheriff to allow her a proof of them; and, upon proof be- 
ing brought, to find the verdict void and —_ and aſſoilzie her Jun 2 
pliciter. 

The facts which ſhe offered to prove were thus ſtated in her petition. 
After the jury was incloſed, the firſt articles that came under con- 
* fideration were the barley, the caſks of ale, and the draft, upon all 
* which the jury were unanimouſly of opinion the ſame were not 
* proven, Thereafter the jury proceeded to take into their conſi- 
* (eration that part of the libel which charged tea-kettles, buckets, 
and leglins; and as they differed upon theſe, a vote was put, 
Whether the ſame were proven, or not? That ſeven of the jury- 
men, including the chancellor, who voted firit, voted tnem, pro- 
ven; and ſeven voted, that there was only one tea-kettle proven; 
and Patrick Hunter, merchant in Dundee, the other juryman, 
and who was the laſt that gave his opinion, voted, that none of 


theſe articles were proven, and that the pannels were not guilty : 


upon 


4 
; 
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a proof for ſetting aſide the verdict, as not containing the true ſent; 


ment of theſe ſums. 
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upon this David Watt, one of the jurymen, . infiſted, that M. 
“ Hunter's vote ſhould be taken down to that fide who were mp 
„ favourable to the pannel; but was anſwered by the clerk, that he 
% could not do it; and upon this the foreman of the jury, who bad 
© voted firſt, gave a ſecond or caſting vote againſt the pannels, lay. 
© ing afide Mr Hunter's vote altogether.” 

The ſheriff-ſubſtitute being of opinion, that he ought not to gran 


ments of the jury, diſregarded the petition, and pronounced ſentence 
againſt Janet Nicol; by which he fined her in L. 10 Sterling to the 
fiſcal, and decreed her to pay L. 30 Sterling to the private proſecu- 
tor, in full of damages and expences; ordaining her, at the ſame 
time, to be impriſoned for thirty-ſix hours, and until ſhe made pay. 


Againſt this judgement Janet Nicol appealed to the circuit-court 
to be holden at Perth; and ſo did the private proſecutor, who thought 
the ſums awarded by the ſheriff to him too ſmall. 

Janet Nicol was afterwards adviſed to take another method of re- 
view, by preſenting a bill of ſuſpenſion to the court of juſticiary: 
and upon adviſing the bill, with anſwers and replies, the court, 
Auguſt 3. 1767, found, That by preſenting the bill of ſuſpenſion, 
ſhe had virtually paſſed from her appeal ; and ordained parties to 
lodge informations with the clerk betwixt and the 12th of Noven- 

The proſecutor, in his information, averred, the ſuſpender's al 
ledgeances were falſe in almoſt every particular; and that fourteen af 
the jurors gave it as their opinion, that the article of the libel which 
charged the embezzlement of ale in tea-kettles was fully proved. 

In point of law, the proſecutor argued, in the e place, That the 
ſheriff had done right, in over-ruling the plea moved in arreſt of 
judgement. If nullities and defects appear ex facie of the verdid 
returned, c. g. if it be not ſigned by the chancellor or clerk, a pan- 
nel may plead that nullity or defect in arreſt of judgement ; and the 


judge may, and ought to ſuſtain it, and diſmiſs the pannel from the 


5 bar: 
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bar: but an objection which does not appear ex facie of the verdict, 
cannot be admitted. In the preſent caſe, the objection, inſtead of 
appearing cx facie of the verdict, is directly contradicted by it. 
che execution of criminal ſentences was to be ſtopped until inquiries 
of this kind are made, every criminal would alledge, that the ver- 
diet did not give a true ſtate of the res gta. 

In the caſe of Macgregor in 1752, [See No 60.], the court would 
not allow the jury to explain the meaning of their verdict: ſtill leſs 
ought a jury to be allowed to overturn their verdict as falſe. The 
only mean of proof that can be reſorted to by the ſuſpender, is the 
oaths of the jurors ; but as, upon the ſuſpender's being remitted to 
them, they were ſworn in the uſual manner, and under the oath 
which they then took, allowed the verdict in queſtion to be ſigned 
by their chancellor and clerk, in their names, and to be returned in- 
to court, read, and recorded, as a true verdict given by them, it 
would be moſt improper and incongruous, to allow them to be addu- 
ced as witneſſes, to ſwear that it was not a true verdict.— The law 


ſolicitations before a verdict 1s returned; and the ſame diſtruſt muſt 
prevent them from being called as witneſſes to deſtroy it. The pro- 
ſecutor does not ſuſpect that any of the jury would go an improper 
length to ſerve the ſuſpender in this caſe, however forward ſome of 
them may have been in giving declarations to aid her plea; but all 
confideration of character muſt be laid aſide in this queſtion, 


„ 


1 


| poling there was a poſſibility of overturning it, that cannot be done 
" in a ſummary manner by ſuſpenſion. It muſt be held were dictum, 
the 
of 
did 
Jan 
| the 
the 


court or the court of ſeſſion; which laſt has an undoubted juriſdic- 
ton to improve every falſe deed. Perhaps it may be true, that few 
ſtances have occurred, of actions for ſetting verdicts aſide in that 
th but It cannot poſſibly be believed, that the reduction of a ver- 

ct in criminal caſes is an action unknown in law, as the ſuſpender 


as alledged. > 
Laſtly, 


is. 


has ſhewn a jealouſy of jurymen: it has taken great pains to prevent 


The verdict, therefore, cannot be ſet aſide: and, at any rate, ſup- 


until ſet afide in a proper proceſs of reduction, either before this 


* 
1 
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Laſily, Suppoſing all the ſuſpender has alledged were proved, i 
would not avail; becauſe ſhe muſt ſtill admit, that as much has bg 
found proved as 1s ſufficient to juſtify the ſentence againſt her, 

According to the ſuſpender's own ſhowing in her petition, no 14 
than fourteen of the jury, including the chancellor, voted, that the 
reſet of one tea-kettle of ale was proved againſt her; and ſhe make 
no objection to another part of the verdict, by which the majority of 
the jury find it proved, that ſhe had reſetted {mall quantities of bam 
during the foreſaid period, 

The ſuſpender, in her information, argued, That if the facts tang 
as ſhe has repreſented, and in the preſent ſtate of the queſtion thy 
muſt be ſuppoſed to be the caſe, the procedure of the jury, or rather 
of the chancellor and clerk, was moſt irregular and illegal, Thy 
proſecutor has not argued, that the chancellor of a jury is intitled tg 
a double vote, or that the vote of a juror is to be diſregarded, be- 
cauſe he did not give it preciſely in the terms of the vote ſtated by 
the chancellor. The only queſtion, therefore, is, Whether it be 
competent for this court to inquire into the proceedings of the jury 
while incloſed ? 

Though the verdict of a jury cannot be 8 as proceeding 
without ſufficient evidence, or as contrary to the evidence; yet from 
this it by no means follows, that it is incumbent on the court to 
pronounce ſentence in conformity to every verdict returned. Wer 
this law, there could be no ſuch thing as a plea in arreſt of judge 
ment. The law which declares verdicts to be final, ſuppoſes then 
to be complete and formal, containing truly the judgement of the 
majority; conſequently the maxim does nor ſtrike againſt objections 
made, not to the judgement of the jury upon the evidence, but u 
the form of the verdict itſelf; for inſtance, That it was not properly 
ſigned; That it does not apply to the libel; That the jury ſeparated 
before agreeing to their verdict; or, That ſome perſon has been allow- 
ed to ſpeak with them when incloſed, In all which caſes, the court 
has been in the uſe of . to ſuch objections, and allowing 1 


proof of chem. 
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If there be any ſuch thing as a good objection to a verdict, it 
ſurely mult be this, That the paper produced 1n court as the verdict 
was not agreed to by a majority of the jury. A written verdict re- 
ceives its force, not from its being ſigned by the chancellor, or re- 

turned into court, but from its containing truly and fairly the 
judgement of at leaſt a majority of the jury. If a vritten verdict 
were irrefragable evidence of the judgement of the jury, contrary to 
the real fact, it might often happen, that a puniſhment, perhaps the 
ſerereſt, would be inflicted upon a perſon who had in truth been ac- 
quitted by his country. To prevent this, there muſt be a remedy 
in the law of this and every other civilized nation. The only poſſi- 
ble method of redreſs is, for the court before whom the verdict is 
returned, to allow an objection to be pleaded in arreſt of judgement, 
take proof of it, and diſregard the verdict, if the fact be made out. 
A variety of precedents cannot be expected in ſuch a caſe, It ap- 
pears, however, from Mackenzie, in his Criminals, that verdicts 
have been ſeveral times reviewed. One in a caſe of uſury, he ſays, 
was ſet aſide, becauſe of an error calcul:, b. 2. tit. 8. F 5.; and from 
J. 2. tit. b. F 6. it appears, that the privy council frequently review- 
ed the proceedings of juries, and ſometimes ſet aſide verdicts, upon 


1 the merits of the proof; which laſt was plainly an incroachment up- 
0 on the rights of juries, 

re In the practice of the law of England, where trials are more fre- 
. quent, the very queſtion now under conſideration has occurred, and 
m been determined. In Bacon's Abridgement, voce 7r:al, under the ar- 
be ticle of granting a new trial for any fault, miſtake, or neglect in the 


jury who tried the cauſe, there is mentioned the following caſe. 
* A new trial was granted upon affidavits of eleven of the jurors, 
* ſetting forth, That they had agreed to find a verdict for the plain- 
tiff, and to give him five ſhillings damages; but that the foreman 
* had, by miſtake, given in a verdict for the defendant.” This 
judgement, it is true, was in a civil caſe, where the verdict may be 
ſet aſide, or a new trial obtained, merely becauſe the verdict was 
contrary to evidence; but even in criminal trials, where the maxim 


3 B of 
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of the ander being final, is eſtabliſhed in England in the ſame 
manner as in Scotland, the writers upon their law lay down a doe 
trine preciſely agreeable” to what is pleaded for the ſuſpender. They 
obſerve, That jurors may be conſidered either in a miniſteria} ca. 
** pacity, as perſons bound to attend the court, to do the buſineß 
A for which they are returned till they are diſcharged ; or in a judi. 
*© cial capacity, as judges of the fact to be tried.” In this latter ca. 
pacity, their opinion with regard to the fact cannot be challenged, 
but their proceedings in the former may; and one of the caſes in 
which a challenge lies, is where a petty jury offer a verdict to the 
court, as agreed by their whole number, when, in truth, ſome of 
them have not agreed to it. Bacon s Abridgement, (Juries), M 
The proſecutors diſtinction, between objections appearing ex faci 
of the verdict, and thoſe that do not ſo appear, has no foundation in 
law or practice. The objection, That ſome of the jury had gone ou 
before the verdict was agreed to, and others of that nature, do not 
appear ex facie of the verdict; yet they are nevertheleſs unqueſtion- 
ably relevant. Neither is it of any confequence, that the objection in 
this caſe is contradictory to the verdict. The proſecutors argument 
here proves too much; for according to its doctrine, though a ma- 
jority of the jury, or the whole, had, when the verdict was read in 
court, declared, that it was not their verdict, yet that muſt hare 


gone for nothing: which would make the lives and fortunes of the ; 
ſubjects depend, not upon the jury, to whom the law has intrulled 

them, but upon the chancellor and clerk. The objection in reality R 
is not contradictory to the verdict ; for a writing ſigned by the chan- 1 
cellor and clerk cannot be called the verdict of a jury, unleſs it has Fa 
been agreed to by the majority. The objection is not levelled again 1 
the verdict; but it is maintained, that the writing produced by tie Ny 
chancellor was not really the verdict: and the argument for the pro- ch 
ſecutor comes ta this, That the ſubſcription of the chancellor and fy 
clerk is to. be held probatio probata of the agreement of the jury; in of 
contradiction, perhaps, to the unanimous voice of all the jurors: \ il 
me 


propofition which. cannot be admitted, without unhinging at on 
| | : | the 


4, 
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che ſecurity by jury- trial, and throwing into the hands of two men 
chat the law has committed to fifteen. | | 

The only difficulty in this caſe proceeds from the filence of the 
jurors when their verdict was read and recorded. But the fact is, 
the jurors were entirely unacquainted with legal procedure. None 
of them had ever been upon a jury before, excepting the clerk, who 
| was a writer, and in his judgement they repoſed entire confidence. 
When the verdict was returned, they could not properly diſown it; 
becauſe, from the information of their clerk, they believed their 
chancellor was intitled to a double vote; and that a juror's voice 
might be diſregarded, becauſe it was not given preciſely in the terms 
ſtated by the chancellor : of courſe, they bona fide underſtood, that 
the verdict produced by the chancellor was really the verdict of the 
majority. Their filence imports this, and no more; ſo that it is not 
inconſiſtent with the ſuppoſition that the fact ſtands preciſely as ſta- 
ted by the ſuſpender. | * | 

The caſe, of Macgregor 1s nothing to the purpoſe. In that 
caſe, the jury did not deny, that the verdict returned was the ver- 
dict in which they had all agreed; nor was tL-re any doubt as to the | 
| meaning of the ve dict. The only queſtion was, as to the legal con- 
ſequence of it, i. e. yhat puniſhment ſhould be inflicted. With this 
the jury had no concern; and therefore the court very properly diſ- 
regarded their declaration. 

The proſecutor pretends to be afraid, that dangerous conſequences 
would enſue if this objection were to be liſtened to. — But this is 
affected. It would be ſtrange, if the law, which has put ſuch con- 
fidence in juries, ſhould refuſe to examine them as witneſſes upon a 
fact. Arguments of this kind ought to have hindered the court from 
liſtening to any objection that depended upon evidence. Had the 
chancellor marked in what manner each juror voted, as directed by 
the Regulations 1672, that alone would have been ſufficient evidence 
of the fact. | | 

The ſuſpender has taken the moſt proper, and indeed the only 
method of obtaining redreſs. Had the trial been before this court, 
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the objection, if at all cogniſable, would have been judged without 
a reduction. Unleſs every criminal court has a power of determin; 
inſtantly queſtions that ariſe from the procedure of a jury, the ma. 
ter would be inextricable: a reduction would not ſtop execution; { 
that it is plain the proſecutor, under this branch of his ar 
ſuppoſes, that the law allows redreſs againſt wrongs in the proceed. 
ings of juries, and yet that there is no effectual method of redrek, 
The reduction of a verdict in a criminal trial is not competent before 
the court of ſeſſion, which is a civil court. It indeed once ſet aſide 
a verdict upon an error calculi, which was alledged to be a medium 
purely civil, Mackenzie mentions the deciſion as an extraordi 
one; and it was pronounced at a time when the Lords of Seſſion 
were in uſe to paſs bills for criminal letters, advocations of criminal 
matters, and ſuſpenſions of ſentences of inferior criminal judges. 
In Mackenzie's days, the moſt common way of obtaining redieſs 2. 
gainſt verdicts, even after ſentence, was by an application to the 
privy council, which uſed great freedom with them. 

As to a reduction before this court, it is incompetent, and no in- 
{tance of ſuch action is to be fund in the records; ſo that if the ob- 
jection is at all cogniſable, it muſt be in the way of ſuſpenſion, ln 
civil caſes, a ſuſpenſion may often very properly be refuſed, reſer- 
ving to the party to inſiſt in a reduction. But in criminal caſes there 
is no place for ſuch diſtinction. In theſe, if the ſentence is to be at 
all reviewed, execution mult be ſtopped : for after execution, redres 
can ſeldom, if ever, be given to the pannet. 

As to the proſecutor's argument, That though all the ſuſpender 
alledged were proved, yet {till there is enough in the verdict to ſup- 
port the ſentence ; the ſuſpender's objection is, That the verdict i 
void. What would have been the preciſe tenor of the verdict had the 
procedure been regular, it is impoſſible to fay. The ſentence cannot 
be ſupported upon a hypothetical verdi& which never was returned, 
It was never before inſiſted, that a verdict ſhould be taken to pieces, 
and one part rejected and one retained. The ſuſpender maintains, 


That che whole verdict muſt ſtand or fall together: if there be a 
| | error 
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error in any one part of it, or in any part of the procedure, the 
whole is vitiated. This obtained anciently, even in verdicts in civil 
caſes; Balfour, voce Brieves. Even though the verdict was to be 
regarded quoad quoad the tea-kettle of ale, and ſmall quantities of barm, 
it would not afford a foundation for the ſentence, by which the ſuſ- 
pender is found liable in no leſs than L. zo Sterling; eſpecially as a 
great number of articles are brought into the charge which were en- 


tirely groundleſs, 


The court n the following judgement, Dec. 14. 1767. 

« Find, That in this caſe they cannot let the ſuſpender into the evi- 

« Jence offered by her for diſproving the verdict; but in reſpect of 

a the circumſtances of the ſuſpender, paſs the bill as to L. $8 of the 

« fine, and as to one half of the ſum awarded by the ſheriff's ſen- 

| © tence, in name of damages and expences; and refuſe the bill as to 
« the remaining points of the ſentence.” 


AR. Wight. Alt. Blair, 


This caſe is attended with a good deal of difficulty. The proſecu- 
tor admits, that relief ought to be had in ſome ſhape or other againſt 
ſuch a verdict as that in queftion was alledged to be. It is clear the 
court of ſeſſion would not, and could not, meddle with it. If the 
challenge be at all competent, it muſt be brought before the juſti- 
cary, and by ſuſpenſion ; for reductions are not known in the prac- 
tice of that court, nor is there any reaſon for introducing them. 
Inconvemencies might follow, perhaps, from liſtening to a chal- 


lenge of this Kind, but he argument from ſuch danger ems to 
prove too much. 
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No 79. Re? 10 Nov. 1765 
Robert Geddie junior merchant in Cupar in Fife, and Rosxxy 


MactnTosn, Eſq; Advocate, with concourſe of his Majeſty' 
Advocate, 


AGAINST 


GEORGE Drursrxx, Eſq; of Dunnichen, Advocate. 


Privilege of parliament. — Judgement of the Juſticiary reverſed i in an in- 
direct manner by the Houſe of Peers. — Bribery, — Label for it upon the 
common law relevant; but diſmiſſed, becauſe it did not ſpecify the time and 
place, and the proſecutor had not a ſufficient title. 


HE charge in the criminal letters was, That whereas, by the 

laws of this realm, every act of bribery and corruption, and 
particularly, by the laws and conſtitution of this realm, all corrupt 
and illegal practices in the election of members to ſerve in parliament, 
or to influence, procure, or bring about the ſame, or in any other 
election whereby the election of a member to parliament may be 
influenced, procured, or brought about, in a corrupt manner, and 
by means of bribery and corruption, or the corrupting, or attempt- 


* ing to corrupt, directly or indirectly, by any gift or reward, or if 
by any promiſe, agreement, or ſecurity, for any gift or reward, ſ 
or by any offer of money, either in ſpecie, or in bank-notes or bills f. 
or of any other good deeds, any perſon or perſons to give his or m 

their vote or votes, or to forbear to give his or their vote or votes m 
in any election of a member to ſerve in parliament for any borough, Ne 
or diſtrict of boroughs, or in any election of a delegate or commil- fa 
ſioner from any borough, to chuſe a member of parliament for the ſe 
diſtrict to which it belongs, or in the election of public officers and Cy 
miniſters of the law, magiſtrates and rulers, who are intruſted with 70 

c01 


the adminiſtration of juſtice, and veſted with power, authority, ju- 


riſdiction, and government, over their ta ects, eſpecially 
magiltratcs 
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magiſtrates and counſellors of any royal borough; which magi- 
arates and counſellors, beſide their other legal powers, authority, 
and juriſdiction, by law are intitled to vote in the election of the de- 
legate or commiſſioner for the borough, for chuſing the member to 
parliament who repreſents the borough, are crimes of a heinous 
nature, and ſeverely puniſhable; the more eſpecially, when ſuch 
acts of bribery and corruption, or attempts to bribe and corrupt, 
are practiſed and committed by a member of parliament, whoſe du- 
ty it is, in a particular manner, to diſcourage and diſcountenance all 
ſuch illegal practices: Vet true it is, and of verity, that the ſaid 
George Dempſter, Eſq; of Dunnichen, ſhaking of all regard to the 
laws of his country, and the well-being of the conſtitution, which, 
as a member of the legiſlature, it was a particular duty in him to 
defend and protect to the utmoſt of his power, is guilty, actor, art 
and part, of all or either of the foreſaid crimes: In ſo far as the ſaid 
George Dempſter, Eſq; and the complainer Robert Macintoſh, ha- 
ving openly and publicly declared themſelves as candidates, to re- 
preſent the diſtrict of boroughs, of which the borough of Cupar in 
Fife is one, in the next parliament of Great Britain, which falls to 
be choſen as above mentioned in the courſe of the year betwixt 
Michaelmas laſt and Michaelmas next; and having each of them ſe- 
verally applied in a public manner to the ſeveral boroughs of tile 
lad diſtrict, foliciting the votes and intereſt of the members of the 
ſeveral town-councils thereof, who are the electors of the delegates 
for chufing the members to parliament, in order thereby, and by 
means of ſuch votes and intereſt, to be elected and returned as the 
member to parliament for the ſaid diſtrict of boroughs, in the ſaid 
next parliament, to be choſen at the next general elections, he the 
faid George Dempſter, after declaring himſelf a candidate to repre- 
ſent the aforeſaid diſtrict of boroughs, of which the borough of 
Cupar in Fife is one, in the next parliament of Great Britain, as a- 
| forefaid ; and finding, that, without having recourſe to bribery and 
corruption, he would not be able to procure the voice of the ſaid bo- 
rough of Cupar in Fife, or to introduce into the magiſtracy and 


council 
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council of that borough, at che annual Michazknas election, ſuch , 
ſet of magiſtrates and counſellors for the preſent year, as would * 
cure to him a majority of votes in the election of the commiſſioner gy 
delegate to be choſen by the ſaid borough, for the purpoſe of mee. 
ing with the delegates or commiſſioners of the other boroughs of 
which the ſaid diſtrict is compoſed, in order to elect and name: 
member to repreſent the ſaid diſtrict in the ſaid next parliament of 
Great Britain, he reſolved to have recourſe to thoſe unconſtitutional 
means, and did, by himſelf, or by others employed by him, c- 
rupt, or attempt to corrupt, by: gifts or rewards, or by promiſes, 
agreements, or ſecurities, for gifts or rewards, a number of the men. 
bers of the town=-council of the ſaid borough of Cupar i in Fife, eleQed 
at the annual Michaelmas election in the year of our Lord 1766, 
who were the electors, or had a voice in the nomination and election 
of the counſellors and magiſtrates for the preſent year, from Mi- 
chaelmas 1767 to Michaelmas 1768, and of the deacons of trades in 
the ſaid borough, elected at the laſt annual election, who thereby 
came to have a voice in the election of the magiſtrates for the preſent 
year, to ele or appoint particular perſons into the offices of magi- 
ſtrates and counſellors of the ſaid borough of Cupar in Fife, for 
the preſent year, or to elect or appoint into the ſaid offices fuc 
perſons as he deſired, or were, or as he thought were, devoted w 
his intereſt, or would ſerve his-views ; and not to name or appoint 
particular perſons, becauſe they were not, or he thought they were 
not, devoted to his intereſt, and would not ſerve his views; and 
alſo, by the like unconſtitutional means, corrupted, or attempted w 
corrupt, ſeveral of the perſons who he imagined would be named 
counſellors for the preſent year, to give their votes for the ſame ſa 
of magiſtrates ; and hkewiſe, by the ſame gifts, or rewards, or pre- 
miſes, agreements, or ſecurities, for gifts or rewards, did corrupt, d 
endeavour to corrupt, numbers of the members of the council fu 
the preſent year, to give him their intereſt in the choice of the com- 
miſſioner or delegate to be appointed by the ſaid borough of Cupat 


in Fife, for the electing a member of parliament for the ſaid diſtnd, 
| ; in 
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in any election that might occur during their continuance in coun- 
eil: And more particularly, the ſaid George Dempſter, upon the 
29th or zoth days of September laſt, or upon one or other of the 
days of that month, or of the month of Auguſt preceding, or Oc- 
tober following, did, by himſelf, or by other perſons employed by 
him, by gifts or rewards, or by promiſes, agreements, or ſecurities, 
for gifts or rewards, corrupt, or attempt to corrupt, or by corrup- 
tion procure, or attempt to procure, the following perſons, viz. Da- 
vid Ritchie land-labourer, and then one of the counſellors of the 
{aid borough of Cupar in Fife, having a right to name his ſucceſſor 
at the ſaid laſt annual election of magiſtrates and counſellors for the 
ſaid borough, on the 7th of October laſt, and now a member, or 
pretending to be a member, of the town-council of the ſaid bo- 
rough, as an adjoined counſellor for this year ; James Tod ſurgeon 
in Cupar, then a counſellor, having the like right to name his ſuc- 
ceſſor, and now a counſellor, or pretending to be ſuch, by virtue of 
his being a bailie, or pretended bailie; Thomas Greig, then a coun- 
ſellor of the ſaid borough of Cupar, and having the like right of no- 
mination, and now a counſellor, or pretending to be a counſellor, 
in virtue of his pretended election into the office of bailie; Alexan- 
der Millar barber and wigmaker in Cupar, then a counſellor of the 
ſaid borough, having the like right of nomination of his ſucceſſor, 
and now a counſellor, or pretending to be ſuch, by virtue of a pre- 
tended election into the office of treaſurer ; Primroſe Rymer, now a 
counſellor, or pretending to be a counſellor, of the ſaid borough of 
Cupar, by virtue of the nomination, or pretended nomination, made 
by Chriſtianus Adamſon, one of the old counſellors, at the ſaid late 
election on the th of October laſt; James Sibbald, then and now 
deacon of the ſhoemakers, and convener of the trades of the ſaid 
borough of Cupar in Fife, and as ſuch a member of the council; 
and David Duncan, then and now deacon of the bakers, and as 
uch a member of the council, or one or other of them, or one or 
| her of the other perſons then or now members of the council of 
the faid borough, to give their votes at the annual election of magi- 
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ſtrates and counſellors of the ſaid borough of Cupar in Fife for the 
preſent year, upon the ſaid 7th day of October laſt, for ſuch per. 
ſons as he the ſaid George Dempſter, and his party, inclined * 
bring into the council, and office of magiſtrates; and not to give 
their votes for, or nomination of, particular perſons to be Counſel. 
lors or magiſtrates, thereby to keep them out of the ſaid offices; and 
alſo did, by the like gifts or rewards, promiſes, agreements, q 
ſecurities, for gifts and rewards, corrupt, or attempt to corrupt, 
by corruption procure, or endeavour to procure, the foreſaid per- 
ſons, or ſeveral of them, or other members of the town-council qr 
the ſaid borough of Cupar in Fife, or ſome one or other of them, to 
give, or to promiſe to give, their votes, in the choice of the commiſ- 
fioner or delegate, to ſome perſon in the intereſt of him the fad 
George Dempſter, or who ſhould ſerve him in the election of the 
member to parliament, or elect him the ſaid George Dempſter to he 
the member: And further, he the ſaid George Dempſter, upon $+ 
turday the 3d of October laſt, or upon one or other of the days df 
that month, did ſend ſeveral times for, and actually meet with, 
James Morres, preſent deacon of the waulkers in the ſaid borough 
of Cupar in Fife, and of conſequence a conſtituent member of the 
towyn- council of the ſaid borough till the next annual election of 
deacons in the year 1768, having a right to vote in the then enſuing 
election of the magiſtrates for the preſent year, and in the election 
of a delegate or commiſſioner from the faid borough, for chuſing i 
member of parliament for the foreſaid diſtri in any election that 
may occur betwixt and Michaelmas next 1768, in the houſe of the 
forefajd James Sibbald, convener of the trades of the ſaid borough 
of Cupar in Fife, who was employed by the ſaid George Demplter 
or by ſome other perſon by his deſire, to go for, and bring the fad 
James Morres to meet with him the ſaid George Dempſter; and at 
the ſaid meeting or interview between the ſaid George Dempſter and 
the ſaid James Morres, in the houſe of the ſaid James Sibbald, It 
the ſaid George Dempſter did ſtrongly ſolicit the ſaid Deacon James 


Morres to give him his intereſt. in the ſaid elections of mg 
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and delegate; and in order to enforce and make effectual theſe ſoli- 
citations, did repeatedly offer to, and preſs the ſaid James Morres to 
take money, and to give him his promiſe; and at laſt did put three 
different parcels into one of the waiſtcoat- pockets of the ſaid Deacon 
| James Morres, each of which parcels contained twenty notes for one 
pound Sterling each, of what is commonly called the Dundee bank, 
iſued in the name of, and ſigned by Robert Jobſon, caſhier to 
George Dempſter, Eſq; and company bankers in Dundee ; which 
three parcels of bank-notes will be lodged in due time with the clerk 
of our court of juſticiary, that the ſaid George Dempſter may ſee 
the ſame. And further, the {aid George Dempſter did, upon Mon- 
day the 5th day of October laſt, or on one or other of the days of 
that month, or of the month of September preceding, in the houſe 
of Provoſt John Baxter, in the ſaid borough of Cupar in Fife, or at 
or near to the laigh back-door of ſaid houſe, towards the garden, 
ſtrongly ſolicit James Thomſon, then and now deacon of the fleſh- 
ers in the ſaid borough, and of conſequence a member of the town- 
council of the ſaid borough for the preſent year, and having a vote 
in the then enſuing election of the magiſtrates of the. borough to be 
| choſen upon the 7th day of the ſaid month of October, and alſo ha- 
ving a vote in the election of the delegate for chuſing a member of 
parliament to ſerve for the ſaid diſtrict, in any election that might 
occur betwixt and Michaelmas next, to join the intereſt of him the 
faid George Dempſter, and to ſtand by that leet which ſhould be gi- 


hat ven in by the ſaid Provoſt John Baxter at the ſaid enſuing election of 
the the magiſtrates : and after mentioning that a trading man was al- 
0h ways wanting money, promiſed, that if he the ſaid James Thom- 


lon would ſay the word, he would believe it, and would give him 
any thing he would aſk or demand. And further, he the ſaid 
| at George Dempſter did, upon the 3d day of October laſt, being the 
and Saturday previous to the annual election of magiſtrates in the ſaid 
borough of Cupar in Fife for the preſent year, or on one-or other of 
ames Wl the days of that month, or of the preceding month of September, 
come to the houſe of John Smith tanner in Cupar in Fife; and after 
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fome converſation with the ſaid John Smith, who he had reaſon 1, 
believe would be choſen or nominated a counſellor for the preſent 
year, as he actually was at the ſaid laſt annual election, he endes. 
voured to prevail with the ſaid John Smith to join his intereſt in the 
aforeſaid elections of magiſtrates and delegate; and in order to en- 
force his ſolicitations, took out of his pocket four parcels of bank. 
notes, containing, as he the ſaid George Dempſter ſaid, L. 80 Ster- 
ling, and offered the ſame to the ſaid John Smith; ſaying, at the 
fame time, that it would relieve him, and pay his debts when he 
pleaſed. * And further, the ſaid George Dempſter did, upon Friday 
the 2d day of October laſt, or upon one or other of the days of thut 
month, or of the preceding month of September, come to the houſ: 
of James Campbell, innkeeper in the faid borough of Cupar in Fifs 
who was one of the counſellors of the ſaid borough from Michael 
mas 1766 to Michaelmas laſt, and of conſequence had a voice in the 
nomination and election of the new counſelors and magiſtrates of 
the borough: for the preſent year; and after aſking the ſaid James 
Campbell, if he was engaged with regard to the elections, told him, 
that if he would go in with, or ſtand by, the faid Provoſt John 
Baxter's leet, he would immediately give him L. 50 Sterling, And 
further, the ſaid George Dempſter did, upon Friday the 2d of Octo- 
ber laſt; or upon one or other of the days of that month, or of the 
preceding month of September, come, two ſeveral times, to the 
houſe of David Preſton, changekeeper in the ſaid borough of Cupar 
in Fife, then a conſtituent member of the town-council of the fad 
borough, and who, the ſaid George Dempſter had reaſon to exped, 
would be a member of the faid council for this current year, as in 
fact he would have been, had he not been prevented or diſappointed 
of being named into that office at the laft Michaelmas election, by 
means of bribery and corrupt influence, uſed and practiſed by the 
faid George Dempſter, and others his aſſociates, or employed by hum 
to bribe and corrupt, in order to keep the faid David Preſton out df 
the council for this year, becauſe he the faid David Preſton would 


not be corrupted by the ſaid George Dempſter, to ſerve his views 
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and purpoſes, as after mentioned; and at the ſaid two ſeveral times, 
when he the ſaid George Dempſter came to the houſe of the ſaid 
David Preſton, he did then and there earneſtly intreat the ſaid David 
Preſton to be for the foreſaid Provoſt John Baxter's leet of magi- 
ſtrates, and to give his intereſt to the ſaid George Dempſter himſelf, 

à candidate for repreſenting the borough in parliament ; and af- 
ter aſking the ſaid David Preſton, upon one or other of the ſaid oc- 
caſions, whether he owed any money? and the ſaid David Preſton 


owing to him, the ſaid George Dempſter corrupted, or attempted to 
corrupt him the ſaid David Preſton, for the ends and purpoſes a- 


Dempſter, above complained upon, is guilty, actor, art and part, 
of the crimes of bribery and corruption before mentioned, or of at- 
tempts to bribe and corrupt, and of the illegal and corrupt prac- 
tices before mentioned, for the ends and purpoſes aforeſaid. All 
which facts“, &c. 

When the day of Mr Dempſter's appearance drew nigh, a conful- 
tation of his lawyers was held; and they were unanimouſly of opi- 
nion, that he ſhould plead privilege of parliament, Accordingly a 
written petition was preferred to the court of juſticiary, 26th No- 
vember 1767, ſtating that plea, This petition the court ordered to 
be ſerved upon the proſecutors or their procurators, and that they 
ſhould put in anſwers within forty-eight hours after ſervice. It is 
needleſs to tranſcribe the petition here, as the moſt material part of 
it was recited verbatim in the following printed anſwers, 

The petition ſets forth, That the petitioner has been cited to 


ted * ſtand trial before your Lordſhips, in virtue of criminal letters rai- 
by * {ed at the inſtance of the reſpondents, accuſing him of the crimes 


« of bribery and corruption, or of attempts to bribe and cor rupr, 


*and the other illegal and corrupt practices therein particularly 
mentioned. 


[4 
That the citation upon theſe letters ——_—— and charges the 
" petitioner to compear, and find ſufficient caution acted in the 


y books. 


anſwering, That he was a filly body, that neither owed, nor had 


foreſaid, by an offer of L. 50 Sterling. At leaſt the ſaid George 
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* books of adjournal, that he will appear before your Lordſhipg up- 
on the 7th day of December next, to underly the law, for the 
** crimes mentioned in the ſaid criminal letters, under the pain g 
* rebellion, and putting to the horn, if ſuch caution and ſurety 
* acted in manner foreſaid, is not found within fix days after th 
A {aid citation, which bears date the 21ſt of this month of Novem- 
** ber. | | 

“ That it is unneceſſary to inform, becauſe well known to your 
Lordſhips, that the parliament of this kingdom is called, aud 
© now actually met, for the diſpatch of buſineſs, and of courſe 
© it is the duty of the petitioner to give his attendance in thy 
* houſe of parliament of which he has the honour to be a mem 
„ber. | 

That the petitioner conſiders any violation of the freedom gf 
the perſon of a member of parliament, to be a groſs and daring 
attack againſt the fundamental and vital privileges of the houſe; 
and although proſecutions, perhaps, for criminal offences of cer. 
*.tain kinds, may be brought againſt members of parliament, jet 
< it js eſſential to the very exiſtence of parliament, that every mem- 
ber be at liberty to attend his duty, and that no reſtraint be lad 
on his perſon, unleſs the ſafety of the ſtate, or of individuals, ne- 
* ceſlarily require it. | | 

„That there was any ſuch urgent neceſſity on the preſent occr- 
* ion, cannot be alledged ; and therefore the petitioner, although 
it were his choice, is not at liberty to wave his privilege as 2 
member of parliament, by granting bail in the circumſtances af 
e this caſe, or coming under any obligations of that kind, incon- 
« fſtent with the ſacred privileges which the wiſdom of this conſtr 
< tution has deviſed for ſecuring the freedom and independency d 
<< parhament, _ | 

„ That it is from this conſideration only, and from no unmb 
< lingneſs to ſtand forth in his defence, againſt this calumnious 
0 and vexatious proſecution, brought in conſequence of political 


«« ſpleen and diſappointment, that the petitioner finds himſelf 25 
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« the neceſſity of laying this matter before your Lordſhips, as he 
| « knows you would not chuſe, that criminal letters, raiſed under 
« the ſignet of this court, ſhould be uſed in ſuch a manner, as to 
| « infringe upon the privileges which the law and conſtitution of this 
« country has ſtamped upon the perſon of a member of parliament, 
« as eſſentially neceſſary for preſerving the freedom and independ- 
« ence of parliament.” 

The petitioner therefore prays your Lordſhips to take the pre- 
« miſſes under your ſerious conſideration, and to fiſt all further pro- 
« ceedings whatever upon the criminal letters raiſed at the inſtance 
« of the reſpondents againſt the petitioner, during the ſeſſion of par- 
« Jiament, that he may not be further moleſted, or hindered in 
« the attendance of his duty in parliament; and that the privi- 
« leges of that Moſt Honourable Houſe whereof he is a member, 
« may not be violated or infringed in the perſon of the petitioner.” 
Upon this petition, your Lordſhips have been pleaſed to pro- 
nounce the following order: Edinburgh, 26th November 1767. 
The Lords Juſtice-Clerk and Commiſſioners of Juſticiary, having: 
« confidered the foregoing petition, they appoint the ſame to be 
e intimated to Robert Geddie, and Mr Robert Macintoſh, the two 
« complainers mentioned in the foregoing petition, or either of 
them, or to their known counſel or agent, by delivering an exact 
* copy of the ſaid petition, and this deliverance thereon, to the 
* {aid parties, counſel, or agent; and ordain them to put in their 
| © anſwers thereto within forty-eight hours after ſuch ſervice, with 
* certification.” 

In conſequence of this order, the petition. has been ſerved upon. 
the reſpondents counſel and agent, without any notice being taken 
of his Majeſty's Advocate, who, by his concourſe, proſecutes for 
his Majeſty's intereſt. The purpoſe of the ſervice ordered by the: 
court ſeems to be, that the reſpondents ſhould ſhow cauſe why 
the trial of the petitioner ſhould not be ſtayed, that he may, as he 
al a ms it, not be further moleſted, or hindered in the attendance of his: 


duty 
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duty in parhament ; and the following anſwers to the Petition wn 
humbly offered. | 

In the fir place, The reſpondents moſt heartily make a preſcnt 
to the petitioner, of all the benefit he can have from the epither 
of vexatious and calummous, which he beſtows upon the Proſecution, | 
without once denying the charge, or aſſerting his own innocence 
The petitioner's attempt, by any ſubterfuge whatever, to evade: 
trial by his country, according to the laws of the land, is but; 
bad proof that the charge is calumnious. A fair trial will always be 
the firſt wiſh of an innocent perſon, aggrieved with a falſe accyg. 
tion. The privilege of parhament, reſpectable as the name is, i 
but a ſubterfuge. It is a great abuſe, if not a proſtitution of it, 9 
attempt to make it a cover from a trial for a high crime, which, in 
itſelf, is the higheſt breach, not only of the privilege of the Hou 
of Commons, but of the rights and privileges of all the commons o 
Great Britain. It would be an injury to innocence, to ſtop a tris 
by which it could be cleared. To guilr only is it natural to prevent 
or procraſtinate the means of a legal juſtification, 

24ly, Though the privilege of parliament ſeems to be the founds 
tion, and the maintenance of it 1s ſet up as the end, of the petition, 
the reſpondents do not obſerve, that the petitioner has pleaded hi 
' privilege : he does not indeed wave it; and he ſays, he is not at l- 
berty to wave it, although it were his choice, There is not in the 
law of Scotland a writ of privilege as there is in England; but ther 
may be here, as well as there, a plea of privilege ; and the petition 
er might plead his privilege at the proper time, as a temporary bar 
to the proſecution, if he is adviſed that it is a good plea, How fir 
your Lordſhips are bound to take notice of the privilege of parli- 
ment, it is for yourſelves to determine. The reſpondents not only do 
admit, that the petitioner 1s a member of the Houſe of Commons, 
but have, in the criminal letters, expreſsly accuſed him under tht 
character and deſcription, charging it as a high aggravation of l 
offence. If the court is bound to take notice of the privilege of pat: 


lament, they would doubtleſs give effect to it, though not pleaded 
"8 | ; in 
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in any caſe to which it did apply, and where the fact is admitted, or 
appears from the record. The reſpondents do not indeed know, 
that it is pars judicis to take notice of privilege, unleſs it is pleaded, 
F The uſage certainly is to plead it, and the plea does not yet appear 

to be made in this petition. N | 

zdly, The petitioner has bethought himſelf rather too late, when 
he now objects to the granting of bail, under the circumſtances of this 
caſe, or to the coming under any obligations of that kind, inconſiſtent with 
what he calls the ſacred privileges, by which he would protect him- 
ſelf from juſtice : for he has already found bail to ſtand trial at any 
time within fix months, by a bond taken by the ſherift-depute of 
Fife, upon a criminal information, preſented to him, charging. the 
petitioner with the crime for which he is now proſecuted, 

* 4thly, The petitioner may confeder any violation of the freedom of the 
perſon of a member of parliament to be a groſs and daring attack upon the 
fundamental and vital privileges of the Houſe of Commons, and he may 
conſider what he pleaſes to be ſuch a violation: but the reſpondents 
know of no violation of the freedom of the perſon of a member of 
parliament but what 1s made in contempt of the law of the land, 
and of the law of parliament; the reſolutions of which are the only 
law we have that defines the nature or extent of privilege. And 
they do humbly mainrain, that the bringing the petitioner, though 
a member of parliament, to a. legal trial for an offence againſt the 
laws of his country, is not a violation of the freedom of his perſon, 
becauſe it is not againſt law, or againſt privilege, but agreeable to the 
rules of both, that criminal trials ſhould proceed. 

The reſpondents entertain all poſſible reſpect for the privilege of 
parliament: they owe all ſubmiſſion to the law of parliament ; and, 
for their own ſakes, if they had no better reaſon, they will pay all 
obedience to it. They revere the wi/om of the conſtitution, which has 
deviſed the privileges neceſſary for ſecuring the freedom and independence 
H parliament; they hold them as /acred as the petitioner can do and 
will neither do, nor deſire any thing to be done, incon/ifent with! 
tem. But they deny, that it is inconſiſtent with theſe privileges, 

| 3 D to 


crime. 


offences, of certain kinds, may be brought againſt members of parlianen 


liament for all crimes of any kind, even when parliament is ſitting, 


right they have, if the laws, under the protection of which they 
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to bring a member of parliament to trial and to Juſtice 1 ; 


The high-ſounding language of the petition above quoted, dog 
not alarm the reſpondents : theſe are, as the celebrated poet ſays 
fme words; though the reſpondents cannot add, as the Poet dos 
We wonder where you ſtole em. — Whether the borrowed expreſſions 
were fairly obtained, or have been properly uſed to the Purpoſe fx 
which they are now applied, the petitioner may in time be made 
ſenſible. The reſpondents already know full well. 

The petitioner ſeems to be afraid of admitting any thing; ay 
therefore he only ſays, with a perhaps, that proſecutions for crinin] 


But the reſpondents ſhall not deſire the petitioner to point out thi 
diviſion of offences into kinds; they, without any perad venture, ar 
bold to advance it as good law, and conſiſtent with privilege, that: 
proſecution may be brought and proceed againſt a member of pa. 


And although it be true, as the petitioner ſays, that it ig eſſential i 
the exiſtence of parhament, that every member be at liberty to attend hi 
duty, it is no leſs true, that the eſſential prerequiſite is the men- 
ber's preſerving his liberty, by not tranſgreſſing his duty to hi 
country. | | 

Nor will it avail the petitioner to fay, as he alſo does, that its 
efſential to the exiſtence of parhament, that no reſtraint be laid upm i 
member's perſon, unleſs the ſafety of the ſlate, or of individuals, ned 
rily require it; for both the ſafety of the ſtate and of individuals ns 
eeſſarily require, that offenders againſt the laws of their country bt 
brought to-juſtice. tereſt reipublicæ, that crimes do not remain ut 
puniſhed ; and individuals cannot be ſafe in the enjoyment of a 


live, and which are the birth-right of every ſubject, are not exect 
ted for the puniſhment, in order to the repreſſion, of crimes. The 
attendance of a member of parliament, lying under a legal accult 


tion of a high crime, which he does not ſo much as deny, — 
8 g 
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which he refuſes to take his trial, cannot be very profitable to the 
tate: but as it muſt be very advantageous to himſelf, that he be 
ſoon made clean, ſo it muſt be highly uſeful to the public, that if 
be is guilty, he be, without delay, proved to * unworthy of ſo 
high a ſtation, and ſo great a truſt, 51. 

"ARES general anſwer, therefore, to the grounds of this petition, 

is, That privilege of parliament does not at all extend to any cri- 
minal caſe whatever. This 1s an 1dea which muſt be native even to 
thoſe who are not very converſant with the parliamentary doctrine, 
or debates upon privilege, as founded on the general principles of 
law, and the notions of common ſenſe, A privilege to commit 
crimes with impunity is a ſtrange privilege. A privilege to diſable 
the law, and deprive the ſubjects of the ſecurity ariſing from the 
ſpeedy trial and puniſhment of crimes, cannot be a legal privilege. 
Crimes endanger the ſtate; and a protection againſt the puniſhment 
of them cannot be the privilege of parliament, . WS is the bulwark 
and defence of the ſtate. 

The reſpondents would perhaps do wrong, if they profeſſed nn 
{elves able-to enter into a diſcuſſion of the nature and extent of pri- 
vilege of parliament, in all the involutions of its ſyſtem, Parlia- 
ment chuſes to keep thoſe matters in their own hands, It is gene- 
rally ſaid to be the language in parliament, that they will not ſuffer 
| courts of law to judge of their privilege, The authorities upon 
which privilege can be diſcuſſed or debated, are not in the Munici- 
pal-law books, or uſually within reach of thoſe who practiſe in 
courts of law; and it ſhould ſeem to be neceſſary for a privileged 
caſe to be well W and underſtood, before the common courſe 
of juſtice, and the law of the land, be impeded upon ſuch a pre- 
text, It muſt therefore lie upon him who makes the plea of privi- 
lege, to make his caſe out by proper authorities, for proving, that 
privilege extends to the matter in which the plea is offered. 

It is univerſally known, that privilege of parliament extends to 
all civil actions, during the uſual time of privilege, and under the 
bmitations ſettled by particular ſtatutes; the leading one of which 
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Ny 
is the Engliſh ſtatute of King William, explained and limited by the 
ſtatute of the 11th of the late King; ; whereby civil ſuits are allowed 
to proceed, during any receſs of parliament, for above fourter, 
days, though within the uſual time of privilege. Here wee 
courts of law have a clear rule to go by. 

But there is no ſtatute allowing criminal proſecutions to be cr. 
ried on, or Preferibing any time for them. The reaſon is a very 
plain one, That crimes, and their conſequences, have never been 
conſidered to be an object of the privilege of parhament, or that it 
had any thing to do with them. 

Treaſon, felmy, and the peace, have never been pretended to be g- 
ſes to which the privilege of parliament extended. They are ny 
Lord Coke's words ; and, down from his time, they have been the 


text in all debates upon privilege; and the laft word, the peace, i; { 
the only litigable branch of the exception. It has been conſtrued, ] 
by both houſes of parhament, to carry the refu ing 2 give ſurety if a 
' the peace, and alſo to import breach of the peace. What is a breach t 
of the peace, has been matter of diſpute: but the ideas of the lan { 
have prevailed, agreeable to the opinion of the greateſt lawyers, 0 
and the greateſt parliament-men, that every crime is a breach of v 
the peace, being contra pacem Domini Regis, which are the legal ſtyle k 
of criminal charges in the law of England; and upon that prin- 8 
ciple the moſt keenly debated caſes have been determined in regard 
to privilege. uf 
The reſpondents will not preſume to enter farther into a diſcuſſion bi 
of the doctrine of privilege, eſpecially in anſwer to a petition which : 
does not produce any one authority to prove, that privilege of par- 
lament extends to the caſe in queſtion, or offer any ground what 0 
ever for your Lordſhips liſtening to the furmiſe, (for it is no more be 
than a ſurmiſe), that the petitioner ought not to be brought to tri 4 
for the crime with which he 1s charged. hi. 


If declamatory words, as to the fundamental and vital privilege: i 
the Houſe of Commons, are authorities, the petition is full of them; 
but other there is none in it, It is not attem pted to bring theſe 
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general topics of declamation home to this caſe by any kind of ap- 


plication. There is not in the whole petition ſo much as an aver- 
ment, that privilege of parliament does extend to this caſe, or that 
there is one reſolution of the Houſe of Commons, importing, that 
privilege of parliament 1s a ſtop to a criminal proſecution, 

The petitioner's praying for ſuch a ſtay, that (as he fays) the pri- 
vileges of the Honourable Houſe of Commons may not be violated or in- 
fringed in his perſon, will ſurely never prove, that his being obliged 
to ſtand his trial, 1s a violation of the privilege of parliament, un- 
til he proves, that privilege of parliament extends to the caſe, or is 
a legal ſtay of proceedings in a criminal proſecution, which your 
Lordſhips are bound to apply. ; 

The anſwer might reſt here ; but the reſpondents will challenge 
the petitioner to produce one inſtance, in the whole journals of the 
Houſe of Commons, of a complaint of a breach of privilege for 
any proceedings in a criminal proſecution. They are well aſſured, 
there are none ſuch to be found; and it is the ſtrongeſt proof of the 
ſenſe of parliament, and of the ſenſe of the nation, that privilege 
does not extend to that caſe. . It never was imagined, that privilege 
could ſcreen a member of parliament from being brought to trial 
for a crime, The idea revolts the mind. It is deſtructive of ſo- 
ciety. | | 

There have been many proceedings in the Houſe of Commons, 
upon applications to the Houſe, for members waving their privilege; 
but they are all as to civil actions: and indeed an application for a 
member to wave his privilege in a criminal proſecutian, would be 
ſomething like an application for him to ſubmit to puniſhment with- 
out conſtraint ; for if a perſon is innocent, he will be deſirous to take 
bis trial to juſtify himſelf; and if he is conſcious of being guilty, 
he would probably be of the mind of a member, of whom hiſtory 
reports, that he made this ſhort ſpeech, after a long debate about 
his waving his privilege, © The privilege is mine, and I will not wave 
wit.“ The truth is, the arm of the law is not ſo ſhort, as to need 


A 
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a waver of privilege, or the conſent of an A to bring crime: 
to puniſhment : Non zget hoc arcu. 

| The complaint in the cafe of Mr Wilkes oh not of a breach of 
privilege in bringing a criminal proſecution, or in proceeding tg 
trial, but for apprehending his perſon, by a warrant for the offence 
charged, before trial. So far appears upon the journals; and as it 
is the happineſs of this country, that we can be informed by our 
repreſentatives of what paſſes in parliament, there is good ground, 
upon common fame, to ſay, that the great debate which aroſe in 
that caſe (excluſive of the exceptions taken to the legality of the war. 
rant, upon the intrinſic circumſtances of it, and the manner of in 
execution) turned upon this gengral point, Whether the crime char- 
ged againſt Mr Wilkes was not a conſtructive breach of the peace, 
falling within the third caſe excepted from privilege ? and that i 
was upon that principle that that caſe was ruled in the manner it 
was. The reſolution in the cafe, in which both houſes of parliz- 
ment concurred, after ſolemn debate, as is univerſally known, 
ſtands upon the journals, and is the law of parliament, It was re. 
ſolved, That privilege did not extend to the caſe of a ſeditious libel; by 
which the apprehending of Mr Wilkes's perſon was = not to bez 
breach of privilege. 
Upon the authority of that reſolution, as well as of the dodrine 

which the reſpondents have very good reaſon to believe was the 

Foundation of it, it muſt be clear, that the privilege of parliament 
does not extend to the caſe of bribery and corruption, the crime 
charged againſt the petitioner, there being no diſtinction between 
the two crimes in nature or circumſtances, as concerning the point 
of privilege, which the line of law or reaſon can fathom. And if 
the apprehending of Mr Wilkes's perſon, before trial, for ſuch an 
offence, was not a breach of privilege; much leſs can proceeding to 
a trial, for a crime much higher in | ati,” be inconſiſtent with 
privilege. 

The reſpondents can further aver a fact of notoriety, which mull 


conſiſt with the petitioner's own knowledge, viz. that, very fhort 
„While 
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while before the debate in Mr Wilkes's caſe, one of the oldeſt and 
moſt reſpectable members of the Houſe of Commons, a privy-coun- 
ſellor, was tried in the court of King's Bench, at the very hour the 
| Houſe of Commons was fitting under the ſame roof, for the crime 
of perjury. So little was it dreamed, that privilege of parliament 
was a ſtay to a criminal proſecution, and fo little idea had that wor- 
thy member of parliament of hindering a trial by which he could be 
acquitted' with honour, as he was, from a truly vexatious and ca- 
jumnious accuſation. 
The journals of the Houſe of Commons, which the petitioner 
may be preſumed to be acquainted with, afford another inſtance, 
which happened a good many years ago, of a member of parlia- 
ment who was ſentenced, while the parliament was fitting, to ſtand 
in the pillory. The caſe has ſometimes been mentioned, becauſe 
of an anecdote that attended it, by which the fame of it has ſpread. 
——The fact was, that the member received judgement in the court 
of king's-bench before the matter had been taken notice of in the 
Houſe ; and the eminent perfon who then preſided with ſo much 
dignity and honour in that great aſſembly, being informed of ir, 
| and juſtly thinking, that it would make a ſtrange figure to ſee a 
member of the Houſe of Commons ſtanding in the pillory at Weſt- 
minſter-hall gate when the Houſe was aſſembling, means were fal- 
len upon to delay the execution of the ſentence, till the record of the 
conviction was laid before the Houſe ; upon which the criminal was 
expelled. 

From theſe inſtances, which are of notoriety, and the laſt men- 
tioned of them appearing upon the journals, joined with the ſilence 
| already taken notice of in the journals, as to complaints of breach 
of privilege in the caſe of criminal proſecutions, your Lordſhips 
may judge of the matter of this. petition. 

The caſe of Mr Wilkes is the laſt adjudged caſe in parliament that 
has any relation to the preſent queſtion, ſo far as the reſpondents 
have been informed; and the authority of it in point is ſubmit- 
ted. The ſolemnity of it is well known. 


It is a ſolemn reſo- 
lation 
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lution after great debate, in a which both houſts of parliamen al 


curred, 

There did occur a caſe in the Houſe of Lords before that time 
which has made ſome noiſe, and may, like all other caſes that to 
miſunderſtood or miſrepreſented, have mifled ſome who have heard 


of it; the reſpondents therefore think it but juſt to the court to tale 
A notice of it. 


It was the caſe of Lord Tankerville in 1758, againſt whom 2 
information was filed for bribery, at the election of a member fa 
Windſor, upon a vacancy occaſioned by the promotion of an Hy. 


nourable Gentleman, now a peer of parliament, to a high off 


An attachment from the court of. king's-bench was iſſued and exe. 
cuted upon Lord Tankerville, for not appearing to plead to the 1 


formation. Upon a complaint to the Houſe of Lords, for breach 
of privilege; their Lordſhips determined, that there had been: 
breach of privilege. But the circumſtances of the caſe were, tha 


the attachment, and the execution of it, was illegal, and irregular 
point of form ; and it never was diſputed, but what is in itſelf ile 
gal, is, in the caſe of a member of parliament, a breach of prix 
lege. The filing the information was not conſidered to be a breach 
of privilege ; NOT would wy proper proceſs to compel to plead to! tot 
have been. 

That very point, of the Wey of iſſuing an attachment again 
a member of parliament, to compel him to plead to an information, 
did, as the reſpondents have been certainly informed, occur on ce- 


caſion of the caſe of Mr Wilkes; and, probably, the petitioner 


knows, that the great lawyer, then firſt in the King's ſervice, made 
no ſecret of it, how clear he was, that privilege of parliament ws 
no bar to the iſſuing or executing of a Capias or attachment. t 
had officially ordered one to be taken out againſt Mr Wilkes befor 
the reſolution of parliament in his caſe; and it was only out of de- 
licacy that he did not order it to be executed, becauſe the general 
queſtion was /ub judice in the Houſe ; for he had not a _ of doen 


on the point himſelf, 
The 
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The caſe of LordFankerville, therefore, is of no authority to 
any queſtion of this kind; and of that there is the moſt ſatisfactory 
evidence, from the determination in Mr Wilkes's caſe, with which 
n would have been abſolutely inconſiſtent, but for the particular 
circumſtances which diſtinguiſh the two caſes, upon the illegality 
and informality of the proceedings in Lord Tankerville's caſe. At 
any rate, the laft determination, which was in Mr Wilkes's caſe, 
would derogate from any former one, inconſiſtent with it; and that 
in the caſe of Mr Wilkes was certainly a very ſolemn one, the moſt 
of all that ever were debated in parliament. 
he reſpondents hope it will appear to your Lordſhips, that the 
petition has no foundation on which to ſupport the prayer of it. 
The petitioner ſays, he is not at liberty to wave what he calls a pri- 
vilege, but which the reſpondents conceive not to exiſt, On the 
ocher hand, the refpondents cannot wave, nor do they believe can 
they diſpenſe with, the common law of Scotland: neither do they 
imagine it is in the power of any court to repeal or abrogate it. 
part of that common law moſt certainly is, to bring to trial an of- 
fender for a crime againft it. The forms of trial in your Lordſhips 
court, are no leſs a part of that fame common law; and the diets 
in all criminal trials are peremptory. The preſent queſtion, there- 
fore, is left with your Lordſhips. If the petitioner apprehends the 
reſpondents have been guilty of any breach of privilege in his per- 
ſon, they need not tell him where the proper judicature is for that 
complaint; and, not conſcious of any tranſgreſſion, they do not 
defire to ſhun the trial in its proper place,” 


The caſe was argued on the 4th and 7th December 1767. 

Mr Lockhart for the proſecutor *, — If any breach of privilege has 
een committed, by bringing Mr Dempſter to trial, yet the judges 
re ſafe, Should be ſorry if this was not an indictable crime in 


The following note of ha pleadings is very imperfect, ſave as to the laſt; ſo is 
that of the opinions, 
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England. It is clearly actionable before the criminal court here. 
and if the defender demand a ſtay of the proſecution, it lies 0 
him to ſhow a good reaſon for that ſtay, The court has no Power 
to delay juſtice. They may indeed put off a trial from conſideration 
of neceſſity; when the pannel is indiſpoſed, the witneſſes carried of 
or any other reaſon of that kind occurs ; but not otherwiſe. 

With regard to privilege, the pretence uſed by the defender, Thy 
there are only three exceptions, viz. treaſon, felony, and breach d 
the peace, takes its riſe from Lord Coke's ſhort way of writing 
The doctrine would be attended with great injuſtice. if liſtened to 
as it would give all members of parliament, and their ſervant, ; 
freedom from trial, not only during the fitting of parliament, bu 
after its receſs ; that is, conſtantly, excepting during the ſhort inter- 
val between the diſſolution of one parhament and the meeting of u- 
other. It was thought neceſlary to limit privilege in civil cauſe, 
12% et 13 King William: it would be very extraordinary, ther 
fore, if this privilege ſhould defend againſt criminal ſuits, 

When queſtions concerning privilege come before parliament, i 
does not give a general judgement, but decides each particular cis 
according to its circumſtances. In Wilkes's caſe, the lawyers gat 
their opinion, That breach of the peace comprehended all crime, 
Every crime muſt be charged contra pacem Domini Regis, And in 
England, there is no difterence berwixt an indictment and informs 
tion, excepting in the form. If privilege at all extend to this cafe 
it will not be ſufficient to delay till after the ſeſſion of parliament; 
for privilege extends beyond that time. Caſe of Lord Tankervill 
does not apply. In fact, it was an irregular execution of an illegi 
warrant. Redrefs might have been had in another way; but pri 
vilege was the ſhort-hand way 

Mr Macintoſh. — Have had many advantages of underſtanding 
this queſtion from local ſituation, and cannot have erred from ig- 


norance. The defender, who is a member of parliament, cannot be 


excuſed, by pleading ignorance in this caſe, 
When a plea of privilege is made, judges muſt pronounce up 
| i 
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r. Defender 15 poſſeſſed of authorities, ſhowing, that even the par- 
fament itſelf cannot ſtay a criminal proſecution, In Wilkes's caſe, 
the abſtract propoſition laid down in parliament was, That no crime 
whatſoever fell under privilege. There are at leaſt five hundred 
:rimes which do not come under the denomination either of treaſon, 
felony, or breach of the peace, ſtrictly fo called; and it would be ab- 
ſurd, if members of parliament might commit all theſe with impu- 
nity. Privilege of ambaſſadors never was extended to crimes. In 
Gil caſes, a man knows, or ought to know, the condition of the 
perſon with whom he contracts; but I cannot contract with a man 
not to commit crimes, The word privilege imports, that it is a 
matter of favour. Can there be any favour for crimes? In Eng- 
land, every crime is ſaid to be committed vi et armis. Bribery is an 
indictable crime in England. See the authorities in the caſe of Ding- 
wall election. 

Mr Swinton, for the pannel, quoted ſeveral authorities and caſes. 
The law of privilege, touching impriſonment of the perſons of Lords 
of parliament, as ſtated by the two ſtanding orders, declares gene- 
rally, That no Lord of parliament, fitting the parliament, or within 


framed, without ſentence or order of the Houſe, unleſs it be for 
reaſon or felony, or for refuſing to give ſecurity for the peace, and 
refuling to pay obedience to a writ of Habeas corpus.” 

The Lords, in the following reign, moſt ſolemnly ratified 
this doctrine, in the famous caſe of the Earl of Arundel, (1626), by 
a reſolution nemine congradicente, and then preſented to the King the 
following remonſtrance “ May it pleaſe your Majeſty, We, the 
"Peers of this your realm, now aſſembled in parliament, finding 
the Earl of Arundel abſent from his place, that ſometimes in this 


xding " parliament ſat amongſt us, his preſence was therefore called for; 

a i but hereupon a meſſage was delivered unto us from your Majeſty 
; 

ot be by the Lord Keeper, That the Earl of Arundel was reftrained for 


( 2 . 8 2 
a miſdemeanour, which was perſonal to your Majeſty, and had 


; . . . 
no relation to matter of parliament. This meſſage occaſioned us 
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to 


the uſual times of privilege of parliament, is to be impriſened or re- 
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© to inquire into the acts of our anceſtors, With what in like Caſes 
*.they had done, that ſo we might not err in any dutiful reſpeg tu 
“your Majeſty, and yet preſerve our right and privilege of parlia 
* ment; and after diligent ſearch, both of all ſtories, ſtatutes, and 
records, that might inform us in this caſe, we find it to be an un- 
„ doubted right, and conſtant privilege, that no Lord of parliament, 
* ſitting in the parliament, or within the uſual times of privilege of 
* parliament, is to be impriſoned or reſtrained, (without a ſentencg 
* or order of the Houſe), unleſs it be for treaſon, or felony, or fo 
< refuſing to give ſecurity for the peace; and to fatisfy ourſelves th, 
better, we have heard all that could be ſaid by your Majeſty 
learned counſel at law, that might any way infringe or weaken 
ee this claim of the Peers; and to all that can be ſhewed or alledged, 
* fo far ſatisfaction has been given us, that all the Peers in parliz. 

% ment, upon the queſtion made of this privilege, have una vi 
« conſented, that this is the undoubted right of the Peers, and ha 
« jnviolably been enjoyed by them.” 

The Scotch ſtatute 1701, c. 6. in fine, provides, That no member 
of parliament attending ſhall be impriſoned or confined, upon any 
account whatfomever, during a ſeſſion of parliament, without 1 
warrant of parliament ; reſerving to the High Conſtable and Mari 
fchal their privileges and juriſdictions during the time of parliament, 
as formerly; and alſo providing, That if any member ſhall happen 
to commit à capital crime, or if there be a manifeſt hazard of th 
peace, any magiſtrate may attach, for ſecuring of the perſon, or the 
peace, and deliver the perſon to the cuſtody of the High Conſtable 
in order to the parliament's cognition the next ſederunt.” 

Mr Maclaurin for the pannel. — After Mr Wilkes had appeared in 
the court of Common Pleas, upon his Habeas corpus, and the caſe hal 
been argued, Lord Chief Juſtice Pratt ſtood up, and delivered the 
opinion of the court to the following purport *, * There are but 


This was read from a Magazine; but the proſecutor did not diſpute, that the o 
pinion was therein fairly ſtated, | 


6 three 
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40 three caſes which could poſſibly affect the privilege of a member 
« of parliament; and theſe were, treaſon, felony, and breach of the 
© peace. He remarked, that when the ſeven biſhops were ſent to 
« the tower, the plea which was uſed. when the Spiritual Lords con- 
« tended for their privilege was, That they had endeavoured to diſ- 
« ryrb the peace. This at that arbitrary time was judged ſufficient 
« to forfeit their privilege: but, remarked his Lordſhip, out of the 
« four judges then upon the bench, there was but one honeſt man, 
« that was Powell, and he declined giving any opinion. His Lord- 
« ſhip then obferved, that the privilege of parliament ſhould be held 
« cred and inviolable; and that there were three particular caſes. 
« in which that privilege was forfeited. It only remained to exa- 
s mine, how far Mr Wilkes's. was endangered? Mr Wilkes ſtood ac- 
« cuſed of writing a libel : a libel in the ſenſe of the law was a high 
« miſdemeanour, but did not come within the deſcription of treaſon, 
© felony, or breach of the peace; at moſt, ir had but a tendency to 
«diſturb the peace, and conſequently could not be ſufficient to de- 
« ſtroy the privileges of a member of parliament.“ He was im- 
mediately diſcharged. 95 1 BW bee 

This opinion eſtabliſhes two propoſitions : i, That the privilege 
of parliament ſecures from arreſts, even for crunes, excepting trea- 
ſon, felony, and breach of the peace. 2d/y, That by breach of the 
peace is- here underſtood a real, not fictitious breach of the peace ; 
that is, ſome ouvert act of violence; and from theſe premiſſes his 
Lordſhip draws this concluſion, That Mr Wilkes had his privilege; 
becauſe a ſeditious libel is not an actual breach of the peace, though 
it had a tendency to diſturb it. 

The two Houſes of parliament, upon a conference, did ſo 
ar differ from that opinion as to find, That privilege did 
not extend to the caſe of a ſeditious libel. But then they dif- 
tered only from this opinion as to the concluſion, not as to the 
premiſſes: for they did not find, that the court of Common Pleas 
Was wrong as to any of the two general propoſitions above mention- 
el; that is, they did not find, either that Privilege of parliament 
could 


— 


aff 
| 
4 
'1 


<= * ” — * * 


— — - — — — 


— — 


—— — — — 
—— EI 


| 


— — ——_—_ _ — — 
* 


466 CRIMINAL CASES. Nm 


could be affected by other crimes than thoſ&®comprehended under 
treaſon, felony, and breach of the peace; or that by breach of the 
peace was to be underſtood, not an actual breach of it, but a f;. 
tious one: fo it is evident, that with regard to any other oſſence 
than a ſeditious libel, the matter juſt reſts where it did before, The 
parliament was far from pronouncing a general deciſion, finding, 
That all miſdemeanors whatever were not comprehended under pri- 
vilege; but pronounced a ſpecial judgement upon the caſe before 
them, finding, that privilege did not extend to a ſeditious lib 
And it is to be obſerved, that, previous to this, the parliament had 
declared the performance in queſtion, to be a falſe, traitorous, ſcan. 
dalous, and ſeditious libel. 

It was therefore wrong in the purſuer to alledge, that the pannd 
knew, from his attendance in the Houſe of Commons, that the par. 
liament reſolved, that no miſdemeanor fell under privilege, The 
reſolution of parliament 1s appealed to; from which it appears, that 
parliament took up nothing, but preciſely the caſe that was befor 
them; and found, that privilege did not extend to a ſeditious l- 
bel. | OA 

As to the quotation from Blackſtone, the paſſage is not in the 
firſt edition of his book; ſo that he muſt have added it upon the de- 
termination of Wilkes's caſe. There is no ground. to ſuſpect, that 
Mr Blackſtone meant to ſerve any party by this addition, or depre- 
ciate the privilege of parliament in general. But as parliament went 
no further, than to find,” that privilege did not extend to the caſe of 
a ſeditious libel, without impugning any of the two general doc- 
trines laid down by the court of Common Pleas, this court will ne 
ver ſet up, in oppoſition to the opinion of the court of Common 
Pleas, that of any lawyer, though ever ſo poſitive ; which Mr Black- 
ſtone by no means is, but, on the contrary, doubtful and heſitating 


throughout, 


Nor does the matter reſt upon authority alone; for the opinion af 
the court of Common Pleas is founded in good ſenſe, and the natu 
ral meaning of words, and is conſonant to the laws of other nations; 


al 
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al which conſpire in eſtabliſhing, that breach of the peace (crimen 
vafte pacis) requires to its conſtitution ſome ouvert act of violence, 
45 publica vel privata; whereas Mr Blackſtone's argument, from the 
ſorm of Engliſh indictments, is an attempt to deſtroy a ſubſtance by 
A ſhadow, and overturn truth by a fiction. In the law of England, 
many ſuch fictions have been introduced; and it is reaſonable to to- 
erate them to certain effects; but it would be moſt improper to ar- 
gue, from analogy, of them as realities. Thus in queſtions of fei- 
;ures, the treſpaſs or wrong done by running goods, though real- 
Iy it happened at Borrowſtounneſs, or a far more. diſtant port, is 
charged to have. happened in the port of Leith; or if in England, 
ſuppoſing it has happened at Hull or Liverpool, it is always ſaid to 
have happened in the river Thames. But this is a mere fiction, 
which it would be abſurd to argue from to any other effect than 
that for which it was introduched. Suppoſe, for example, that a 
ſhipmaſter has run goods at Inverneſs on a certain day in this month, 
and on the ſame day has committed a murder or battery on the of- 
cer of the revenue who ſeized them, and that the goods have been 
condemned in exchequer in common form, upon information that 
the treſpaſs was committed in the port of Leith; could the ſmuggler, 
when tried before this court for a murder or battery, plead the de- 
fence of alibi, on this medium, That a cauſe had been determined a- 


he had been that day in che port of Leith, which, on account of the 
diſtance, rendered it impoſſible for him to have been the ſame day 
at Inverneſs? : | 

A ſeditious libel might be conſtrued, and with great reaſon, by 
parlament, a breach of the peace. Sedition itſelf is one of the high- 
lt breaches of the peace: and though the liberty of the preſs, and 
ocker political conſiderations, might afford grounds for finding a ſe- 


— 


Wtious libel not to be a breach of the peace; yet ſurely it is ſo in 
tie eye of common law, and in common ſenſe. A ſeditious publi- 
ation is evidently an ouvert act; for publication undoubtedly im- 
pus ſo much: and as a man who ſhould run into the {treets, and 


call 


rainſt him in exchequer, upon the ſuppoſition and alledgeance that 
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lence: but as it is intended, or may be prefumed to be intended, 


parliament- men, and the ſecurity of other fubjects : for treaſon, fe 


guilt, or with difficulty of proof, and tediouſneſs of inveſtigation 
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call aloud to the people to aſſemble, take arms, and attack the py. 
verment, would certamly commit a breach of the peace; 1 i 
ſeems reaſonable to hold, that he who endeavours to {tir up ſuch 
ſentiments by a publication does the ſame, as it is a matter gf 
no conſequence, whether the contagion of ſuch ſentiments be com- 
municated to the people by words or by writing. It is indeed true, 
that ſuch publication, though. an ouvert act, is not a vis or vic. 


ſeeing it often has had, and probably will have, the conſequence t 
produce ſedition, which is one of the higheſt breaches of the Peace 
there was great reaſon for finding that it fell under the third mem. 
ber of the exception above mentioned, viz. a breach of the peace, 
But furely this poſition cannot be. ſo wiredrawn as to eſtabliſh, 
that every miſdemeanor 1s a breach -of the peace, becauſe india. 
ments in England, fone juris, alledge it to be ſo. 
If the law ſtands ſo as that members of parliament can only be 
arreſted or tried for treaſon, felony, and breach of the peace, it i 
ſenſible and ſalutary; it takes a proper care both of the privilege of 


lony, and breach of the peace, comprehend every crime that is d 
an heinous nature, or more wmpatiens, that is, which calls for an im- 
anediate trial, and that both with regard to the public and indin- 
duals, fach as, murder, rape, robbery, aſſaults, batteries, &. 
and excludes only crimes that are attended with no great degree of 


ſuch as, uſury, extortion, oppreſſion, ſmuggling, bribery, andcor- 
ruption, &c. So that it is clear the law, explained as above, er. 
tends the privilege only to ſuch crimes as are petty or occult, nd 
to ſuch as are atrocious and flagrant. 

Nor can it reaſonably be objected here, That it would be * 
gerous to protect members of parliament, and their ſervants, fro 
arreſts for crimes: for the law does not preſume, that members df 
parliament, men of eminent character and fortune, choſen by thei 


country, will be ready to commit crimes; and in fact they * 
| k 
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46; which juſtifies the prefamption in law: nor does the law pre- 
came, chat fuck men will be ready to protect their ſervants when 
they have committed crimes; and ſuch ſervants cannot have any 
benefit from their maſter's privilege without his interpoſition; ſo 
chat ſeldom can any inconvenience ariſe in this reſpect. But tho 
there ſhould be inconveniencies, theſe cannot be pleaded before a 
court of juſtice; the legiſlature alone can be applied to. And ac- 
cordingly it has been applied to, and has given redreſs by ſeveral 
late ſtatutes 3 which do by no means, as inſinuated in the anſwers, 
conſtitute this privilege, but have only explained it ; for that privi- 
lege fubfiſted long before, and is now, and all along has been, en- 
joyed by the common. law. . | 
Tf the law then ſo ſtand, that a member of parliament can only 
de tried and arreſted for - treaſon, felony, and breach of the peace, 
the only queſtion is, Whether bribery and corruption be a breach 
of the peace? [aig | | 

This it clearly is not, being neither an act of violence, nor ſo 


crime at all, at common law: as to which by and by. 

Whether bribery and corruption fall within the third member of 

the exception, has never been determined but once, even according 

to the purſuer's own ſhowing, in the caſe of Lord Tankerville; and 

that is in point againſt him. Though it had never been decided at 

all, yet ſurely this court will not be deſirous of determining a- 
gainſt privilege, upon a cafe that had never come under conſidera- 


or- tion in the Houſe of Commons. | 

= And here it is to be obſerved, that though the anſwer to the Plea 

an cof privilege, 'That every miſdemeanor is contra pacem Domini Renis, 
and conſequently a breach of the peace, were gbod in England; yet 

Fon it does by no means follow, that ſuch anſwer would be good in 

* Scotland ; becauſe the law and ſtyle of indictments is different in this 


« 0 country, we having no ſuch fiction amongſt us: ſo that it is plain, 
wer that to make this anfwer good in Scotland, chere mult be an accu- 
den >lation of fictions; firſt, it mult be feigned in England, that eve- 
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ry crime is a breach of the peace, becauſe ſo charged in the india. 
ment; and, next, it muſt be feigned in Scotland, that every indi. 
ment there 1s in the ſame ſtyle, and of the ſame nature, with indi. 
ments in England; which is extravagant beyond meaſure. 
There are ſeveral reaſons in this country for rather extending than 
limiting the privilege of parliament, that do not apply to England, 
For, in the firft place, a member is much longer detained from the 
Houſe by a trial here than in England: for here we are 400 mile 
{rom the parhament; in Weſtminſter-Hall, they are but a fey 
yards, 2dly, In England there are ſeveral checks againſt malicious 
or trifling accuſations; here there are none. The King's Advocate 
may ſue whom he pleaſes; and though he refuſes his inſtance, 3 
private party may compel his concurrence. There is no regulation 
before the court of Juſticiary, as before the Seſſion, for preventing 
trifling matters being brought before it; and ſeveral inſtances of 
the moſt nugatory and ridiculous trials before this court might be 
given *. 3dly, In England, in petty crimes, one may appear by al- 
torney ; here he cannot. | 
Though there is no danger, that the preſent King's Advocate 
would bring vexatious trials, yet the great jealouſy which parlia- 
ment entertains. of privilege, ariſes from apprehenſions of regal 
power. The crown, it was juſtly faid the other day, may detain 
the whole forty-five members of this country. To this no anfwer 
was made, but a rhapfody about the firmament falling. However, 
the caſe is by no means imaginary. Charles I. came to the Houſe 
of Commons with an armed force, in order to apprehend fix of the 


Not long before this, a gentleman was brought to trial before the Juſliciary for 
pulling another by the noſe. The charge was found relevant, but a ſubmiſſion took 
place ſoon after. A gentleman was tried before the circuit at Glaſgow, for giving 
another a ſlap on the face. One of the two judges on this circuit was for diſmiſſing 
the libel as unworthy the cogniſance of the court; but the other ſaid, it was the pro- 
ſecutor's privilege to bring the trial either before the ſupreme or an inferior court. 

Ihe trial went on; and the jury brought in a verdict, finding the defender not guil- 
ty 3 upon which he was diſmiſſed, and had full coſts.— See No. 7. | <q 
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cr members of the Houſe ; ſeven Lords of parliament were com- 
mitted to the Tower at once; and in hiſtory, and in the State- 
Trials, many other inſtances to the ſame purpoſe are to be found. 
But ſurely it will not be reckoned an imaginary caſe, that the crown 
may wiſh to detaig one: and there can be no doubt, that the ab- 
ſence of one member may have the worſt conſequences, as he, by 
his ſpeech or his vote, might have given a very different turn to the 
moſt important debates and determinations. 

The plea of privilege is not put in here abſolutely, Mr Dempſter 
does not contend, that he ſhall not be brought to trial while the pri vi- 
lege of parliament 1s current ; but he ſets forth, that he ought. not 
to be tried now, becauſe he has been called by the King's procla- 
mation to attend the parliament, which is ſitting at preſent, and was 
met long before the days of his compearance were run. 

It would be a ſtrong thing to detain a member of parliament in 
ſich circumſtances ; efpecially conſidering. the nature of the offence 
charged ; which 1s entirely new, there being no inſtance of ſuch a 
trial ſince the inſtitution of this court: and it may well be doubted, 
if the offence charged be relevant, as it is not laid upon the ſtatute 
of the 16th of the late King, which does make the giving of money 
to electors, on certain occaſions, an offence, but it is not at common 


s - metadata 


n law, 

er There are many political evils guarded againſt by ſpecial ſtatutes; 
er, and the committers of them may be tried, no doubt, upon theſe ſta- 
aſe 


tutes, but cannot at common law; for example, uſury may be tried 
upon a particular ſtatute; ſo may ſmuggling, fo me bribery and 
corruption, but not at common law. 

Uſury is undoubtedly not unlawful at common law ; for there is 
nothing to hinder a perſon to take any covenanted ſum on account 
af forbearing to demand his money. It is lawful at preſent to take 
per cent. but it is not lawful to take 10 or 6, though it was ſo ve- 
y lately: and the illegality of taking more than 5 per cent. ariſes 
from particular ſtatute ; and on that only the hbel for this crime 
an be laid, In the ſame way, it is lawful to import for eign commo- 


17 dities, 
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dities, without paying any duty to the King; and it is only unlay. 
ful to import certain ſorts of them without paying ſuch duty, ang 
many commodities may be imported duty free; conſequently a libel 
for {ſmuggling can only be laid on a particular ſtatute. 

In the ſame way, it is not unlawful to influence the votes of * 
lectors in one's favour, but only to do ſo on certain occaſions, and 
in a certain way, by giving them money, It is not unlawful to ſo- 
licit, to uſe intereſt, and fo forth: nor is it unlawful even to git 
money on every occaſion; as, for example, money may be paid for 
obtaining the office of town-clerk, and many others. In France 
and other countries, it is lawful to purchaſe the office of ſupreme 
judge in the different courts. This indeed is diſcharged in England 
by particular ſtatute; but purchaſing commiſſions {in the army i; 
not unlawful, and is every day practiſed, From all which it is evi. 
dent, that bribery and corruption is an "offence merely political aud 
ſtatutory ; which conſequently cannot be tried but upon the laws 
which introduced i it. 

The ſpirit and motives of this arofecation likewiſe afford no rex 
ſon for making a ſtretch in this caſe, Were the crime charged atio- 
cious ; were the-public, or the public's repreſentative, Lord Advo- 
cate, calling aloud for juſtice; there might be ſome reaſon for ſtrain 
ing; but as the crime Is not atrocious, as the public proſecutor has 
refuſed his inſtance, as the offence charged is quite new, doubtful if 
relevant; and as this trial evidently takes its riſe from political diſap- 
poinrment, it 1s the very reverſe of being favourable.” 

An incident occurred during the courſe of the pleading, which afford 
pretty good evidence, that this point had not been ſettled in England. 
Mr Solicitor, for the pannel, in ſupport of his reaſoning, read a paſſage 
from Blackſtone's Commentary, b. 1. c. 2. which, in the firſt edition, 
(and it was that he had), ſtands thus: But this privilege does not 
„ hold in crimes of ſuch public malignity as treaſon, felony, or 
e breach of the peace, or rather, perhaps, in ſuch crimes for which 
« ſarety of the peace may be required.” But the counſel on the o- 
ther fide looking into their copy of this book, which was a ſublc- 


que ent 
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quent edition, found, and read, a contradictory paſſage ; which is as 
follows: The ſtatute of 17 Ja. I. c. 13. and that of King William, 
« (which remedy ſome inconveniencies ariſing from privilege of par- 
« Fament) ſpeak only of civil actions; and therefore the claim of 
« privilege hath been uſually guarded with an exception as to the 
« caſe of indictable crimes, or, as it hath been frequently expreſſed, 
« of treaſon, felony, and breach (or ſurety) of the peace ; whereby 
« it ſeems to have been underſtood, that no privilege was allowable 
« to the members, their families, or ſervants, in any crime whatſo- 
« ever; for all crimes are treated by the law as being contra fidem et 


te pacem Regis,” &c. 


h 


" AUcHINLECK. As the plea of privilege has been entered and con- 
teſted, it is the duty of the court to give judgement. I have always 
conſidered, chat in civil queſtions, in which the defender's preſence 
is not neceſſary, it would be a benefit if ſome rule were made to 
oblige members to wave it. In criminal matters, other conſidera- 
tions come in. In theſe the pannel muſt, by the law of this country, 
be preſent, and in effect be in cuſtody. No man in this country 
can be tried in his abſence. 

The argument new to us. The view in which I conſider it is, 
that, excepting in higher crimes, which we all know, if the defend- 
er ſets forth good cauſe for delay, the court will always delay till he 


"eds attends, It would be very odd if the Houſe of Commons, which 
and, hath given privileges in many cafes in which they ought not to have 
lage been given, ſhould yet refuſe privilege or delay when it ought to be 


given, I think it is reaſonable, in this caſe, the pannel ſhould have 
pivilege. Though there were no privilege of parliament, I think 
there would be good cauſe of delay. It is reaſonable he ſhould have 
ws privilege; and therefore I think he has it. I think we have an 
ſtance exactly in point: Caſe of Lord Tankerville. How many 
tfling offences may be brought to trial here? A bad neighbour 


may 
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may bring one to trial for breaking a dam-dike, and get the cop. 
courſe of the Advocate. Should we in ſuch a caſe allow a member 
to be ſtopped from his duty i in parhament? By no means, 
KaMrs. The caſe is fo clear, that I ſhall uſe but few words. The 
defender is bound to be in parliament: that is his ſuperior duty, 
Put the caſe, that in the middle of his trial, a meſſenger was ſent 
for the pannel, commanding his attendance upon his duty in par. 
liament. We cannot oblige him to find bail, or to attend here, 4; 
the ſame time, that crimes, may not remain untried, I am for delay- 
ing until there 1s a a probability that the ſeſſion of parliament will ly 
over. 
_ PiTFOUR, It i is part of our happy conſtitution, that the rad 
tatives in parliament ſhall have full liberty to attend their duty, 
This I have not founded on any authorities, but on its being eſſen- 
tial to the conſtitution of parliament. Some crimes are excepted; 
but it lies upon the proſecutor to ſhow, that the crime libelled fall 
under the exception. He muſt ſhow ſome additional exception mad: 
by the Houſe, I do not think the crime libelled falls under any of 
the exceptions. In our law, the ſame rule as in the law of Eng: 
land. Common ſenſe is common ſenſe every where. Capital crime 
and the peace are the only exceptions in either country. 
The Lord Chief Juſtice took the peace too narrow, I think the 
Houſe took it better up. Was it not calling out the people to ri 
up like mad dogs ?- was it not calling them out to break the peace} 
They did not extend the exception; but what ſuppoſe they had 
I do not underſtand what the proſecutors found on the words fun 

et pacem. I do not underſtand that conſtructive peace. If there ar 
fee hundred crimes which do not fall under the denomination of 
treaſon, felony, or breach of the peace, it would be ſo much the work 
to refuſe privilege. Next, crimes never preſcribe *. I will not ſup- 
poſe oppreſſive King's Advocates ; I need not ſuppoſe them: but | 


But a contrary opinion has fince been given. See Macgregor's caſe in 1773: 


may 


may ſuppoſe, that on the eve of an election, when there is always 

poſition, twenty Or thirty of our members may be made priſoners 
for ſmall crimes, and kept from their duty in parliament. Tanker- 
jille's caſe preciſely in point: we mult therefore ſtop while parlia- 
ment is ſitting. 

CoaLSTON. The privilege of parliament is eſſential to our conſti- 
ſution; yet I ſhall never be for giving privilege where law has not 
given it. Whenever privilege is pleaded, the pleader muſt prove it: 
zr it has been pleaded, we muſt determine it. If there is privilege, 
ve cannot take bail: if we delay on other grounds, we muſt take 

il. | 
po IA has never been preciſely determined. In Wilkes's caſe, 
there is an extenſion. I do ſee in the Engliſh law-books a diſtinction 
made between crimes that are indictable, and crimes that are not. 
| ſee privilege 15 not pleadable againſt indiQtable crimes. Blackſtone 
ſays ſo. Jacob's Law-dictionary ſays the ſame. The caſe is there- 
fore doubtful ; and I think we ought not to proceed without informa- 
tions, No caſe needs them ſo much as the preſent, in which we are 
to draw the line between the liberty of the ſubject and the privilege 
of parliament. Far am I from ſaying, that I am againſt privilege : 
| rather incline to give it in this caſe, We are told this caſe is to go 
before the Houſe of Commons; the rather ought we to have infor- 


world; for how would it look, if our judgement this day ſhall dif- 
fer from that of the Houſe of Commons ? 


JusT1CE-CLERK. Had I any doubt, I would be clear for infor- 
mations. Privilege eſſential to the being of parliament. I will hold 


ale id = . 
* hypothetically, in the preſent ſhape of the caſe, that bribery is ac- 
* tionable as now brought to trial ; and will confider the caſe in that 


lpht, The proſecutors, in their anſwers, have boldly maintained, 
That privilege is not competent in any criminal matter whatever, 
They bring no authority to ſupport this, excepting Blackſtone, 
(who I ſuſpect is not thoroughly underſtood). The whole authors, 
om Lord Coke downwards, have taught, that privilege takes place 


in 
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mations, that the grounds of our opinion may be known to all the 
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our fathers have ſeen them, and our children may fee them again, 


three caſes excepted, It is neither treaſon, fn, nor breach cf 


in erimes, ſome cafes excepted, Put the caſe of arbitrary times: 


If for ſmall crimes the perſons of members are not ſafe, the priß. 
lege of parliament is at an end. Bribery falls under none of th. 


the peace. . 

Caſe of Lord A tron g. and i in point, for a miſdemeang; 
The proſecutors ſay, that it was in a time of confuſion, and has 
been ſince altered by many other judgements. That is not , | 
do not fee one. It ſtands unhurt from that time to this as the 


ſtandard of privilege. N 
Wilkes's caſe: Who ever doubted his offence was heinous ? The 2 
judge who prefided in the court of Common Pleas did not doubt 
that it was a crime, but whether it fell under the third exception F 
The judgement therefore in Wilkes's caſe böte, that privile r 
is competent in crimes, 18 
FThe proſecutors appealed to many | kia wits were preſent at the a 
determination of Wilkes's caſe in the Houſe of Commons; and it fol 
was, ſaid thofe perſons muſt know, that the whole argument went Wi ©; 
upon this, that privilege was competent in no crime. I was 4 
member of the Houfe of Commons, and preſent when Wilkes's af 4 
fair was judged ; and after ranſacking my memory, I cannot recol- Wi * ( 
lect any one lawyer that maintained that general propoſition, 1 
have been through the whole books of adjournal. I muſt fay, ef 


there be-no privilege of parhament in ſmaller crimes, the freedom 
of this conſtitution ſtands upon the moſt ſlender foundation. 


The court, Dec. 7. 1767, pronounced the following interlocutor 
on the petition. * Find, That this court can iſſue no warrant fr 
% apprehending the perſon of George Dempſter, Eſq; member 
« parliament, nor for compelling him to find bail to appear, and 
e ſtand trial upon the criminal letters mentioned in the ſaid petition, 
during the fitting of parliament, or within the time of privilege, 
* and therefore declare they will adjourn the diet of-the ſaid crim 


4 val 
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« nal letters from time to time during the continuance of ſaid privi- 
66 lege.” | | 

And afterwards ** having conſidered the foregoing reſolution of 
« court, continue the diet at the inſtance of Robert Geddie and Mr Ro- 
« hert Macintoſh Advocate, againſt George Dempſter of Dunnichen, 
« Eſq; Advocate, till the ſecond Monday of March next to come; 
« and ordains parties, aſſizers, witneſſes, and all concerned, then to 
« attend, each under the pains of law,” 

Againſt theſe interlocutors the proſecutors entered an appeal to the 
Houſe of Lords. It was at this time a moot point, Whether an ap- 
peal lay from the court of juſticiary? This queſtion was therefore re- 
mitted to a committee; and before them Mr Macintoſh argued at 
great length for the competency of his appeal. Mr Dempſter did not 
appear upon that occaſion. The Houſe of Lords did not, it ſeems, 
at that time chuſe to determine the general queſtion, as to the com- 
petency of an appeal from the court of juſticiary ; but being of opi- 
nion, that the determination of the court below was erroneous, the 
following judgement was given, March 7. 1768. Upon report from 
the Lords committees, to whom it was referred to conſider, whe- 
ther the appeal wherein Robert Geddie junior merchant, and Ro- 
bert Macintoſh, are appellants, and George Dempſter, Eſq; and 
* Chriſtiana Adamſon *, are reſpondents, being an appeal from two 
*interlocutors of the court of juſticiary in Edinburgh, of the 7th 
December 1767, and alſo another interlocutor of ſaid court, of the 
* 14th of December 1767, be properly brought, it is ordered by 
*the Lords Spiritual and Temporal in parliament aſſembled, That 
the petitioners do, by themſelves or agents, attend the court of ju- 
ut “ fliciary on Monday next, being the day to which the diet is conti- 
ir to *gped by the ſecond interlocutor, bearing date 7th December laſt ; 
and in caſe the declaration in this firſt interlocutor, bearing date 
the ſame day, ſhould be pleaded as a bar to the due courſe of ju- 


He and ſeveral other perſons cited as witneſſes by the proſecutors, had got a 
rice. WY ere for their expences. 
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- Nice, then that the petitioners do apply to the ſame court, to 10 
** conſider whether they were authoriſed by the common or ſtatute 
law of the land to take cogniſance of the ſubject- matter, and to 
7 ſuch declaration; and it is further ordered, that the ſaid 
court be at liberty to proceed nothwithſtanding faid appeal.“ 
Ihe proſecutors accordingly, upon the 14th of March, appeared 
before the court by their counſel; Mr Dempſter not having arrive 
from London, the diet was adjourned till Friday the 18th. 
Mr Dempſter having appeared that day, the counſel for the profecy. 
tors moved, that the criminal letters might be read, and trial proceed, 
To this Mr Dempſter anſwered, ** That in moving a plea of pri. 

7 he had never any other intention, but that he might not be 

oy ** obſtructed in his attendance in parliament, which he conſidere! 
we duty ſuperior to that of any other kind; that this reaſon had 

% now ceaſed, and therefore, that though i it was his opinion, and he 
* could plead, that privilege of parliament extended to every caſe, 
except treaſon, felony, and breach of the peace, ſtill he did not 

« * deſire to reſt upon any ſuch defence, but was willing to go to ti 
in ſuch time as the court ſhould direct, having due conſideration 
: to the conveniency of all parties concerned.” Upon this the coun 
pronounced the following interlocutor. Having conſidered thei 
s ;nterlocutor of the 7th of December laſt, with the judgement of 
the Houſe of Peers of the 7th of March current, and what is betor 

< repreſented; in reſpec the defender does not inſiſt on his plea af 

** privilege, as ſuſtained by ſaid interlocutor, ind there is no plac 
in this caſe to reconſider the ground of the ſaid interlocutor; but in 
"6 «© reſpect of the ſaid judgement of the Houſe of Peers, they declare 
3 ** That the ſaid interlocutor ſhall be no precedent to any future cake 
* of the like nature, and that the matter ſhall lie open to the conli- 

i . —_—— of the court upon any ſuch future caſe, in the ſame n- 
© ner as if the ſaid interlocutor had not paſſed.” | 
The criminal letters were then read: to which Mr Dempſter plead- 
ed, Not guilty ; but the diet was. continued till Monday the 21, 


upon an objection from Mr Dempſter's counſel, That none of tie 
proſecute 
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proſecutors | were preſent ; for which reaſon they inſiſted, that the 
diet ſhould be deſerted, as the abſence of the proſecutors deprived 
him of their oaths of calumny. 

Upon the 21ſt Mr Geddie appeared; and a petition being prefer- 
ed for Mr Macintoſh, ſetting forth an excuſe for his not attending, 
chat was ſuſtained, the competency and relevancy of the charge was 
then argued on the part of the defender by Mr Maclaurin *, Mr 
Dalrymple, and Mr Solicitor; on the part of the proſecutors by Mr 
Smith, Mr Wight, and Mr Lockhart. After the pleadings were o- 
ver, the court ſaid, they would chuſe to have the debate reduced in- 
to writing; and therefore ordered informations. 3 


0 The information for the proſecutors, by Mr Wight, after narra- 
a ting the procedure in the trial, and reciting the material parts of the 
| 


libel, proceeds to!anſwer the defences as follows. 


The firſt of the defences was, That the libel was not competent, 
in reſpect it was not laid upon any particular ſtatute, but upon the 
common law, and that the crime of bribery was unknown in the 
common law of this country; and in ſupport of the laſt branch of 
this defence, reference was made to Sir George Mackenzie's Crimi- | 
nals, p. 174. where he mentions ſeveral crimes puniſhed amongſt the 
Romans, which he ſuppoſes not to be directly in uſe in this country; 
and the proſecutors were called upon to produce one inſtance of a 
trial brought before the court for this crime. 


But, in anſwer to this, it may be, in the h place, obſerved, 


2 That as ſeveral ſtatutes have paſſed, inflicting particular penalties 
m 6 puniſhments upon thoſe who are guilty of corruption in matters 
ni. a of election, the libel muſt be competent, in ſo far as it is applicable 
un- choſe ſtatutes, 

It was indeed maintained upon the part of the pannel, That no 
— nditment can be laid upon a ſtatute, without libelling. the ſta- 
2ill 


* His argument was principally levelled againſt the poſition, That bribery is a crime, 


and indictable, by the common law of Scotland, 1 is ſtated i in the information for 
ntors & dekender. 
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tute itſelf. But this is a doctrine to which the proſecutors can by 
no means aſſent. Statutes are part of the law of the realm; and of 
conſequence, a libel chat charges a certain act or deed to 5 a crime 
by the lawys of the realm, muſt be competent, whether ſuch aq or 
| deed is underſtood to be of a criminal nature by the common law, 
eſtabliſhed by a tract of deciſions, and inveterate conſuetude, or b 
a particular ſtatute, inflicting a particular puniſhment. 

To illuſtrate this poſition ſeems altogether unneceſſary. Many 
acts of parliament have paſſed with regard to the crime of theft, 
few or no indictments are to be met with that libel any of theſe 
acts. It is ſufficient that they mention the act of theft to be a crime 
by the laws of the. realm in general, Many other fimilar inſtance 
might be pointed out, were it neceſſary; but it will be ſufficient to 
obſerve, that the doctrine here pleaded for the pannel, muſt reſolve 
into this abſurd propoſition, That an act or deed, which tends, if 
not to the immediate ſubverſion, at leaſt ro the imminent danger of 
the conſtitution, and againſt which ſevere ſanctions and penalties 
have been enacted by ſtatute, is not a crime by the laws of the 
realm. . 

There is indeed one diſtin@ion betwixt Iibels which are laid up- 
on the laws of the realm in general, and thoſe which are expreſo 
laid upon particular ſtatutes, inflicting particular prfniſhments; 
but this diſtinction affects not the competency of the libel, but the 
power and diſcretion of the judges. The peculiar fituation of the 
kingdom, at a particular occaſion, may. render it neceſſary for the 
legiflature to enact a ſeverer puniſhment upon thoſe who. are guily 
of particular tranſgreſſions, than what ſuch tranſgreſſions were for- 
merly underſtood to merit, or was impoſed upon them by the more 
ancient law. In ſuch cafes, a hbel may be laid, either upon the 
laws of the realm in general, or upon the particular ſtatute, in- 
flicting the ſevere puniſhment. If it be laid on the ſtatute the 
judges will be bound to inflict that puniſhment which the ſtatute en- 
acts. But if it be laid in general terms, they are not bound to ex 
ert any further * than what was underſtood to be the proper 

punithment 


? 
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puniſhment before ſuch ſtatute was enacted, This is a juſt diſtinc- 
uon, founded in reaſon and humanity; but to ſuppoſe that the li- 
bel is not competent, becauſe it does not recite a particular ſtatute, 
inflicting a particular puniſhment, ſeems to be not a little ab- 


ſurd. | | 
the next place, The proſecutors, with ſubmiſhon, apprehend, 


the common law of this country, independent of the particular ſta- 
| tutes that have lately been enacted. 
The counſel for the pannel were anxious to confine the idea of th 

word common law within very narrow bounds, as if nothing was to 
be thereby underſtood, but the cuſtom and practice of the country, 
eſtabliſhed by judgements of the ſupreme courts; and becauſe no 
inſtances were given upon the part of the proſecutors, of trials of 
this kind from the books of adjournal, they haſtily concluded, that 
bribing was not a crime at common law. 

But this argument proves too much. There are many crimes 
known in the law of this country, and to which ſevere puniſhments 


are annexed, that are not mentioned in any ſtatute whatever, They 


r a. dan 


2 have indeed been frequently the ſubject of trials, and the perſons 
ly guilty of them have been condemned. But how came the firſt per- 
T fon that was tried for ſuch crimes to be condemned? - No. ſtatute 


could be urged againſt him; and if the pannel's doctrine be true, 
it was equally impoſſible to alledge, that the tranſgreſſion laid to his 
charge was a crime at common law; which, according to his ar- 
zument, ſuppoſes a courſe of judgements in the criminal court, 
s the only /uccedaneum, in caſes where there is no politive ſta- 
ute, | 

But further, the proſecutors apprehend themſelves to be well in- 
in- itled to maintain, that the facts charged in the preſent libel are 
enminal by the common law of this realm, in reſpect that bribery 
en- Inas a crime by the law of the Romans, which, in ſeveral acts of 
pwlament, is admitted to be the common law of the kingdom, and 
wich, according to the writers of this country, both lawyers and. 


nent | hiſtorians, 


chat the facts charged in the criminal letters, conſtitute a crime by 
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hiſtorians, is acknowledged to be our rule, where our own ſtatute Pp 
and cuſtoms are filent or, deficient. See Skene's Annotations upon c 
Regiant MajeNatem, uh 7. ver. 2. — Caig, I. 1. deg, 2. —Leſie 
I. 1. cap. leg. Scot —Boet. I. F. Hi. —Camer. de Scot, doctr. J. 2. cap. { 


minals avail the pannel: for though he ranks the crimen ambitus 3. 
mongſt thoſe which are not directly in uſe with us, which was er. 
tremely natural, conſidering how little it was practiſed in his days; fe 
yet, in the latter part of his obſervations, he plainly ſhows it to K ta 
His opinion, that it was puniſhable in this country as well as + th 
mongſt the Romans. His words are, And fince commiſſioner pa 


h 
—— Nor will the paſſage quoted from Sir George Mackenzie's Ci. b 
a 
be 


* for parllaments, and magiſtrates of towns, are till elected by plu- fo 


« rality of ſuffrages, I ſee not why ſuch as bribe the electors may w. 
„not be hable to the ſame accuſation. The puniſhment of dis Wl 
© crime was deportation ; which was much like our baniſhment: Wil cl 
«nd in the leſſer towns it was puniſhed By fine of a hundre ſta 
© crowns, and infamy. And fince it is a kind of bribing, I think d. 
& it ſhould be puniſhed with us as ſuch,” — ac 
That bribery in matters of election was a crime prior to the ſla- per 
tutes which have been particularly directed to the prevention of it, * 
is likewiſe clear from the preamble of the act of George II.; which f 
begins with the following words: Whereas it is found by expe- Wi © 
« rience, that the laws already in being have not been ſufficient u 
“prevent corrupt and illegal practices in the election of members 
« to ſerve in parliament,“ &c. Theſe words plainly ſhew, that 
this ſtatute was by no means creative of a new crime, formerly u- 
known in the law; and that, on the contrary, it was only enadtd 
to give a new remedy, by inferring certain penalties' and diſqualife 
cations, and making it in effect the object of a civil action to any 
common informer. | 
The counſel for the pannel endeavoured likewiſe to ſupport th 
plea of incompetency by analogy. They obſerved, that no profect 
tion lies at common law againſt uſurers or ſmugglers, although ſuch 
r | perſons 
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perſons may, with the ſtricteſt propriety, be conſidered as guilty of 
criminal acts. 
But with reſpect to uſurers, the counſel for the pannel ſeem to 
have altogether miſapprehended the law. It appears indeed, that 
by our old law, uſury could not have been made the foundation of 
a proſecution during the uſurer's life; but in caſe he repented not 
5 his death, his whole moveable goods and chattels were for- 
ſeited to the King, and his heirs were likewiſe deprived of his heri- 
tage, as appears from the Regiam Majeſtatem, I. 2. cap. 54. Beſides, 
the ſtatute of James VI. parl. 11. cap. 52. which is the firſt act of 
parliament made againſt uſurers, appoints them to be puniſhed con- 
form to the laws of the realm; which ſhews, that at that time it 
was underſtood to be a crime at common law. 

Nor can the pannel avail himſelf in the ſmalleſt degree, of the 5 
daration made by the juſtices, in the caſe of Hugh Roxburgh, . as 
ſtated by Sir George Mackenzie, in his title of Uſury; becauſe in 
that caſe the queſtion was not, Whether uſury was puniſhable as 
a crime? but only, Whether the taking mare intereſt than 4 6 
per cent. could infer uſury, as the act 1649, by which intereſt 
was reduced to ſo low a rate, was reſcinded after the Reſtoration ? * 

Again, with regard to ſmuggling, the proſecutors can by no 
means agree, that it is not an offence even at common law, and as 
ſuch the proper ſubject of a criminal proſecution; though no caſe 


bring ſuch offenders to trial, otherwiſe than by proſecutions upon 
the revenue-ſtatutes, for recovery of the forfeitures and penalties 
thereby inflicted. It is a ſpecies of theft, whereby the crown is de- 
frauded of its juſt rights, by the criminal act of the perſon guilty. ;. 
and therefore, as every other offence of that nature, committed a- 
ainſt the ſtatute-law of this country, and whereby third partics 


a a luffer damage, might be criminally proſecuted, But be that as it 
Py mll, no argument can from thence proceed by ang: to the caſe 
fob” hand. 

erſ00s Dilbery 


may hitherto have occurred, where it was thought expedient to 
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Bribery in matters of election, is a tranſgreſſion of a very dif. 
ferent nature, tending not only to corrupt the morals of the People er 
in general, but likewiſe dangerous in the higheſt degree to the con. br 


ſtitution itſelf, For, as is well ſaid by an eminent writer on the RY th 
minal law of England, Nothing can be more palpably prejudicia Wl of 


to the good of the public, than to have places of the higheſt con. far 
* cernment, on the due execution whereof the happineſs of boy Wl the 

£6 King and people doth depend, diſpoſed of, not to thoſe who Ars 4 
“ moſt able to execute them, but to thoſe who are moſt able to pay ed 

& for them: nor can any thing be a greater diſcouragement to in- eit 
e duſtry and virtue, than to ſee thoſe places of truſt and honour, pri 
te which ought to be the rewards of thoſe, who, by their induſtry bro 

e and diligence, have qualified themſelves for them, conferred on cluc 
* ſuch, who have no other recommendation but that of being the 1 

„ higheſt bidder. Neither can any thing be a greater temptation (ts 
te to officers, to abuſe their power by bribery and extortion, and 10 
e other acts of injuſtice, than the confideration of the great eu. acc 


__ pence they were at in gaining their places, and the neceſlity of 
ſometimes ſtraining a point, to make their bargain anſwer their 
« expectation.” 

It was further argued upon the part of the pannel, That as the 
ſtatute of the 2d of the late King, impoſing penalties and diſqual- 
fications upon thoſe who ſhould be guilty of corruption in the elec- 
tion of a member of parhament, was extended by the act of the 16th 
of his late Majeſty to the election of commiſſioners from boroughs, 
it from thence appears, that bribery in the election of magiſtrates 
and counſellors, was, ex propofite, omitted; and that, on that at- 
count, the criminal letters are altogether incompetent, in ſo far a 
they charge the pannel to have been guilty of bribery in order to 
influence the laſt Michaelmas election. 

But to this an obvious anſwer occurs, viz. That the criminal le- 
ters are not laid upon theſe ſtatutes in particular, but upon the lavs 
of the realm in general: and if bribery in the election of a commiſ- 


ſioner or delegate from a borough, is a crime at common law, 
ve 
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very act of bribery committed with the ſame view muſt be equally 
criminal : and it is particularly charged in the preſent taſe, that the 
bribery committed at the annual Michaehmas election was done with. 
the view of ſecuring to the pannel a majority of votes in the election 
of a commiſſioner or delegate to be choſen by the borough. How 
fr the objection might go, had the criminal letters been laid upon - 
the ſtatutes only, it is not huyus loci to inquire, 

he next defence ſtated for the pannel was, That by the eſtabliſh- 
ed practice of the criminal court, every proſecution niuſt be brought 
ether at the inſtance of his Majeſty's Advocate, or in the name of a 
private party having intereſt ; but that the preſent profecution was 
brought by private parties, who qualify no vitereſt, and who con- 
clude merely ad vindiftam publicam. 

The counſel for the pannel ſeemed to lay their chief fireſs 1 upon 
tis plea, and ſpoke to itat great length. They obſerved, that even 
in republics, the bad conſequences ariſing from admitting popular 
ations were very ſoon diſcovered : That in order to prevent theſe 
conſequences, an oath of calumny was firſt invented ; and that not 
being ſufficient, the /ub/criptio in crimen, by which the proſecutor 
bound himſelf to ſuffer: the puniſhment of the law, in the event of 
bis failing to convict the pannel, was found neceſſary to put a ſtop 
0 wanton and vexatious actions: That this laſt remedy, however, 
ame not only to be a complete bar to falſe accuſations, ' but likewiſe 
total prohibition: of proſecutions at the inſtance of private perſons, 
o man being willing to venture his life and fortune in bringing to 
uiſhment a criminal who had done him no perſonal i injury, how- 
er beneficial it might be to the ſtate to have the criminal deſtroyed; 
therefore, in all modern governments, it was an eſtabliſhed ſy- 
an to reject popular actions: That in England, though every man 
ly preſent a bill to a grand j jury, yet that jury muſt find the bill 
, before a perſon accuſed of a crime can be brought to a petty 
ty; and chat no information can be filed, in matters criminal, 
ut * the attorney- general, ex officio, or upon leave given by the 
ut; That 1 in this part of che united kingdom, the King's Advo- 
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cate ſtands in place of the grand jury; and that although he cannot 
refuſe his concurrence to a party having intereſt to proſecute, no 
example can be given of a private proſecution having been ſuſtained 
in this court, except where an intereſt, either in property, perſon, 
or character, has occurred: That the ſuſtaining the titles of the pre- 
ſent proſecutors, would be allowing a precedent for theſe popular 
actions, which the laws and conſtitution of this kingdom have {6 
wiſely endeavoured to reſtrain ; and that the criminal court, in that 
event, would be haraſſed with an infinity of wanton and groundleg 
proſecutions. . | 

In anſwer to this, the proſecutors will readily admit the ſuperior 
wiſdom of modern governments, in appointing a calumniator publicu 
for the proſecution of public crimes, and in reſtraining thoſe who 
can qualify no intereſt, more than any other individual, from 
maintaining criminal proſecutions : but at the fame time they ap- and 
prehend, that it would be of equally dangerous conſequence, to con- 
fine what is called an intereſt within too narrow limits, eſpecially in 
crimes which have an' immediate tendency to affect the well-being 
of the conſtitution : and it will appear, upon reflection, that the 
doctrine laid down by the pannel's counſel goes too far. 

It will not be denied, that a fon, or any other near relation, is 
intitled to proſecute, in his own name, for murder; yet it cannot 
be ſaid, that fach proſecutor is hurt, either in his perſon, goods, a« 
character; and the criminal proſecution can go no further than 1 
obtain public vengeance. It is true, indeed, that he is eonnected by 
family with the perſon murdered ; and therefore a new intereſt ap- 
pears; and of conſequence it would ſeem to follow, that every per- 
fon who can ſhow, that he has a connection with the ſubject of th 
proſecution, which the lieges in general have not, muſt have an it 
tereſt to maintain the action in his own name, without the inſtance 
of his Majeſty's Advocate. uce o 

To apply this principle to the preſent caſe, it will only be necell:ſ*!;, : 
ry to conſider the character in which the proſecutors appear on e pai 
face of the criminal letters. ribery 


| 
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Mr Geddie was a bailie in the borough at the very time of the 
tranſgreſſions which are the ſubject of the preſent proſecution: he 
falls therefore to be conſidered as one of the guardians and protectors 
of the freedom and independency of the borough : it was his duty 
w maintain them by every lawful means; and it was equally his 
duty to take every meaſure that might have the effect to prevent, in 
time coming, an attack upon the purity or chaſtity of the borough, 
or upon the morals of its inhabitants. But no other method could 
be ſo effectual for that purpoſe as a criminal proſecution of this kind. 
The wiſeſt laws are of no ſignificance, unleſs they are carried into 
execution ; whereas one example of public juſtice upon the tranſ- 
greſſors of theſe laws, may be the means of rendering a ſecond ex- 
tion of them altogether unneceſſary. 

m Let it be ſuppoſed, that the Michaelmas election of magiſtrates 
p- ad counſellors had been overawed by force, and that thereby Mr 
n- WI Dempſter had been able to introduce ſuch a ſet of magiſtrates and 

:n Ml counſellors, as would ſecure to him a majority of votes in the elec- 
ton of a delegate to be choſen by the borough ; would it not, in 
that event, have been competent to Mr Geddie, as one of the chicf 
magiſtrates of the place, to have maintained a criminal proſecution 
zainſt thoſe who had uſed the force? It is humbly thought, that 
ſuch proſecution would have been perfectly competent: and if fo, 
tis difficult to conceive why it ſhould not be equally competent to 
him to proſecute thoſe who have been guilty of bribery for the like 
purpoſes, 

Apain, with regard to Mr Macintoſh, he had declared himſelf a 
andidate for being choſen to ſerve as member of parliament for the 
liſtrict, before any of the acts of bribery libelled had been commit- 
d, and was choſen a guild-counſellor of the borough of Cupar in 
ife at the laſt Michaelmas election, and put upon the Jeet for the 
ce of provoſt : unleſs therefore he can be allowed to have an in- 
zeſt, it is abſolutely impoſſible to figure an intereſt that any pri- 
ite party can have to proſecute for a crime of this nature, The 
rbery was directly levelled at him, and was practiſed with no other 
3 H 2 View 
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V 
view than to overturn the intereſt he had eſtabliſhed in the borough, cl 
and to ſecure to the pannel a majority of voices in the election of the th 
delegate. oc 

It was indeed obſerved, hue the loſs which Mr: Macintoſh hag in 
ſuffered, may be repaired by the civil action depending before the be 
court of ſeſſion. But that is a matter of no conſequence to the pre- | pl 
ſent queſtion. A perſon. whoſe goods have been ſtole, may fue for 
reſtitution before the civil court; nay, he may vindicate them from 
a third party: but, this notwithſtanding, he will be intitled to main- 
tain a criminal proſecution againſt the thief ad vindictam publicam. 

The proſecutors will beg leave to mention an example of a crimi- 
nal proſecution. ſuſtained at the inſtance. of a private party, where 

his intereſt was much more remote than theirs, viz. the caſe of Mr 
Lockhart of Lee, who maintained a criminal action at his own in- 


ftance againſt certain perſons who had been guilty of riots in the 1 
town of Lanerk, in oppoſition to the ſettlement of a Reverend 5 
Gentleman, to whom, as patron of the pariſh, he had given a pre- Go 
ſentation. It cannot be ſaid, that Mr Lockhart was by theſe riots 88 
hurt, either in his perſon, goods, family, or character: yet, this WI 
Hotwithſtanding, his connection with the caufe of the riots was we 
deemed a ſufficient intereſt to intitle him to maintain the ſuit; and row 
. ſeveral of the pannels were found guilty, and eondemned. that 
Nor will the allowing perſons to proftecute, who have ſuch an in- bet 
tereſt as the preſent proſecutors, ever be attended with any bad had 
conſequences. The concurrence of his Majeſty's Advocate is ab- min 
wlutely required: and although few inſtances may be found, where pub: 
it has been neceſſary for him to refuſe that concurrence ; yet if he T 
is ſatisfied, and can ſhow, that there is no foundation for a proſecu- Tha 
tion, he muſt certainly be intitled to with-hold it. It is made ne- Tupt. 
ceſſary, in order to give a check to private parties, whoſe reſent- 12 
ment may ſometimes carry them bey ond Proper bounds, It1s I. 
therefore abſurd to ſuppoſe, that he is obliged to grant it in every} nit q 
caſe. On the other hand, the proſecutors will be allowed to ay, - 


that if the obiection mide to their title {hall be ſuſtained, no proſe- 
cution 
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cution of this kind may probably ever take place. Tranſgreſſions of 
chis nature, however prejudicial to the conſtitution, are become too 
common to be viewed by the generality of the people in that light 
in which they ought to appear: and perhaps a public officer might 
be thought rather too rigorous, were he, of his on accord, to ap- 
ply to the criminal courts againſt the offenders, who are . generally 
men of rank and fortune, and who, were it not for their error in o- 
rerlooking the conſequences, and bad tendency of their miſconduct 
in that particular, would be moſt worthy of the public eſteem : 
and the proſecutors will be allowed to think, that, on that account, 
it would be more expedient to ſuſtain the title of thoſe who are im- 
mediately affected with the conſequences of the bribery, and who 
are connected as magiſtrates and counſellors with the borough 
where it has been practiſed, than to find that they have no intereſt 
to proſecute. | 

It was obſerved by one of the counſel for the pannel, That Sir John 
Gordon had admitted his having no intereſt to proſecute as a pri- 
rate party, when he inſiſted, that the Lord Advocate ſhould, at his 
own inſtance, proſecute a gentleman upon the common law, who. 
mas accuſed of having been guilty of corruption in a northern bo- 
rough. But Sir John Gordon was no magiſtrate or counſellor of 
that borough, nor had he any connection with it; he was only qui- 
kbet ex populo : and as. thoſe in whoſe name the civil proſecution. 
had been carried on, were unwilling to become proſecutors in a cri- 
minal action, he had no other method left, but by applying to the 
public proſecutor to take up the cudgels for the public intereſt. 

The only other defence pleaded upon the part of the pannel was,, 
That the libel, fo far as it ſubſumed, that he had attempted to eor- 
rupt, or attempted to procure, and made offers which were not ac- 
cepted of, was clearly not relevant. 

The proſecutors will readily agree, that a mere intention to com- 
nit a crime, where no ouvert act is done, with a view. to carry it: 
into execution, is not the ſubject of puniſhment. It is indeed im- 


pallible to prove ſuch intention; and even though it were capable 
of 
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of proof, it ought to be preſumed; that he who had done nothing 
to carry it into execution, had immediately repented of it. But 
the caſe is very different, where not only an intention is conceiyeq 
in the mind, but likewiſe an attempt made to execute that intention 
In that caſe, there is no room for the preſumption of repentance. 
and puniſhment ought to be inflicted; though, no doubt, the mez- 
ſure thereof ought greatly to depend ans the nature and mode gf 
the attempt. 

That this was the doctrine of the Roman law, there cannot be: 
doubt Many texts might be quoted in proof of it; but two or 
three only ſhall be mentioned. In J. 1. pr. F. De extraord. crim. it i; 
faid, ** Solicitatores alienarum nuptiarum, itemque matrimoniorum 
interpellatores, et fi effectu ſceleris potiri non poſſunt, propter vo- 
luntatem pernicioſæ libidinis extra ordinem puniuntur,” And 
in ſect. 2. of the ſame law, Qui puero ſtuprum, abducto ab & 
vel corrupto comite, perſuaſerit, aut mulierem puellamve inter- 
* pellaverit, quid ve impudicitiæ gratia fecerit, donum præbuerit, 
e pretiumve, quo is perſuadeat: dederit, perfecto flagitio, puniun- 
<« tur capite; imperfecto, in inſulam deportantur: corrupti comite 
ſfummo ſupplicio adficiuntur.“ 

The Lex Cornelia de ſicariis, likewiſe not only puniſhed thoſe who 
were guilty of actual murder, but alſo thoſe © qui homines occi- 
« Jendi turtive faciendi cauſa cum telo ambulaverint; J. 1. Ad Leg, 
* Cornet. de fic. et venefic.”” Or, Qui venenum necandi hominis 
i cxuſa fecerint, vel vendiderint, vel habuerint.” 

The different degrees of puniſhment to be inflicted on thoſe who 
attempted to commit crimes, are accurately laid down by Puffen- 
dorff, in his treatiſe, De jure nature et gentium, lib. 8. cap. 3. \ 18. 
Circa ſingula horum delictorum primum locum obtinent delidt 
% conſummata; poſtremum, quæ ad actus aliquos, non tamen ulti- 
„mum, proceſſerunt, in quibus tanto quodque eſt gravius, quo 
4 ulterius proceſſit. Ubi obſervandum naturaliter propoſitum ct 
« qeſfiderium facinus aliquod patrandi, haudquaquam pari gravita- 
te cum ipſo facinore perfecto cenſeri poſſe; quippe cum longe ar 


oY trocior 
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« trociar ſeſe mali facies animo repræſentat. Quando igitur ali- 
quando voluntas facto æquipollere dicitur, id intelligendum eſt de 
« jlla voluntate quæ cum extremo conatu conjuncta eſt; fic ut inter 
« hanc, et eventum facinoris, nulla nova voluntatis operatio locum 
« habuerit, et {i ſucceſſus deſtinatus defecerit.” 
1 The ſame doctrine is laid down by Sir George Mackenzie, in his 
of WT treatiſe of Criminals, tit. 1. 5 4. It is likewiſe much debated, whe- 
ther an endeavour to commit a crime be a crime, albeit the effect 
follow not, and albeit it be a rule in the civil law, that, in malefi- 
(cus voluntas ſpectatur, non exitus, J. 1. 14. Divus, F. ad leg. Corn, 
ade ſicar.; yet it is generally concluded by the practicians of all na- 
m Wl © tions, that fmplex conatus, or endeavour, is not now puniſhable by 
„death; Clar. gueſt. 91. Gothofr. F Conatus. But for clearing this 
d Wl © according to the principles of reaſon, I ſhall form theſe conclu- 
« Gons : firſt, That all endeavour is an offence againſt the common- 


* «wealth, though nothing follow thereupon ; albeit ſometimes the 
ric WI © punithment be connived at, or mitigated, according to the feve- 
m. (ral degrees of malice : but that it is in itſelf criminal, appears 
e from this, that ſimple deſign is puniſhable in treaſon, and ſome 

other atrocious crimes; becaule in theſe, eſpecially in treaſon, it 
ho Bl would be roo late to provide a remedy when the crime is commit- 


red. Second, In lets atrocious crimes, the deſign is puniſhed, if 
the committer proceeded to act that which approached nearly to 
the crime itſelf, ſi deventum fit ad actum maleficio proximum. But 
* this is not ſimplex conatus, but in effect is a lefler degree of the 
* crime to which it approaches; as if a thief have put ladders to the 
* houſe which he reſolved to rob; or, if he mix. poiſon, but the 
" potion be ſpilt upon the ground by an accident: And albeit it be 
commonly received, that, even in theſe caſes, affettus non off pu- 


ulti- “ niendus fine eſſectu, by the ſame puniſhment with the crime de- 
quo I ſigned; yet I would diſtinguiſh in this betwixt an effect diſap- 
naß pointed by an intervening accident, and that which is ſtopped by 


the repentance of the committer; for where the deſign was only 


„ diſappointed, 


** 
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©* difappointed, T think the ordinary puniſhments. ſhould-not be re. 
** mitted, in caſes ubi deventum ęſt ad actum proximum. 
After what has been ſaid, it will require few words to ſhow, that 
he who attempts to corrupt, by offers, or promiſes, of money or re. 
wards, is equally guilty, whether theſe offers or promiſes are ac. 
cepted or not. He has done every thing upon his part to the com. 
pletion of the crime; and he ought not to be allowed to avail 
himſelf of the virtue of thoſe to wings the offers or 1 were 
— 
The crime moſt ſimilar to chad which is the ſubject of the preſent 
proſecution, is the bribing of judges ; and the ſame author who waz 
laſt appealed to, lays it down as an eſtabliſhed rule, That the attempt, 
ubi pervenit ad actum proximum, is equally, puniſhable as if it had 
taken effect: He alſo who corrupts the judges is puniſhable with 
A the puniſhment of falſehood, Glof. ad l. Qui explicandi, c. De acc 
Which holds, though the judge accept not the bribe: he is pu- 

* niſhable if he endeavours; pervenit ad actum proximum; Menoch, De 
arb. caſ. 343.” Mactenzie s Criminals, lib. 1. tit. 25. 3. 


The information for Mr Dempſter, by Mr Solicitor, is as follows 
© The pannel ſtands accuſed and indicted, at the inſtance of the 
two proſecutors above named, for various acts of bribery ſaid to 
have been actually committed, and others attempted to be commit- 
ted, on occaſion of the annual election of magiſtrates and counſellor 
in the borough of Cupar at Michaelmas laſt. | 

As this information reſpects ſome preliminary queſtions, we are 
not now at liberty to challenge the facts contained in the indictment. 
Theſe muſt, in hoc flatu, be taken for granted; but your Lordſhips 
know, that in arguing upon the relevancy of them, neither the 
truth nor the juſtice of them are underſtood to be acknowled ged or 
admitted. 

The different judicial ſteps which hs taken place * the execu- 
tion of the criminal letters, are ſet forth in the information on the 


part of the proſecutors; and therefore as it is unneceſſary, it would 
| | be 
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be improper, again minutely to recite them. There is only one par- 
ticular obſervation in the courſe of the narrative, which, in juſtice 
boo Mr Dempſter, his counſel cannot allow to paſs without animad- 
5 verſion, It is inſinuated, That if he had been conſcious of his inno- 
— cence, he would have embraced the earlieſt opportunity of going to 
- WW trial, and would not have retarded the ſpeedy concluſion of it, by 
| pleading his fituation as a member of parliament. 
But Mr Detnpſter is in the judgement of your Lordſhips, how far 
there is the ſmalleſt foundation for this obſervation. It was to the 
nt proſecutors a matter of abſolute indifference, whether the trial, if ar 
5a to proceed, ſhould go on in the month of December or March; 
t, ind Mr Dempſter never pled his character, as a member of parlia- 
al nent, farther than that he ſhould not be obſtructed in his attendance 
th WY during the fitting of the ſeſſion of parliament ; but he was always 
% willing, and voluntarily declared fo the very firſt opportunity after 
u- WY his duty in parliament was over, to undergo the judgement of your 
De Lordſhips upon the criminal letters with which he is charged. But 
{ long as the ſeſſion of parliament remained, he would have conſi- 
dered himſelf as acting a part unworthy of his ſeat, if he had allow- 
ed any great conſtitutional queſtion relative to the Privilege of par- 
lament to be indirectly injured in his perſon. 

The general argument which the counſel for the pannel maintain- 
cd at the pleading upon the relevancy was, That this indictment could 
not paſs to the knowledge of an aſſize, in reſpect, not only that the 
names charged were unknown in the common law of this country, 
pon which the indictment is laid, but likewiſe, that the intereſt up- 


ent. Wo which the proſecutors pretended to ſue was ſuch as the criminal 
hips Wow of this :ountry did not acknowledge. It was further objected, 


That although bribery itſelf ſhould be thought indictable at common 
ur, {till the whole of the indictment muſt fall to the ground, in ſo 
fir as it charges bare and unſucceſsful attempts to corrupt, which 
dere not of ſuch a nature as to be proſecutable in this ſupreme cri- 
minal court; eſpecially at the inſtance of private proſecutors, who 
"8 31 | in 
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* 
in no event could qualify the ſmalleſt i injury or damage. from thoſ 
attempts. 

It is propoſed in this information, to bring the ſame points under 
the conſideration of your Lordſhips, in the order above ſuggeſted; 
Which, in the frft place, leads to examine how far this crime is com- 
petent or known as a crime in the common law of Scotland. 
In entering upon this argument, the counſel for the pannel fee 
themſelves treading upon very delicate ground; for, as the minds of 
men are ſo much accuſtomed to view bribery in that obnoxious light 
which is ſuggeſted by the inexpediency and general prevalence q 
that practice, it is difficult to bring judges to conſider the caſe in- 
dependent of theſe ideas. But as they are conſcious that your Lord. 
ſhips, in every criminal queſtion, are capable to lay aſide prepoſſeſ. 
fions of every kind, the argument ſhall be treated with freedom; 
and they hope, ppon ſafe and found principles, to maintain, th 
briber y is not puniſhable i in the manner that is now demanded ; nor 
does the good and well-being of the conſtitution, in any degree, It 
quire the aid of ſuch proſecutions as this. 

In general, it will be obſerved by your Lordfhips, that the indiQ- 
ment is not laid upon any ſtatute whatever, but upon the laws oil 


ra 
the realm in general : fo that it is neceſſary for the proſecutors u. oh 
point out thoſe precedents or authorities by which they contend, «|, 


that bribery is criminal at common law, independent of thoſe part-« 
cular ſtatutes which have been enacted againſt it. = 

Ihe definition of common law 1s a thing which we are at no lob 
to find out. It was deſcribed to us by the ancient civilians, to be 
chat law which, although the origin of it cannot be traced, moribus 
* conſuetudine indutium eft; and the diſtinction betwixt lex ſcripta, 
meaning ſtatutory law, and /ex non ſcripta, meaning conſuetudinary 
or common law, has been adopted by the writers in every age and 
nation ever fince the time it was firſt given us by the Roman 
lawyers. but af 

It would be endleſs to quote authorities in ſupport of this defin 


tion; it is ſufficient to refer to every author who has wrote upon 
| | | law: 


June 1768. MacinTosn, &c. againſt DzursrER. 435 


law: And in particular, as the law of England boaſts of having the 
boundaries betwixt their different ſpecies of laws nicely aſcertained, | 
if your Lordſhips would take the trouble to look into Blackſtone's late 
Inſtitutes of the law of England, you will there find, (Introd. & 3.), that 
through the whole, the lex nm ſeripta, the conſuetudinary or com- 
mon law; are uniformly uſed as ſynonymous terms. In one place he 
:ondeſcends upon a variety of particulars in the law of England; and 
adds, p. 68. All theſe are doctrines that are not ſet down in any writ- 
© ten ſtatute or ordinance, but depend merely upon immemorial u- 
« ſage, that is, upon common law, for their ſupport.” 

Again, after making mention of ſome eſtabliſhed maxims, and of 
« diſtin tion which ſome would eſtabliſh betwixt cuſtoms and maxims, 
he ſays, p. 68. But I take theſe to be one and the ſame thing: for 
the authority of theſe maxims reſts entirely upon general reception 
and uſage 3 - and the only method of proving that this or that 
nor maxim is a rule of the common law, is ON ſhowing, that it hath 
re © been always the cuſtom to obſerve it.“ 

And he concludes his obſervations upon the nature of the common 
law of England with this encomium : © Indeed it is one of the cha- 

racteriſtic marks of Engliſh liberty, that our common law depends 

* upon cuſtom ; which carries this internal evidence of freedom a- 
*long with it, that it probably was introduced by the voluntary 

*conſent of the people.” 

Such being the genuine nature and import of common law, as u- 
wuformly defined by all lawyers, without one contradictory voice, ſo 
ar as known to the pannel, it will be no difficult matter to apply 
te principle to the caſe in hand. It will be remembered by your 
ordſhips, that both previous to the pleadings, and when the infor- 
mations were ordered, it was recommended to the proſecutors and 
heir counſel, to condeſcend upon a ſingle example, where ever an 
tion, ſuch as the preſent, had been brought before this court : 
but after full time for an accurate ſearch of the records and books 
adjournal, no ſuch example has as yet been Produced; ſo that if 
he rule! is juſt, That common law is nothing elſe but cuſtomary or 


11 conſuetudinary 
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by ſtatute, to be condemned ? and yet there have been many ſuch 
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conſuetudinary law, eſtabliſhed by immemorial uſage and long con- 
ſent, nothing can be clearer, than that this inditment muſt fall to 
the ground, as being laid upon common law, and yet not one pre. 
cedent adduced to ſupport it. And this too is entirely agreeable tg 
the rule laid down by the author already more than once quoted, 
WAG, upon the evidence of what is common law, ſays, p. 71. Up- 
* on the whole, we may take it as a general rule, That the deci. 
1 Nie zx of courts of juſtice are the evidence of what is Common law, 
in the ſame manner as in the Civil law, what the Emperor had 
once determined, was to ſerve as a guide for the future,” 
1 the principles hitherto maintained, it is argued on the in 
part of the proſecutors, That if nothing was to be held common vid 
law, except what could be evidenced by cuſtom ,and conſuetude, ¶ led 
there never could be any common law; becauſe every conſuetude muſt Wl ap; 
have a beginning : and the e is put, (See above, P. 421.) 
How came the firſt perſon who was tried for crimes not eſtabliſhed 


condemnations. blo! 
But the anſwer to this 1s obvious: There are none ſuch but what WW ccec 
were underſtood to be clear violations of the law of nature, or of It 
moral rectitude, ſuch as inceſt, ſodomy, &c. But where an action, if cuſt 
in itfelf abſtractly confidered, is either indifferent, or unattended Hof tl 
with the ſenfations of guilt, it requires either ſome politive law, or B 
fome eſtabliſhed practice founded on expediency, to make it crimi- {Wing 
nal. place 
And here the counfel for the proſecutors. do not ſeem to attend ¶¶ ou 
to the material difference there is betwixt the early and more ad-. ¶ vhic 
vanced periods of the law of a country. Crudeneſs and uncertain Wſ® al 
is one of thoſe many inconveniences which attend an unformed fi- Veig 


ſtem of laws; and muſt, from neceſſity, be borne in the early pro 
ceedings of courts, while the law is defective and imperfect: but i 
ripens by degrees, either in the way of ftarute, or by cuſtom ; and 
repeated deciſions of courts forming, in proceſs of time, a fixed and 


a known 9 on which the ** relies for direction and ſecurit). 
What 
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What the experience of many paſt ages has found to be equitable, is 
probably the wiſeſt and beſt-known part of our law. While this rule 
was forming, the ſubject did not feel himſelf ſecure. When the rule 
is formed, there can be no greater ſecurity, | 

In early ages, courts of juſtice were frequently groping for law, 
and the ſubject was uncertain where they were to find it, and how 
it might apply to his caſe. But it is obvious, that this is a ſtate of 
ſociety not to be imputed to the advanced period of our law; for 
the whole object of legiſlation has been to correct ſuch a rude and 
defective policy, by introducing fixed rules and ſtrict law, eſpecially 
in all criminal and penal matters, When caſes now happen unpro- 
vided for by ſtatute or cuſtom, it is the duty of judges to acknow- 
ledge the defect, that the legiſlature, if ir thinks it expedient, may 
apply the remedy. Such queſtions, in the preſent improved ſtate of 
our law, can only relate to matters of ſuch moment as may well 
admit of all the delay which, from the frequent meeting of our le- 
<> Wi qiſlative aſſembly, is neceſſary; and this much rather than ſtrike a 
blow at the ſecurity of the ſubject by any ſort of diſcretionary pro- 
ceeding. | 

It is further 1 for the proſecutors, That, independent of : any 
cuſtom or precedent, bribery 1s criminal at common law, on account 
of the immorality and evil tendency of it. 

But the pannel mult fairly conteſs, that this is a ſpecies of reaſon- 
ing which he does not thoroughly comprehend. For, in the firſt 
place, with regard to the immorality of the act, the proſecutors 


tend MY hould have been more accurate in aſcertaining the principle upon 
ad- Which they would eſtabliſh the turpitude and immorality of it, in 
ing en abſtract view, and independent of that inexpediency which has 
| 65 veighed with the legiſlature to reſtrain it by ſuch a variety of ſta- 
pro- (ſecs: It may be ſafely acknowledged, that the giving or taking 
ut t bribes in order to influence the opinion of judges 15 a mortal tur- 


pitude, becauſe creative of injuſtice, which is prohibited by evcry 
ule of morality : but, in conſiſtency with practices daily allowed 
fithout challenge or blame, the pannel muſt be forgiven to doubt, 


Ivy 
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if the elector of a member of parliament is confidered to act in a ju- 
dicial capacity: for, if ſuch was the caſe, it is impoſſible, that can- 
vaſling and ſolicitation could be at all tolerated; and yet they are 
publicly exerciſed; and far leſs could perſons be at liberty to 
beſtow their ſuffrages upon their own very neareſt relations, which 
is the uſual method of an elector giving his voice on occafion of an 
election, 

But further, allowing bribery, on account of the inexpetliency 
and deſtructive tendency of it, to be of an immoral nature, the pan- 
nel would beg leave to alk, Where is the rule of law, which ſays, 
that every act, becauſe immoral, or having an evil tendency, is 
therefore actionable before a criminal court? However ſpecious ſuch 
a propoſition may appear to be, yet it may, with confidence, be ſaid, 
that no propoſition could be more deſtructive to the intereſts or ſe- 
curity of mankind. © Every ſubject is bound by the laws of his coun- 
try, and is intitled to think himſelf ſecure while he does not offend 
againſt the law. But if the ſenſe of morality, in proſecutors and 
judges, was to have the effect of law, ſo as to render actions crimi- 
nal in a legal ſenſe, the ſecurity of the ſubject is attacked, he holds 
it at diſcretion, and by a rule which he cannot know, the opinion 
* which others may form of his actions.“ In fact, conſcience is the 
ſole judge of immoralities ; and therefore, if proſecutions in a cri- 
minal court were to be allowed, upon a charge of immorality, or e- 
vil tendency, without the authority either of ſtatute or common law, 
the court of Juſticiary would ceaſe to be a court of law, and aſſume 
the characteriſtic of a court of conſcience ; than which nothing can 


be more inconſiſtent with the liberty and ſecurity of any free ſtate, 


Conſcience varies in different men; and no man can be bound by a- 
ny conſcience but his own, and that of the legiſlature, and eſtablith- 
ed laws of his country. 

Giving money to the electors of a magiſtracy with a view to 
promote any particular point, 1s by no means criminal in itſelf, con- 
ſidering it in an abſtract view. It is a very innocent and harmlels 
act; much more ſo than giving drink, which may end in debauche- 

| ry, 
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ry, loſs of time, and ruin of the morals. But as this practice of gi- 
ving money may be attended with hurtful conſequences to the parti- 
cular conſtitution of our government, which in ſo far differs widely 
from that of France and ſome other countries ; ſo the legiſlature has 
conſidered it as a political evil, and has, in certain caſes, provided 
remedies againſt it. Theſe very remedies ſhow, that it was not con- 
ſidered as a crime at common law; for had it been an indictable of- 
fence, for which the perſon guilty might at any time have been 
brought to the bar of the criminal court, there would not have been 
occaſion for any further remedy. 

It was next pleaded in ſupport of the competency of this crime, 
That the criminality of bribery was eſtabliſhed by different ſtatutes. 
in ſeveral predicaments, which ſhowed the ſenſe of the legiſlature 
with regard to this practice in general; which ſenſe was to be ap- 
plied and extended to bribery, in every mode and every ſhape in 
which it ſhould be made uſe of to influence an election. 

We ſhould live in a miſerable and unhappy ſtate indeed, if con- 
ſtructive crimes were in this manner. to be eſtabliſhed by artificial 
reaſoning. There is no law, except either ſtatutory or common law, 
With regard to the latter of theſe, the nature of it has been already 
explained; and as to ſtatutory law, the crime is created, and owes 
its exiſtence to ſtatute; and therefore it 1s the ſtatute only which 
can determine the extent of it; and it cannot be enlarged beyond 
the letter of the law by conſtruction, argument, or arbitrary dif- 
cretion of judges. It was under the authority of ſuch poſitions as 
that maintained by the preſent proſecutors, that our forefathers of 
the laſt age underwent ſuch grievous oppreſſion. When a perſon 
vas obnoxious, his condemnation was reſolved upon; and the mode 
of carrying it into execution was deviſed, by the ingenuity of ſome 
able lawyer employed to make out the crime by conſtructive reaſon- 
ing from ſome cuſtom or ſtatute; and when the words were defec- 
tre, the arbitrary will of the judge ſupplicd the defect. 

Much might be ſaid upon this ſubject ; but rather than uſe words 
a tis own, the pannel {hall addreſs himſelf to your Lordihips in the 


concluding 
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concluding words of the famed I.ord Strafford to the judges, who fit 
and condemned him upon conſtructive crimes. * Where has this 
** ſpecies of guilt lain ſo long concealed ? where has this fire been ſo 
long buried during ſo many centuries, that no ſmoke ſhould ap- 
. ©* pear, till it burſt out at once to conſume me and my children? 
-** Better it were to live under no law at all, and, by the maxims of 
*© cautious prudence, to conform ourſelves the beft we can to the ar. 


can rely, and find at laſt, that this law ſhall inflit a puniſhment 


*© bitrary will of a maſter, than fancy we have a law on which we 


** precedent to the promulgation, and try us by maxims unheard of 
* till the very moment of the proſecution. If I ſail on the Thames, es 
and ſplit my veſſel on an anchor, in caſe there be no buoy to give cell 
„warning, the party ſhall pay me damages; but if the anchor be up 
marked out, then is the ſtriking on it at my own peril, Where ;; wy 
the mark ſet upon this crime? where is the token by which | ert 
« ſhould diſcover it? It has lain concealed under water, and no to be 
„human prudence, no human innocence, could ſave me from the den 
geſtruction with which I am at preſent threatened. pena. 


* It is now full 240 years fince treaſons were defined; and fo long the | 
has it been ſince any man was touched to this extent upon this Netten 
* crime before myſelf, We have lived, my Lords, happily to our- bew 1 
& ſelves at home, we have lived gloriouſly abroad to the world; Nime 
„let us be content with what our fathers have left us; let not our _ 
ambition carry us to be more learned than they were in theſe kill- nk 
ing and deſtructive arts. Great wiſdom it will be in your Lord- an 
«* ſhips, and juſt providence for yourſelves, for your poſterities, for # N 
the whole kingdom, to caſt from you into the fire theſe bloody this 
e and myſterious volumes of arbitrary and conſtructive treaſons, a % * 

the primitive Chriſtians did their books of curious arts, and be- _—_ 
take yourſelves to the plain letter of the ſtatute, which tells you x 
« where the crime is, and points out to you the path by which you "A 
„may avoid it.“ | | wh 


But further, we do humbly apprehend, that in place of aiding 


the proſecutors cauſe, the various ſtatutes which have been enaQed 
| | againi 


pubJi 
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againſt bribery, in certain particulars,. do operate ſtrongly in the 
ſcale of argument againſt it. When the legiſlature remains totally 
filent upon any ſpecies of action, it may be plauſibly argued, that it 
does ſoz; becauſe leaving it to the dictates of common law; but where 
it does actually interpoſe, and does from time to time, by poſitive 
enactments, make enlargements to the crime, and additions to the 
penalty, it never can mean, that courts of law, without any prece- 
dent or cuſtom to ſupport their juriſdiction, ſhould further interfere 
to make diſcretionary and unlimited extenſions, 

Accordingly, it will be obſerved, the legiſlature has provided re- 
medies againſt every mode of the offence which it was thought ne- 
ceſſary or material to guard againſt, If returning officers are cor- 
rupted, or do any wrong at elections, they are puniſhable. If any 
wrong is done at an annual election of magiſtracy and council, and 


particularly if it be brought about by bribery, the election is liable 


to be reduced. If bribes are given, or ſo much as aſked, at the elec- 
tion of a delegate, or of the member, a ſtatutory proſecution lies for 
penalties and diſabilities. Theſe remedies were thought ſufficient by 
the legiſlature; and it does not occur, that judges have a power to 
extend them any further. Perhaps, if the evil grows more prevalent, 
new remedies may be introduced, and it may be made an indictable 
crime, to give money to the members of an incorporation at the 
annual election of magiſtrates : nay, it may be made a crime to 
drink with them, or ſo much as to ſpeak to them: and this may be 
xtended alſo to the election of deacons, to the admiſhon of mem- 
bers into a corporation, and to every previous ſtep of election. But 
lll this muſt take its riſe from poſitive enactment; and judges can- 
lot, merely from their own notions of expediency, create political 
Ilences, and award arbitrary puniſhments againſt thoſe guilty of 

hem. | 
In criminal matters, the law ought to be fixed and aſcertained, 
ud nothing left to the arbitrary will of judges. Monteſquieu, in 
ating of this ſubject, ſays, (b. 6. ch. 3.) It was a fault in the re- 
public of Sparta, for the Ephori to paſs arbitrary judgements, 
3K . e without 
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„ without having any laws to direct them.” And, to the praiſe of 
the criminal law of Rome, he obſerves, © That the judges had no be 
* more to do, than to declare, that the perſon accuſed was guilty of th 
« particular crime, and then the puniſhment was found in the na 
„ laws.” He adds, In England, the jury determine whether the na 


fact brought under their cogniſance be proved or not: if it be pro. Ml po 
ved, the judge pronounces the puniſhment inflited by the lar tio: 
for ſuch a particular fact; and for this he needs only open his {Ml ex 
* eyes.” He would not ſurely have beſtowed the ſame encomiun ma 
upon the laws of Scotland, had he known, that a perſon might be Ml jet 
indicted and tried at common law for a mere conſtructive offence, WM that 
which is not declared puniſhable by any expreſs law, which is not WM wro 
founded on any ancient cuſtom or practice, which is not noticed a; Ml law. 
a crime in any one law- book, and which is not a violation of any 8¹ 
natural or univerſal law. ih. 
Upon this point, it ſhall be only further obſerved, that this con- Ning: 
ſtructive method of conftituting a crime adopted by the proſecutors, ¶ thou 
is not only contrary to ſound and ſafe principles, but it is likewiſe WM ſtitut 
unfupported by any analogy from other caſes. This has been ills MWiothi 
ſtrated by various examples. ſmug 
The caſe of uſury 1s an obvious one: for n various ſtatutes fraud 
have been enacted, in order to reſtrain the crime, and puniſh the u- bas a 
ſurer, was it ever heard of, that a perſon could be indicted in a cri-Wilogic 


minal court for uſury at common law, although the evil and deſtruc- 
tive tendency of it to commerce cannot be called in queſtion, and 
the criminality of it, in the language of the proſecutors, is eſta poſitio 
bliſhed by different ſtatutes? 

The proſecutors are pleaſed to ſay, That the counſel for the panne 
had miſapprehended the law. But the miſapprehenſion does not ſeen 
to be ſo accurately pointed out, that they are able to diſcover whe 
in it conſiſts, On the contrary, the pannel muſt be forgiven to ſay 
that he cannot diſcover the ſtrength of the proſecutors argumeli 
when he quotes a ſtatute as far back as the Regiam Majeftatem, in oi 
der to prove, that uſury was en at common law before the a0 
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of James VI. unleſs they could likewiſe prove, that James VI. lived 
before the Regiam Majeſtatem. But it is impoſſible to conceive how 
this matter can bear an argument: for no principle of the law of 
nature oF morality could ever ſuggeſt to the mind of man the erimi- 
nality of taking as much intereſt for the loan of his money as he 
poſſibly could; and even after the ſtatutes have introduced reſtric- 
tions, the argument for the pannel remains entire, that there is no 
example in practice, nor no authority of a lawyer in theory, to 
maintain, that uſury 1s culpable or puniſhable at common law ; and 
yet every argument uſed in the preſent caſe would equally apply to 
that. This, then, is one example to prove, that every thing made 
wrong by ſtatute, does not theretore become criminal at common 
law. | 

Smuggling is an example of a ſimilar nature; which, though pu- 
mſhed by various penalties, yet no proſecutor ever thought of bring- 
ing any of that pernicious race to ſtand trial at common law, al- 
though the hurtful conſequences of it to every vital part of the con- 
ſtitution cannot be called in queſtion. The proſecutors ſay, there is 
nothing ſtands in the yay of a criminal proſecution on account of 
ſmuggling ; for it is a ſpecies of theft, by which the crown is de- 
fauded. But the pannel cannot ſubſcribe to that doctrine. Theft 
has a definite 1dea in law; and if it were to be extended in the looſe 
er- logical manner ſuggeſted, every ſpecies of fraud is a theft upon the 
trac-{MWme principle, and might be criminally proſecuted. But, without 
auf relling longer upon the argument, it is clear, that the proſecutors 
eſt Noſtion, that ſmuggling may be criminally proſecuted independent 
if the ſtatutes, is a mere petitio principii, againſt which the pannel 
Janne Ippoſes the fact, that, notwithſtanding the eagerneſs of all good mi- 
uſters and magiſtrates to ſuppreſs the fraudulent practices againſt 
le revenue, yet no ſuch proſecution at common law appears ever to 


Lutes 
le u- 


t ſeen 
whe 


to {ay 


ave been brought either in this or our neighbouring country; 
hich is at leaſt pretty ſtrong negative evidence of the ſenſe of 
Wyers in both countries. 


3 K 2 The 


Criminals with obſervations ow” « ſome crimes puniſhed among the Romans which 
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The pannel, not to trouble your Lordſhips more than neceſſary, 
ſhall only add one example more. Gaming is a ſtriking one: no 
body will read the ſtatute- book, and doubt of the culpable and cri. 
minal light in which it has always appeared to the legiſlature, But «6 
it is left with your Lordſhips without argument, to determine in 
what light an indictment at common law, charging a perſon with 


loſing more de than he ought to have done, would be received C 
in this court. 1 
The proſecutors next endeavour to fupport the ae at com- Fr 
mon law, by alledging, that the Roman law is the common lay of * 
Scotland; and as bribery was puniſhed among the Romans by the 


lex Julia de ambitu, ſo in like manner it muſt be a crime at common 
law amongſt us. 


But this, with ſubmiſſion, is perfectly abſurd. It was not even» MI 2" 


crime among the Romans till made fo by expreſs. ſtatute ; and upon - 
looking into the account of that crime among them, as given by ri 
Matthæus, your Lordſhips will obſerve, that even amongſt the Ro- 75 
mans, this practice was looked upon in different lights, according * 
to the change of their manners and modes of gpyerment they under- 8 
went. It is however unneceſſary to enter more minutely into that v. 
diſcuſſion: for although, in ſome of our old ſtatutes, the Roman TY 

lav is vaguely termed our common law, it is out of all fight to ap- 
| ply that to criminal matters. This at moſt can only hold in matters 9m 
of civil juriſprudence. . It may be proper to reſort to its maxims, as ; 

to contracts, obligations, and ſuch like, which muſt be governed 
by the ſame principles in all countries ; but it would be ridiculous b * 
to adopt its crimes and puniſhments; for theſe muſt be different u * 
different countries, according to their ſeveral conſtitutions, climates, . 8 
and other circumſtances: and hence it is, that ſome things are cr- 5 
minal in one country, which in another are not only innocent, but * 
laudable and praiſe-worthy *. ho = 
* Here it might have been obſerved, that Sir George Mackenzie concludes his teme 


« are not directly in uſe wich us; ” and ved fri he takes notice of is the lex Julia ambitus 
Another 
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Another argument in ſa pport of the competency of this crime at 
common law, is founded upon the preamble of the act of George II. 


| which ſays, N That the laws already in being have not been ſuffi- 


« cient to prevent corrupt and illegal practices in the election of 
members to ſerve in parliament.“ From which words it is argued, 
chat the legiſlature muſt have underſtood it to be an offence even 
previous to the enactment of this ſtatute. 

Various anſwers occur. In the % place, This ſtatute relates to 
England as well as to Scotland: and the pannel knows not but there 
may have been criminal ſtarutes in that N againſt bribery, 
previous to the 2d of George II. 

2dly, The general words in the preamble of the ſtatute would moſt 
properly be explained, by ſuppoſing they referred to civil reme- 
dies, competent either to the houſes of parliament or courts of 
law, for rectifying the different wrongs that might be committed at 
elections, to ſupply the deficiency of which the criminal enactments, 
in ſuch a variety of particulars, were introduced by this act of the 
legiſlature. - 
| 3dly, If no other anſwer could have been made, it would certainly 
have been ſufficient to ſay, that the vague or general preamble of 
2 ſtatute could never eſtabliſh the exiſtence either of ſtatute or com- 
mon law, if in fact, upon inquiry, it appears, that either the one 
or the other did not ext. 

Lafily, The pannel does with much more reaſon plead, that the 
preamble of this ſtatutes proves, that no ſuch action as that now at- 


| tempted was underſtood to exiſt : for if the legiſlature had thought, 


that, for every act of bribery of any kind, or even attempt to cor- 
rupt, it was competent to bring the offender to the bar of the ſu- 
preme criminal court, concluding for the pains of law, i. e. for ſuch 
abitrary puniſhment, by fine, pillory, or impriſonment, as judges 
hould- pleaſe to inflict, it would never have declared, that ſuch a 
remedy was not adequate to every one of the rug and illegal prac- 
tices mentioned in the ſtatute. 


At the pleading upon the relevancy, the proſecutors were pleaſed 


to 
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to refer much to the law of England in ſupport of this part of their 
plea. Theſe references were only general, without reſorting to au- 
thority or precedent ; and therefore it was recommended to the coun. 
ſel by your Lordſhips, to be more particular in condeſcending upon 
the arguments they drew from the law of England. If this requeſt 
had been complied with, and they had been able to ſupport their ar- 
gument by the moſt pointed authorities from that law, ſtill the pan- 
nel would have ſtrenuouſly contended before your Lordſhips, that 
it would not have varied the caſe, becauſe he is intitled to be tried 
by the laws of his own country; and although a variety of prece- 
dents or deciſions of the courts of law would have inſtructed bribery 
to be criminal by the common law of England, ſtill it would not 
prove it to have been criminal by the law of Scotland, where no ſuch 
proof of conſuetudinary law has or can be produced. 

But it is unneceſſary to ſay any more upon that head, becauſe no 
ſuch proof has been produced even from the law of England; and 
the aſſertion ſeems to be dropped out of the informarion for the 
proſecutors. | | 

The pannel ſhall conclude his obſervations upon this part of the 
argument, with taking notice, that if the competency of trying every 
ſpecies of this kind, by a general charge at common law, were to be 
. ſuſtained, it would lead into this manifeſt abſurdity, that a perſon 
guilty of a leſſer ſpecies of bribery, at any previous ſteps of election, 
would be in a worſe ſituation, than he who had been guilty to the 
utmoſt extent of the crime, by bribing either the delegate or imme- 
diate electors of a member of parliament. For in the caſes laſt men- 
tioned, the law has not only given an abſolute quietus to offenders, 
who, in twelve months after the election, ſhall diſcover any other 
offenders; but it has ſpecially ordained, that no perſon ſhall be liable 
to any penalty upon the 2d of George II. unleſs the proſecution is 
commenced within two years after the penalty 1s incurred ; whereas 


no ſuch defence or limitation could be beneficial to him, even in a 


leſſer ſpecies of bribery, if it is competent to try him for the ſame 


at common law, as is now contended on the part of the proſecutors. 
| This 
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This laſt obſervation does, with ſubmiſſion, of itſelf demonſtrate, 
that the legiſlature did not conſider any other action to be dompe- 
tent, either for thoſe greateſt, or for any other leſſer ſpecies of bribe- 
ry ; for theſe ſpecial enactments, either of a total abſolvitor in the 
caſe of a diſcovery, or of a limitation of the action under the ſtatute, 
would have been totally abſurd, if it had confidered a proſecutor ar 
liberty to bring an action charging the offence at common law, 
which does not admit any ſuch defence, which is arbitrary in its pu- 
niſhment as the will of the judge ſhall ſuggeſt, and is not limited by 
any period of endurance whatever. 

The proſecutors ſeem to be conſcious of their inability to ſupport 
this indictment at common law; and therefore are at pains to per- 
ſuade your Lordſhips, that it may be ſupported as an indictment 
lid upon the ſtatute ; becauſe the ſtatutes are part of the laws of the 
realm, and the indictment charges the facts alledged to have been 
committed againſt the laws of the realm. 

But if ſuch arguments as this are to be liſtened to, there! is an end 
of all certainty and regularity in criminal procedure. It is of the 
utmoſt importance, that criminal libels ſhould be accurately and 
preciſely framed, and that the pannel ſhould know with certainty 
upon what law he 1s accuſed ; more eſpecially, where the act laid to 
his charge is not a violation of morality, or of the law of nature, 
but of that kind which requires poſitive law to make it criminal. 
For example, ſuppoſing it ſhould 'be charged, that, by the law of 
this, as well as of other well-governed realms, it is highly criminal 
for ſoldiers to remain in a borough, or within ſo many miles of it, 
at the time of the elections of ſaid borough ; or that it is highly cri- 
minal to buy up meal coming to a market-town within ſo many 
miles of ſaid town; ſurely a libel of this kind would not be ſuſtained ; 
becauſe, at common law, and according to the natural feelings of 
mankind, there is nothing which renders any of theſe actions cri- 
minal ; the criminality of them can only conſiſt in their being done 
ſpreta auftoritate of ſome expreſs enactment of the legiſlature, found- 
ed upon reaſons of expediency : and in order that it may appear 


whether 
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whether the fact charged does really come under the deſcription 
the ſtatutory crime or not, the ſtatute muſt be expreſsly ſet forth, and 
libelled on. Another inſtance may be given in this very cafe of 
bribery, viz. that, by a particular ſtatute, the aſking a bribe j is, in 
the particular inſtances mentioned in the ſtatute, rendered criminal, 
and may be the foundation of a proſecution concluding for certain 
penalties upon that ſtatute. Now, ſuppoſe the ſtatute was to be 0. 
verlooked, and a criminal libel brought, charging the fact of aſking 
bribes as a high crime, ſeyerely puniſhable, &c. it is, with fabi 
ſion, thought, that ſuch libel would not be ſuſtained: for it is only 
in particular caſes that the aſking bribes is made criminal even by 
ſtatute ; and it is certainly no crime puniſhable at common law 
The pannel is intitled to infiſt in ſuch caſes, that the law be ſpecifical- 
ly ſet forth, in order that he may come prepared to ſhow, that he 
does not fall within the law. But if the proſecutors argument were 
to be admitted, a pannel might be convicted upon an indictment, 
charging an infringement of the laws in general, and not know, till 
after his conviction, either the ſtatute upon which he was tried, or 
the penalty he was to incur, 

It is too late to maintain ſuch doctrines as this. Even ſo far back 
as the days of Sir George Mackenzie, when the forms of criminal 
procedure were not much advanced in point of accuracy and preci- 
ſion, he gives it as his opinion, (b. 2. tit. 21.), that indictments 
ought regularly to expreſs the particular acts upon which the propo- 
ſition is founded: and it is believed, that for theſe very many years 
paſt, an example will not be found where the enactments of a ſtatute 
have been applied in the caſe of a conviction upon an indictment 
where the {ſtatute has not been libelled. | 

Not long ago, your Lordſhips had occaſion to canvaſs this very 
argument 1n the caſe of Gabriel Hallyday, indicted for perjury at the 
inſtance of Bailie Rob, one of the magiſtrates of Weſter Anſtruther, 
In that caſe, the indictment was laid, both at common law, and up- 
on the act 19. parl. 5. of Queen Mary againſt bigamy ; which ac 
only contains an implied declaration of what were underſtood to 4 

| the 
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the pains of perjury at that time, The act which ought to have been 
libelled, was the poſterior ſtatute, the 47th act, parl. 6. of Queen 
Mary, expreſsly relative to that particular perjury committed by a 
witneſs upon oath. Your Lordfhips confidered this as a very fa- 
tal objection to the indictment; but it never entered into your minds, 
chat, under the general charge, of perjury being againſt the laws 
of the realm, you were at liberty to ranſack the ſtatute- book, in 
order to find a ſtatute and a puniſhment not contained in the li- 
— is ſaid in the information for the proſecutors, (p. 420.) That 
many acts of parliament have paſſed with regard to the crime of 
theft; but few or no indictments are to be met with that libel any 
« of theſe acts. It is ſufficient that they mention the act of theft to 
« be a crime by the laws of the realm in general.” But in this argu- 
ment the proſecutors do not advert, that theft is a crime by the com- 
mon law of Scotland; and therefore the indictment is properly laid 
upon the laws of the realm in general; and therefore the proſecu- 
tors obſervation totally claudicates, unleſs they could point out an ex- 
ample, where a ſtatute has appointed a particular puniſhment to 
any particular ſpecies of theft, and that, notwithſtanding the ſta- 
tute not being libelled upon, your Lordſhips had nevertheleſs found, 
that the general charge, of the offence being againſt the laws of the 
realm, was ſufficient notification to a pannel to come prepared a- 

gainſt every law which, upon after inveſtigation, might be found in 
the ſtatute-book. 

Thus the pannel has endeavoured to bring under the view of your 
Lordſhips thoſe grounds in law from which he apprehends himſelf 
intitled to conclude, that the crimes charged in the indictment are 
unknown in the common law of this country, upon which only the 
indictment is laid; and this was the firlt general propoſition he pro- 

poled to maintain. He now proceeds ro the /econd and ſeparate 
ground of defence; namely, That the intereſt upon which the pro- 
ſecutors pretended to ſue, was ſuch as the criminal law of this coun- 


ty did not acknowledge. 
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There is perhaps no particular in which the criminal juriſprudence 
of ancient and modern times differ more widely than in their man- 
ner of inſtituting criminal ſuits. Popular actions were the great fi- 
vourites of Rome and other ancient ſtates; and indeed the notion of 
every perſon being equally intereſted and intitled to vindicate pu- 
blic wrongs, correſponds very aptly with that equality, virtue, and 
purity of manners, which were the diſtinguiſhed characteriſtics of 
the ancient republics in the earlier periods of their government. 
But however conſonant ſuch an inſtitution might be to the pure 
and upright manners of an early period, it is obvious to the ſmalleſt 
reflection, that it could not fail of proving highly incommodious in 
proportion as the ancient ſimplicity of manners decreaſed, and de- 
pravity and corruption gained ground in the ſtate. 
The conſequence naturally to be expected did accordingly happen. 
Proſecutors, in place of being actuated by virtue, and the love of 
the republic, made uſe of that privilege which the law allowed them 
in order to give vent to their own implacable fury and revenge. 
The law was obliged to interpoſe in order to remedy the evil. At 
firſt an oath of calumny was invented: but this check was very far 
from reſtraining the evil; it grew to ſo enormous a height, that the 
Romans were obli ged to impoſe a ſeverer check, by obliging the 
proſecutor to ſubmit himſelf to a ſimilar puniſhment, in caſe he fail- 
ed in his proſecution, Voet (tit. De accu. et inſcript. F 13.) gives an 
account of this progreſs of their law in the following words: Ne 


ruerit, neve impunita eſſet in criminalibus mentiendi atque ca- 
„% jumniandi licentia, loco jurisjurandi calumniæ adinventa fuit in 
e crimen ſubſcriptio, cujus vinculo cavet quiſque, quod crimen ob- 
jecturus fit, et in ejus accuſatione uſque ad ſententiam perſeveratu- 
„ rus, dato eum in finem fidejuſſore. Simulque ad talionem ſeu 
e fimilitudinem ſupplicii ſeſe obſtringit, fi in probatione defeciſſe, 
e et calumniatus eſſe, deprehenſus fuerit.” 
There can be little doubt, that if the Roman law had continued 


long to flouriſh, there muſt have been ſome other alteration in this 
matter: 
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matter: for, as a late author obſerves, it was indeed a complete bar 
to falſe accuſations, being in effect a prohibition of proſecutions at 
the inſtance of private perſons ; for what man would venture his 
Iife and fortune, in bringing to puniſhment a criminal who had done 
him no injury, however beneficial it may be to the ſtate to have the 
criminal deſtroyed ? This would be an exertion of public ſpirit 
ſcarce to be expected among the moſt virtuous people, not to talk of 
times of univerſal corruption and depravity. 

Another conſequence of this ancient mode of inſtituting crimi- 
a proſecutions, was the introduction of an infamous and malicious 
ſet of informers, who flattered the vices of their princes at the ex- 
pence of the lives and fortunes of their fellow-citizens. It will not 
be unacceptable to your Lordſhips, to hear, upon this ſubject, the 
ſentiments of the great author of the Spirit of Laws, (b. 6. tit. 8.), 
and the preference: he gives to modern inſtitution. ** In Rome, it 
« was lawful for one citizen to accuſe another: this was according 
« to the ſpirit of the republic, where each citizen ought to have an 
unlimited zeal for the public good, and where each citizen is ſup- 
* poſed to hold the whole rights of his country in his hands. Un- 
der the emperors, the republican maxims were ſtill purſued ; and 
* inſtantly a pernicious ſet of men ſtarted up, a whole ſwarm of in- 
« formers ; whoſoever had numerous vices and abilities, a mean ſoul, 
* and an ambitious ſpirit, buſted himſelf in the ſearch of ſome cri- 
* minal, whoſe condemnation might be agreeable to the prince. 
„This was the road to honour and fortune; but luckily we are 
* ſtrangers to it in our country, 

* We have at preſent an admirable law, namely, that which: re- 

* quires, that the prince, who is eſtabliſhed for the execution of the 
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"laws, ſhould appoint an officer in each court of judicature, to pro- 
0 . . . . 
ſecute all ſorts of crimes in his name. By this means the profeſ- 
« od . * . . . 

hon of informers is a thing unknown to us; for if this public a- 


0 venger were ſuſpected to abuſe his office, he would ſoon be obli- 
" ged to name his author. 
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By Plato's laws (lib. g.), thoſe who neglect to inform or to aſſiſt the 

** magiſtrates, are liable to be puniſhed. This would not be fo p 
in our days. The public proſecutor watches for the ſafety of the 
* citizens ; he proceeds in his office, while they enjoy the ſweets of 
* tranquillity.” 
No wonder that modern ſtates, warned by ſuch ſtriking examples, 
have been inſtructed to aſſume a different mode of proſecution, In 
moſt countries, a calumniator publicus, ſuch as mentioned by Prefident 
Monteſquien, is appointed, who acts at his peril in the execution of 
criminal law. This in particular is the caſe in this country ;. with 
this exception only, that thoſe having a legal intereſt are intitled tg 
purſue in their own name, with the concourſe of his Majeſty's Adyo. 
cate. In England, a check of peculiar utility prevails : for if it i 
a miſdemeanor proſecuted by information, it muſt be proſecuted, if 
the pannel 1s not miſinformed, either by the attorney-general ex of- 
ficio, or upon leave of the court to file the information; if it is an 
offence triable only by indictment, it is neceſſary that the approba- 
tion of the grand jury muſt precede the trial: fo that in whatever 
ſhape the proſecution 1s inſtituted, the laws of England have wiſely 
provided ſuch checks as effectually prevent proſecutions at the in- 
ſtance either of vindictive proſecutors or malicious informers. 
Taking it for granted, therefore, that, inſtructed by the expe- 
rience of former ages, popular actions are the odium and abhorrence 
of modern times, and pecuharly ſo of this country, the pannel ſhall | 
proceed to conſider the intereſt condeſcended upon by the preſent 
proſecutors ; and if he ſhall be ſo happy as to convince your Lord- 
ſhips, that the doctrines maintained by them go ſo far as to counte- 
nance popular actions of the moſt dangerous nature, he reſts ſatis 
fied you will not think proper to introduce ſo pernicious an 1nnove- 
tion into the criminal law of this country. The pannel has already 
admitted the exception in the law, whereby private proſecutors ha- 
ving a legal intereſt, are aliowed to purſue ; and therefore the que- 
ſtion to be confidered is, Whether the proſecutors have produced 1 
| | ny 
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ny intereſt which can be ſuſtained, either upon principles or prece- 
dents, in the criminal records of this country ? 

The intereſt of the proſecutors is ſomewhat different; and there- 
fore falls to be differently conſidered, Mr Geddie ſays, That he 
was a magiſtrate at the time the bribery libelled was committed, or 
attempted to be committed; and therefore is intitled to ſue an ac- 
tion brought for the purpoſe of puniſhing a crime committed within 


the borough, and ſo deſtructive of the purity and chaſtity of its mo- 


| Now, your Lordſhips will conſider how far this argument will go, 


and will then determine whether it does or does not tend to the in- 
noduction of popular actions. 

Deſtructive as the tendency of bribery may be, it will not be ſaid 
that it is more, or even equally, enormous with a multitude of other 
crimes that can be mentioned. Murder, adultery, theft, and the 
pannel will beg leave to add drunkenneſs to the catalogue, are all of 


chem equally deſtructive of the chaſtity and purity of the morals of 


the borough, and equally repugnant to the well-being of its conſti- 
tution ; and therefore the firſt concluſion flowing from the proſecu- 
tors doctrine is, That every magiſtrate and counſellor of every royal 
borough in Scotland, is intitled to aſſume the character of calummia- 
uur publicus in every crime committed within or concerned in the 
well-being of the borough. 

But this is not all: the powers and juriſdiction of the juſtice of 
peace in counties is cumulative with that of the magiſtrates and 
counſellors in the boroughs within their county; and therefore they, 
no doubt, by the ſame rule, would have the ſame power of proſe- 
cution as either the magiſtrates or counſellors. 

And the matter does not ſtop here ; tor the juſtices of peace would 
likewiſe be intitled to the ſame power with regard to every crime 
committed within their reſpective counties: ſo that really, if a lati- 
tude in this matter is to be allowed, there is no defining how far 
the proſecutors principle would carry us. IH vague and indefinite 
intereſts are to be admitted, every individual e ce kingdom may 


ſay, 
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ſay, he is liable to be taxed, and ſubject to the laws of the realm, 
and may therefore lay claim to his title of purſuing a crime ſo im. 
mediately tending to affect the purity of repreſentation in parla. 
ment. | | 
Many other obſervations might be offered to ſhow the danger gf 
departing from the rule of law, whereby every perſon is allowed tg 
have a legal intereſt in thoſe crimes which affect his per/on, character, 


and goods, Some likewiſe add family : which perhaps is unneceſſary, 
becauſe, although one is likewiſe allowed to vindi nals 

le, gh one 1s likewiſe allowed to vindicate the injuries 
done to thoſe with whom he is immediately connected in family, 
yet a man's family is, with no great impropriety, conſidered as , 
part of his perſonal eſtate ; and therefore falls under that intereſt al. 
lowed to every man to vindicate the injuries criminally offered to his 
own perſon, | 

The pannel has been at pains to make the ſearch, and is not able 

to find an example, where the rule of law, limiting a criminal inte- 
reſt in the manner now ſuggeſted, has ever been departed from, ſo 
as to allow any perſon to vindicate, in a criminal action, any injury, 
except what has been committed againſt his character, goods, fami- 
ly, or perſon: and when there is ſo clear and rational a principle 
and rule by which to judge, it is not imagined your Lordſhips wil 
be inclined to depart from it; for otherwiſe, ſuch a multitude of 
vague intereſts will be condeſcended upon, you will find yourſelves 
engaged in a labyrinth of wildneſs and uncertainty, without any 
one rule by which to extricate your judgement. 

The proſecutors, at the pleading, condeſcended upon various ex- 
amples, which they ſaid were deviations from this rule. But all of 
theſe fell ſo clearly under it, that they are now dropped out of their 

information; and one only remains, viz. the caſe of Mr Lockhart of 
Lee againſt the rioters of Lanerk. But this might have been omitted 
as well as the reſt ; for the ſmalleſt attention will prove it to fall di- 
realy within the rule, The caſe there was, that the ſettlement of 
Mr Lockhart's preſentee to the kirk of Lanerk, was obſtructed by 


the rioters afterwards brought to trial; unleſs therefore the proſe- 
cutors 
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cutors can maintain, directly in the face of law, that a right of pa- 
rronage is not a right of property, it is impoſſible to maintain, that 
+ riot, obſtructing the ſettlement of his preſentee, did not affect Mr 
Lockhart in his goods or property. 

A caſe is put, ſuppoſing that the Michaelmas election of magi- 
rates and counſellors had been overawed by force, ſo as that the 
pannel had gained a majority; and the queſtion is put, Whether, 
in ſuch a caſe, a criminal action would not have been competent at 
the inſtance of the chief magiſtrate of the borough ? 

The anſwer to this queſtion depends entirely upon the circum- 

ſtances of the force. If one or two individuals had been privately 
with-held from the meeting by force, whatever civil action might 
have been competent to any member of council to remedy the 
wrong, the pannel does deny the competency of any criminal ac- 
tion for the forcible detention, at the inſtance of any but the perſon 
himſelf who was detained ; and the ſame with regard to the caſe of 
the bribery of individuals, except in the caſe where the popular ac- 
tion is given under the ſtatute, But, on the other hand, if the force 
mas exerciſed in a riotous and tumultous manner againſt the meeting 
of the council in general, then, no doubt, a criminal proſecution 
might have been ſuſtained at the inſtance of any of the individuals, 
becauſe directed againſt each of them perſonally. However, even 
in this caſe, it would be more regular to have the action brought at 
the inſtance of the public proſecutor. 
So much with regard to the intereſt of Geddie ; the general prin- 
aples of which do no doubt likewiſe apply to the intereſt claimed 
by Mr Macintoſh, who claims a title to purſue, both as a counſellor 
elected at laſt Michaelmas, and as a candidate for the office of pro- 
volt and member of parliament. 

With regard to his character as counſellor elected at laſt Michael- 
mas, the ſame obſervations apply to it as to Mr Geddie; with this 
addition, That his intereſt in that reſpect is rather maker. in ſo 
hr as he was not a counſellor at the time the bribery is ſaid to have 
* committed within the borough ; and therefore can have no 


more 
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more title, in the view of preſerving the morals of the borough, to 
purſue this bribery, than any other erime which may have "on 
committed any given number of years paſt. wy. 
In fo far as Mr Macintoſh claims a title on account of his candi- 
dateſhip, either for provoſt or member of parliament, the panne! 
does likewiſe deny, that this is an intereſt which the law can ” 
knowledge. It may be true, that now-a-days fuch offices are ſought 
after with the moſt eager attention; but it is likewiſe true, that in 
the idea of law, they are conſidered, not as rights or privileges, but, 
on the contrary, as burdens or ſervices, which men are compelled 
to undertake : it would rherefore be ſomewhat abſurd, if a perſon 
was allowed to purſue criminally, becauſe he was prevented from 
undertaking an office which the law confidered as a burden. 
As your Lordſhips will rather chuſe, in this, and in every other 
queſtion, to be guided by clear and unalterable rules of law, than to 
be left at arbitrary diſcretion, without any rule to direct your ſteps, 
the rule in this caſe is patent, if your Lordſhips think proper to a. 
dopt it. The only ground upon which a perſon claims a right to 
purſue criminally, is becauſe he is hurt. Now, it is umpoſlible, 
that, in a legal ſenſe, any perſon can be hurt or injured, without 
having it in his power to ſue for reparation of that injury. 
Accordingly, if your Lordſhips will attend to every caſe, where 
the intereſt of a private proſecutor is admitted, fo as to purſue cri- 
minally, the ſame intereſt would warrant him to purſue reparation 
before a civil court. In the caſe of murder, there is the action of 
aſſythment; in the caſe of a rape, an action in ſolatium and for da- 
mages is likewiſe competent; in theft, the action for reſtitution 1s 
undoubted ; and ſo upon examination will be found to hold with 
regard to other caſes. | 
| Here then is a clear and invariable rule of law, by which this 
matter may be at all times eaſily explicared, and the boundaries pro- 
perly defined betwixt the rule of law, That there ſhould be no popu- 
lar actions, and the exception from that rule, That every perſon ha- 


ving a legal intereſt is intitled to purſue, f 
% / 
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py this rule, then, let the preſent queſtion be tried; and the 
gannel begs leave to aſk, Whether Mr Macintoſh would be allowed 
to purſue a eivil action for reparation of damages, becauſe he had 
deen diſappointed 1 in his election either as provolt or member of par- 
lament ? He certainly would not. This was one of the queſtions 
dated to Engliſh counſel in the queſtion betwixt Sir John Gordon 
and Colonel Scot; and the anſwer of Sir John's own counſel was, 
That he never knew fach an action, and did not believe it would 
ons however, unneceſſary to dwell longer upon this argument; 
for it is in a manner admitted on the part of the proſecutors, that 
Mr Micintofti's intereſt as a candidate would not give him a legal 
intereſt to purſue this aQtion : for, in anſwer to the argument which 
the pannel drew from the caſe of Sir John Gordon, deſiring to com- 
pel his Majeſty's Advocate to proſecute Colonel Scot at his own in- 
fance, becauſe he was adviſed he had no intereſt to purſue in his 
own name, the proſecutor ſays, (ſee Inform. p. 429.), That Sir 
john Gordon was no magiſtrate or counſellor, but quilibet e po- 
* pulo, having no title; and therefore had no other method left but 
by applying to the public proſecutor to take up the cudgels for the 
„public intereſt.” Sir John Gordon was a candidate full as ſe- 
rouſly as Mr Macintoſh ; and therefore, if his character, as a decla- 
red candidate againſt Colonel Scot, did not give him a title to pur- 
ſue, it does not occur upon what principle the intereſt of Mr Macin- 
toſh can be one bit ſtronger in oppoſition to Mr Dempſter. 

The proſecutors are at pains to enlarge upon the bad conſequences 


lowed to be proſecuted at the inſtance of ſuch purſuers as they; and 


the inſtance of thoſe particularly hurt by it. 

But the pannel muſt be forgiven to object to this doctrine in all its 
parts, For, in the firſt place, He does humbly deny, that there is a- 
ny neceſſity for ſuch actions as this, in order to curb bribery, in fo 
lar as it is in any one e degree prejudicial to the freedom of elections. 
3 M The 


which they ſuppoſe will follow, if the crime of bribery was not al- 


it is ſaid, that no ſuch proſecution would ever be brought, unleſs at 
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The election itſelf, in ſo far as corrupted; is remediable by the civil 
action well known to your Lordſhips; and in fact this very election 
for the town of Cupar made at Michaelmas laſt is at preſent in de- 
pendence for reduction before the court of ſeſſion, and almoſt the 
ſame witneſſes examined in the one that have been cited in the other. 
Beſides this civil action known in law for the reduction of the elee- 
tion, the ſtatute 2d George II. has given a criminal action for high 
penalties where it thought a criminal action was proper or expedient, 
and therefore it really does not occur, even what reaſon there is to 
with for more actions relative to beibary than what the law has al. 
ready introduced. But, 

2%, If your Lordſhips will have this action at common law like. 
wiſe introduced, the pannel can ſee no reaſon why, more than any 
other public crime, it may not be left to the cool and diſpaſſionate 
attention of the public proſecutor. In theory, perhaps, it may have 
a very ſingular appearance, that ſo much power ſhould be velted in 
any one man, or that the Advocate of Scotland ſhould be upon a 
footing with the grand jury of England: but experience is the ſureſt 
teſt to reſort to; and if the pannel 1s rightly intormed, an example 
will ſcarce be produced, where, ſince the criminal law of this coun- 
try was eſtabliſhed upon a regular footing, that officer of the law 
was ſuſpected of abuſing his truit, by relaxing where ſeverity was pro- 
per, or by rigorous meaſures where meaſures of a contrary kind 
would have been more proper. And the pannel ſhall furuier ob- 
ſerve, that if on any occaſion he ſhould appear more remils tuan he 
ought to be, your Lordſhips would have, as uſual in many cafes, 
an opportuuity of reminding him of his duty, as moit ot thlvk 
bribery- queſtions come before you in another character. 

But ſince the proſecutors have indulged themſelves with pointing 
out imaginary conſequences if their title {hould not be lultalncch 
the pannel will be forgiven to take notice of moſt real and certain, 
conſequences in caſe it ſhall be ſuſtained. 

It is neeUlefs minutely to tell your Lordſhips of that plentiful crop 


| of litigation which enſues in the civil court on occaſion of every = 
| pute 
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puted election for a member of parliament; you know it well to your 
ſad experience. But what will be the reſult, if this new door for 
tigation is opened, it is impoſhble for any perſon to foretell. It 
needs but a beginning to make it faſhionable ; and as it ſeems to be 
a maxim now fully eſtabliſhed in the political practice of this coun- 
try, that no election muſt be loſt without the candidate doing ho- 
nour to himſelf and his party by two or three law-ſuits in the civil 
courts; ſo, if your Lordſhips ſhall go on to eſtabliſh, in the fr/? 
place, That every ſpecies of bribery, and in every degree, is proſe- 
cutable as a crime at common law; and, in the ſecond place, That it 
can be purſued at the inſtance of any perſon who may conceive him- 
ſelf to be injured; it is obvious, that the animolity and keenneſs of 
political conteſts will ſoon be as productive of criminal proſecutions 
as they now are of civil queſtions; the honour of the party will be- 
come as much intereſted to go through with the one, as it now is to 
carry on the other. | . | 
And here your Lordſhips will not fail to obſerve how wide "the 
field is. It is not money alone which law conſiders as a bribe, but 
every office, gratuity, promiſe, or even hint of gratuity, are all cul- 
pable in the eye of law; ſo that when every circumſtance which may 
occur on occaſion of a warm conteſted election is aggravated and 
augmented by party-rage and political reſentment, it is left with 
your Lordſhips to judge what a field muſt inevitably open in every 


borough and county of the kingdom. The pannel avoids to mention 


the train of falſehood and perjuries which muſt neceſſarily enſue ; 
theſe are too obvious to require particular notice. 

The proſecutors ſay, That all theſe conſequences will be ſufficient- 
ly guarded againſt by the concourſe of his Majeſty's Advocate, which 
will not be given to authoriſe malicious proſecutions. But your 
Lordſhips know, that this anſwer is a mere farce, when you attend 
to the manner in which the concourſe of his Majeſty's Advocate is 
given, The concourſe makes the title neither better nor worſe; and 
therefore is given as a matter of courſe. It has even been doubted 
boy far his Majeſty's Advocate is at liberty to refuſe it. Certain it 
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is, that when Sir Thomas Hope, his Majeſty's Avocate, refuſed 9 
ſubſcribe two bills of improbation, the court of ſeſſion compelled 
him to do ſo; and, by an act of ſederunt, bearing date in Janus- 
ry 1633, it made a general order concerning the duty of his Maje- 
ity's Advocate in all ſimilar caſes. But whether he is or is not at l. 
berty to refuſe, it will in no ſhape vary the argument; for if the title 
and intereſt of ſuch proſecutors as the preſent is once ſuſtained, ng 
Advocate will ever take it upon him to refuſe it to any perſon, who, 
in the height of political phrenzy, can in no event be difficulted to 
fupport his demand by bold averment. 

In the /aft place, It was objected on the part of the pannel, That 
although bribery itſelf ſhould be thought indictable at common law. 
ſtill the whole of the indictment muſt fall to the ground, in fo 450 
it charges bare and unſucceſsful attempts to corrupt, which are not 
- of ſuch a nature as to be proſecutable in this ſupreme criminal 
court, eſpecially at the inſtance of private proſecutors, who in no e- 
vent could qualify the ſmalleſt injury or damage from thoſe attempts, 

If the pannel has been ſucceſsful in ſatisfying your Lordſhips, that 
bribery itſelf is not a crime at common law, there is an end of this 
part of the queſtion. But even although bribery itſelf were actually 
puniſhable both at common law and by ſtatute, the pannel does 
humbly diſpute, that an attempt to gain a vote by money, or the 
promiſe of money, is puniſhable as a crime. Bribery is not an idea 
known in the law of nature, or the general rules of morality; and 
therefore, being ſtatutory and municipal, it 1s the ſtatute muſt de- 
termine how far it is neceſſary it ſhould: proceed before it is to be 
viewed as partaking of a criminal nature. | 

Now, when the ſtatutes reſpecting this ſubject are looked into, 
your Lordſhips will obſerve, that an attempt to bribe is never ſlig- 
matized as criminal, unleſs the corruption has actually taken eflec; 
and therefore, although the proſecutors were even to prevail in ther 
conſtructive reaſoning, that every degree of bribery was to be e- 
ſteemed criminal, becauſe the criminality of bribery in general was 


eſtabliſhed by ſtatute, {till even that argument would not carry them 
through 
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through in this part of their indictment; for the criminality of an 
attempt to bribe is eſtabliſhed-by no ſtatute. | 
Nor will the authorities reſorted to by the proſecutors avail them; 
for, by their own ſhowing, authors are not at one upon the point : 
and even as to thoſe caſes where they do conſider an attempt towards 
a crime to be in itſelf criminal, the very attempt in thoſe caſes does 
5 along with it a diſtinct ſpecies of crime; for example, although 


an attempt to poiſon or to aſſaſſinate a man does not amount to the 


crime of murder, {till it is puniſhable of itſelf; becauſe it is criminal 
to bring any of bis Majeſty's lieges into a terror for their lives. The 
ſame obſervation and reaſoning will apply to moſt other caſes where 
attempts to commit crimes are conſidered as puniſhable, 8 5 
But further, although it ſhould be thought, that both bribery, and 
attempts to bribe, are criminal, ſtill the proſecutors do not advert to 
the additional, and, with ſubmiſhon, unanſwerable objection, that 
would lie to their title of purſuing upon this part of the indictment. 
* private proſecutor muſt ſurely have ſuffered a hurt of ſome kind 
or another before he can complain: but the pannel. cannot poſſibly 
diſcover where is the hurt ſuſtained by theſe proſecutors, when, by 
the ſhowing of their own libel, the attempts to hurt them were to- 
tally unſucceſsful. If your Lordſhips ſhall be of opinion, contrary 
to the expectations of the pannel, both that bribery, and attempts 
to bribe, were crimes at common law, proſecutable at the inſtance 
of the public proſecutor, and likewiſe that bribery actually commit- 
ted was proſecutable at the inſtance of a private purſuer who has 
been hurt, ſtill, how attempts can be proſecuted at the inſtance of a 
private purſuer who confeſſedly is not hurt, is to the pannel incom- 
prehenfible. 
Upon the whole, the pannel, with chearfulneſs, ſubmits himſelf 
to the judgement of your Lordſhips, and reſts ſatisfied you will be of 
opinion, ft, That the crime as laid is not competent; ſecondly, That 
although it were competent, it is not actionable in a criminal court 
at the inſtance of theſe proſecutors ; and, /a/tly, That, in all events, 
tat part of the indictment which charges only bare and unſuc- 
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ceſsful attempts to corrupt, is totally irrelevant, and falls to be dif. 
miſled.” 


Theſe informations were adviſed by the court on the 1ſt of Ay. 
guſt. A note was taken of the opinions, but it is not full or accu- 
rate; however, it will give ſome idea of the grounds of the deci. 
ſion, ; uy 


Q INI N 8. 


 AvCHINLECK. But lately that bribery was heard of in this coun- 
try; which for its honour, It is ſubverſive of the conſtitution, and 
makes people bound by an oath depart from it; therefore clear that 
it is a crime, and indictable at common law: but as it is a conſe- 
quence of this, that perſons may be brought to trial for it at a great 
diſtance of time, judges bound to take care, that the charge he 
ſtrictly formal and regular, that the proſecutors have a proper in- 
tereſt, The ſtatutes againſt bribery give a popular action; but the 
common law permits thoſe only to ſue, who can ſhow they have been 
hurt. In ſeveral articles, the charge only bears, That Mr Dempſter 
had corrupted, or attempted to corrupt, ſuch and ſuch perſons, 
without ſtating any particulars; ſo that the pannel cannot be prepa- 
red to diſprove ; and therefore the charge ſo far too general, and 
cannot be remitted to a jury. As to Sibbald, &c. neither the place 
where, nor the manner how, the corruption took place, mentioned; 
but only gifts and promiſes 1n general ;- ſo that the pannel cannot 
bring exculpatory evidence, or prove alibi: nor can it be known whe- 
ther the facts would be relevant, as the mode of corruption not ſet 
forth, That part of the charge reſpecting Thomſon, Smith, and 
Morris, is ſtrongeſt. Suppoſing the proſecution to have been at the 
inſtance of the King's Advocate, the queſtion muſt have been, How 
far theſe people accepted of the offers, or agreed to be corrupted! 
The putting money into Morris's pocket does not imply, that he was 
corrupted ; and he is not alledged to have been ſo, Had the Advo- 


cate proſecuted, he muſt have proved, that corruption actually er- 
5 | (ed; 
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ſued: but not ſo much as here charged, that any of theſe perſons 


were actually corrupted, and voted againſt Mr Macintoſh, He has 
no title to be a public proſecutor, excepting he were ſuing upon the 
latute: muſt be able to ſay he has been hurt; but that he does not: 
therefore the firſt part of the charge too general; and the laſt, which 


i ſpecial enough, ſhews he has no intereſt, Clear then for diſmill- 


ing it. 

gy IIS Of the opinion given. Bribery 1s one of ſeveral ways 
of depriving an elector of his freedom. Clear that it is indictable at 
common law. Crimes divided into public and private. The firſt 
ſpecies, ſuch as ſedition, bribery, &c. affect the conſtitution more 
immediately than they do individuals; and therefore clearly may 
be proſecuted by the King's Advocate. As to private crimes, da- 
mage ſuffered intitles a private party to ſue. None of the proſecu- 
tors have ſuffered any in their perſons, eſtates, or characters. Won't 
90 ſo far as to ſay, that keeping a man out of parliament affect 
none of theſe ; won't go upon the old notion, that attendance in 
parliament is a burden; but ſuch loſs cannot be eſtimated at a 
preciſe ſum, though action may be competent in certain caſes : 
however, will leave this point of intereſt till the circumſtances of the 
charge are confidered. It is a general accuſation, as lax as any ever 
exhibited. *Tis a ſacred rule of law, That the facts muſt be laid with 
preciſion in a criminal charge; not allowable to charge, You killed 
ſuch a man, by ſtabbing, poiſoning, &c. Here the mode of cor- 
ruption not ſpecified ; and yet there is ſo many modes of expreſſion 
in ſoliciting, which are not criminal, that no proof ought to be al- 
lowed upon a general charge; and the proſecutors the leſs excu- 
able for riot ſtating the modes of corruption, as they might have 
found them out upon a precognition, When the charge is not ſpe- 
cal, the court cannot judge of the relevancy, nor the pannel prove 
defence. As to the ſecond branch of the charge, that ſhews the 
prolecators though. it was incumbent on them to be ſpecial. Doubts 
fan attempt to bribe be actionable, when carried ſo little way as 


ot to be accepted. No acceptance here. Does not mean that it 
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is neceſſary that the eotrupt Bargain ſhould be executed by von 
in terms of it, but it muſt he corhpleted by acceptance, Attemyn 
may be puniſhed, 'whett'a"vidletice or breach of the peace commit. 
ted; but no ſuck ching cold” occur here. The perſons attempted 
Kr voted for te proſtcutors; had they done otherwiſe, it would 
have been charged: ſo the proſecutors: have no intereſt, not having 
been kept out of parliament or magiſtracy by theſe offers. There 
fore, as the King's Advocate is not. proſecutor, for finding, That 
this libel ought not to go-to a jury. 

KaweEs. Bribery a crime at common law. Had Geddie been turn. 
ed out, thinks he would have had an intereſt. No occaſion to ef- 
ter on the e point of intereſt, whick is intricate. Never ſaw an indid- 
ment with more words and leſs matter. Though action might be 
competent to che King 's Advocate, not to theſe private proſecu- 
tors. 
Pl. TFOUR, Bribery indictable at common law. The ſtatutes a- 
gainſt it it did not mean to ſuperſede the common law. Action not li- 
| 1 So mated to the King s Advocate, but competent to every party that 
has intereſt, Libel faulty, in ſo far as it does not mention the place 
No fair witneſs can be miſtaken as to that, though” he may as to 
x et e tirge ; therefore g greater latitude allowed as to this laſt, In many 
articles oe the charge; evident the proof to be by one witneſs only; 
and won't fay, but in a generic crime, one witneſs to each act may 
be ſuſkicient; but then the court muſt be careful, that the pannel 
be fore warned to bring his exculpatory proof. Firſt articles of 'the 
charge too general to go to a jury. As to the reſt, won't lay no 
action lies for bribery, though it had no effect; ſufficient that a cor- 
rupt bargain was entered into; but r not N in this caſe. 
For diſmiſſing the libel. a _ „ „ee 

Co ALSTON, Bribery a a crime at PTY Jaw. Db the pro- 
ſecutors have no intereſt, having ſuffered no dumage in their per- 
ſons, property, or character; and that a civil action would not li 
on account of the wrongs aan ed. Clear that it is not competent 
ro them to proſecute for unf * * thougli it might de 
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ſo to the King's Adyocate. The laſt acts charged not mere conatus, 


as the alledged briber did all he could to corrupt. Does not ſay the 


gie laſt articles are not relevant, but that theſe private parties have 
no intereſt to ſue on account of them. No inſtance in the records 
of a libel ſuſtained that did not mention the place; and ſuch libel 
never ſhould, as it precludes the defence of alibi. A libel for mur- 
der like this would be caſt on the head of uncertainty. In a late 
caſe, (Sir Alexander Grant's), the court of ſeſſion admitted a libel 


like this to proof; but in civil caſes a precognition cannot be taken; 


and in civil actions, it is in the defender's power to bring witneſſes 
quandocungue, but here the diets are peremptory. 

JvsT1CE-CLERK. Bribery a crime at common law. Private pro- 
ſecutor muſt have an intereſt, It is only ſuam aut ſuorum injuriam 
that he can purſue, and for which he would have a civil action, 
Not eaſy to ſee what civil action theſe proſecutors could have. How 
would this Iibel look without the laſt articles? In the reduction of 


the Fife boroughs, various modes of bribery charged, and admitted 


to proof, upon the relevancy of which judges differed ; and jurymen 


may differ, about them, as they have no definite crime to go upon. 


Want of matter in the charge. No place mentioned. This eſſential, 
and was ſo long ago, when libels not ſo accurate as now a- days. 
Not unnatural to reſort to the ſtatutes, to ſee what they hold to be 
bribery. Read a paſſage from one. It ſuppoſes corruption to fol- 


low. It appears from this charge, that corruption did not follow, 
For diſmiſſing the libel. 


The interlocutor was as follows. ; 3 

* Auguſt 1. 1768. The Lord juſtice-Clerk, and Lords Commiſ- 
ſoners of Juſticiary, having conſidered the criminal libel purſued at 
the inſtance of Robert Geddie junior, merchant in Cupar in Fife, 
and Robert Macintoſh, Eſq; Advocate, with concourſe of his Ma- 
jelty's Advocate, againſt George Dempſter, Eſq; of Dunnichen, 
with the debate and informations thereupon ; repell the defence, That 
bridery and corruption, in the election of magiſtrates and counſel- 
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lors of. a royal borough, or in the election of a commiſſioner or dele- 
gate of ſuch borough, is not a crime by the common law of Sour 
land, and actionable in this court. But find the libel, fo far as it 
charges, That the pannel did, by himſelf, or by others employed by 
him, corrupt, or attempt to corrupt, by gifts or rewards, or by 
promiſes, agreements, or ſecurities for gifts or · rewards, a number 
of the members of the town-council of the ſaid borough of Cupar; 
and alſo, ſo far as it charges, That the pannel, upon one or other 
of the days of the months of Auguſt, September, or October, did, 
by himſelf, or by other perſons employed by him, by gifts or re- 
wards, or by promiſes, agreements, or ſecurities for gifts or re- 
wards, corrupt, or attempt to corrupt, or by corruption procure, 
or attempt to procure, David Ritchie, James Tod, Thomas Greig, 
Alexander Millar, Primroſe Rymer, James Sibbald, and David 
Duncan, all counſellors of the ſaid borough of Cupar, or one or 0- 
ther of them, or one or other of the other perſons then, or now, 
members of the council of the ſaid borough, to give their votes for 
certain perſons, and not to give their votes for other perſons, at the 
laſt annual election of magiſtrates and counſellors, and to give, or 
promiſe to give, their votes, in the choice of the commiſſioner or 
delegate, as therein mentioned, vague and uncertain as to the 
place, mode, and circumſtances of the crime libelled ; and that the 
pannel, upon a charge ſo vague and uncertain, cannot be remitted 
to the knowledge of an aſſize. And as to the remaining articles of 
the libel, reſpecting the pannel's attempts to corrupt James Morres, 
James Thomſon, John Smith, James Campbell, and David Preſton; 
in reſpect it is not charged, that theſe attempts were effectual, or 
that any corrupt bargain was concluded betwixt the pannel and all 
or any of theſe perſons, or that they, or any of them, voted in the 
{aid election of magiſtrates and counſellors, or in the election of the 
commiſſioner or delegate of ſaid borough, in oppoſition to the inte- 
reſt of the ſaid complainers; find, That they have no proper title 
to bring this proſecution againſt the pannel upon the facts ſo char- 
ged, the ſaid proſecution being only with concourſe, and not at the 

| 8 WY | inſtance 
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:nſtance of, his Majeſty's Advocate : And therefore ü the ſaid 
criminal libel and the pannel from the bar.” 


Againſt this judgement an appeal was s brought; but it was re- 
mitted to a committee, and never judged. 


40. Lockhart, Macintoſh, Wight, Smith. Alt. Solicitor, Swinton, Maclaurin. 


Ne 80. 5098; January 19. 1768. 
His Majeſty's Advocate, and the THISTLE-BANKING CoMPANY 
in Glaſgow, 
10 1 N 


JoHN RAYBOUL D. 


8; ger of bank-notes remitted by the court of ſeſſion to the court of juſti- 
ciary, — Decree of the court of ſeſſion evidence againſt him; but if the 
jury think it inſulſicient, they may acquit him. 


all other well- governed realms, the forging or counterfeiting, 


curities, bills, obligations, promiſſory notes, or tickets, for ſums of 


cantile, or trading companies, iſſued by them in the courſe of their 
bulineſs, and which paſs from hand to hand in the courſe of circu- 
lation as a medium of commerce, and are received or taken as Caſh 
by the lieges in general ; as alſo, the uſing, uttering, or vending, 
or cauſing or procuring to be uſed, uttered, or vended, any ſuch 
forged or counterfeited ſecurities, bills, obligations, promiſſory 


or vending them, or cauſing them to be ſo uſed, uttered, or vend- 
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HE indictment ſet forth, That where, by the laws. of this and 
or the procuring and cauſing to be forged or counterfeited, any ſe- 


money; and more particularly, the forging or counterfeiting, or the 
procuring to be forged or counterfeited, the notes of banking, mer- 


notes, or tickets, for ſums of money; the perſon ſo uſing, - uttering, 
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ed, kiiowing then to bel falſe, forged; or counterfeited, are crimes 
of. a heinous nature, and ſeverely puniſhable; more eſpecially when 
che commiſſion of fach crimes is accompanied with a long train gf 
forethought, contwwance; machination, and artifice, where the 
crimes themfelves are frequently reiterated, and where the ſecurities, 
bills, obligations, promiſſory notes, or tickets, for ſums of money, 
forged or counterfeited, uſed, uttered, or vended, are many in num- 
ber, and for a confiderable:fum of money: Yet true it is and of ye. 
rity, that you, the ſaid John Raybould, are guilty of all and each, 
or one or other, of the foreſaid crimes, aggravated as aforeſaid; in 
ſo far as the ſaid Sir James Maxwell of Pollock, Baronet, James 
Ritchie, and Company, having, in the courſe of their buſineſs a; 
bankers, iſſued a number of promiſſory notes, payable, at their office 
in Glaſgow; to James Struthers, or the bearer, on demand, for the 
ſum of twenty ſhillings Sterling each, ſubſcribed by David Fleming, 
caſhier to the ſaid banking company, and John Maccall, one of the 
partners of 'faid campany ; which notes did paſs and were circulated 
among the lieges, and became a medium of commerce, by being gi- 
ven and received in payments as money or caſh, or in lieu thereof, 
among the heges in general; you the ſaid John Raybould, throwing 
off att: feartof God, and regard to the laws, did fraudulently and fe- 
loniouſly! deviſe and execute a ſcheme for counterfeiting and fabri- 
cating a number of notes in imitation of the foreſaid notes: for ha- 
ving procured one of the notes ſubſcribed and iſſued in manner a- 
bove ſet forth, you did, on one or other of the days of the month 
of Auguſt, which was in the year of our Lord one thouſand ſeven 
hundred and fixty-ſix, or one or other of the days of the month of 
July preceding, repair to the town of Birmingham, where you ap- 
plied to an engraver, and deſired him to engrave for you a copper- 
plate as like as poſſible to that from which the ſaid note, then in 
your poſfeſhon, had been caſt off; and the engraver having engra- 
ved a copper-plate accordingly, you did cauſe him to rectify ſome 
diſcrepancies which you obſerved between the impreſſion made by 
that copper-plate and the note in your poſſeſſion; and you did fur- 
ther 
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ther endeavour to prevail with him to! engtave the number, date, 
ae name, and ſubſcriptions of the ſaid John Maccall and Da- 
vid Heming; but he having informed you, that that could not be 
done ſo as to make them exactly reſemble the: writing: of -a pen, but 
would always be diſtinguiſhable therefrom; you did employ a perſon 
to caſt off five hundred impreſſions from the ſaid plate; and you did 
ſolicit and deſire the ſaid engraver, and other perſons in the ſaid 
town of Birmingham, to fill up with a pen the dates, numbers, and 
creditor's names in the blanks of the daid impreſſions; as alſo, to 
write the names of John Maccall and David Fleming on them, in i- 
mitation of the ſubſcriptions of the original notes; and you endea- 
voured to engage them to do ſo, by offering them rewards in mo- 
ney: but they having refuſed to do as you deſired them, you 
brought the ſaid five hundred impreſſions along with you from Bir- 
mingham to your own houſe, at the ſaid village of New Merchiſton, 
and ſhire of Stirling; and in that place, or in other places in the 
neighbourhood thereof, on one or other of the days of the month of 
September, in the year 1766, or one or other of the days of the 
month of Auguſt immediately preceding, you did forge or counter- 
feit the ſubſcriptions of the faid John Maccall and David Fleming, 
ſubjoining theſe forged or counterfeited ſubſcriptions to ſundry im- 
preſſions from the copper-plate which you had cauſed to be engra- 
ved in imitation of the notes iſſued by the ſaid Sir James Maxwell, 
James Ritchie, and Company; and you did alſo forge or counterfeit 
2 date, numbers, and the name of James Struthers, in the blanks 
of the ſaid impreſſions, in imitation of the manner in which ſuch 
blanks were filled up in the notes iſſued by the ſaid Sir James Max- 
well, James Ritchie, and Company; or you did cauſe and procure 
others to forge or counterteit the ſaid ſubſcriptions, numbers, date, 
and name, in manner and for the purpoſe above mentioned; and 
on one or other of the days of the ſaid month of September 1566, 
or of the ſaid month of Auguſt immediately preceding, you, the ſaid 
John Raybould, did, at the ſaid village of New Merchiſton, or at 
ther! places in dle neighbourhood thereof, or at Perth, or other pla- 
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ces in che counties of Perth, Stirling, Linlithgow, and Fife, or one 
or other of them, uſe, utter, or vend, the notes ſo forged or coun- 
terfeited, or procured to be forged or counterfeited by you, by ut- 
tering them yourſelf, on different occaſions, and circulating them x 
_ cath, in place of true notes; or by delivering them to others to he 
uttered and circulated as cath ;- and by procuring and cauſing them 
ſo to be circulated, uttered, and vended, knowing them to be falſe 
and forged. At leaſt, fifty notes reſembling the notes iſſued by the 
{aid Sir James Maxwell of Pollock, James Ritchie, and Company, 
and ſubſeribed by the ſaid David Fleming and John Maccall, were 
forged or fabricated ; and twenty-two of the ſaid falſe and counter- 
feited notes were uſed, uttered, and vended, within the time afore- 
faid'; and ydu the ſaid John Raybould 'was: guilty, actor, or art and 
part, in the forging or counterfeiting the ſaid fifty notes; and of u- 
ſing, uttering, or vending, twenty-two of the ſaid fifty forged or 
counterfeit notes, knowing them to be falſe or counterfeited; and 
which fifty falſe notes are produced and lodged in the hands of the 
clerk of juſticiary, conform to a ſchedule or liſt hereto annexed, ex- 
preſling the particular numbers thereof; which ſchedule or liſt is 
here referred to, and held to be repeated as part of this indictment : 
And you the ſaid John Raybould having been accuſed for the ſaid 
crimes, before the Lords of Council and Seſſion, by a complaint, 
and an additional complaint, both at the inſtance- of his Majeſty's 
Advocate, for his Majeſty's intereſt, and alſo at the inſtance of the 
ſaid Sir James Maxwell, James Ritchie, and Company, with con- 
courſe of his Majeſty's Advocate, mentioning and referring 
to ſchedules of the ſaid fifty falſe notes, and other papers an- 
nexed to the ſaid complaints, as having been then produced be- 
fore the ſaid court, and lodged in the hands of the clerk to the 
{aid complaints; and proof having been allowed by the court, and 
led by the complainers, in ſupport of the ſaid complaints, by 
the examination of witneſſes, and production of writings, the ſaid 
Lords of Council and Seſſion, by their decreet, bearing date the 27th 
day of the month of November laſt paſt, 1767, found it proven, 
. 6c That 
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« That the forty-five notes or writings made in the form of tiventy- 
« ſhilling notes iſſued by the ſaid Sir James Maxwell, James Ritchie, 
« and Company, bankers, forty-four, of which are dated the 3d of 


« June 1765, and the other the 3d of June 1763, particularly ſpe- 
« cified, and contained in the ſchedule annexed. to the foreſaid pe- 


« tition and complaint, being the. thirty-ſix firſt numbers; and 
« numbers 57. 58. 59. 60. 61. 62. 63. 64. and 65. of the ſaid fche- 
« qule, all now lying in proceſs; as alſo the five notes or writings, 
made in the form aforeſaid, being numbers 68, 69. 70. 71. and 72. 
e of the ſaid ſchedule annexed to the additional complaint, alſo ly- 
e ing in proceſs, and each of them marked by the ſubſcription of 
the Lord Auchinleck, Preſident for the time, as referred to here- 
« in, are all, and each of them, falſe, feigned, forged, and fabri- 
«© cated; and that the ſaid John Raybould is guilty, actor, art and 
part, of forging and fabricating the ſame: And alſo found it pro- 
ven, That the ſaid John Raybould is guilty, actor, art and part, 
« of uttering twenty-two of the ſaid notes or writings, as true notes 
*« of the faid Sir James Maxwell, James Ritchie, and Company, 
„knowing the ſame to be falſe and forged, being the following ar- 
( ticles in the ſchedule, viz. numbers 14. 15. 16. 18. 19. 20. 35. 36. 

* 57. 58. 59. 60. 61. 62. 63. 64. 65. 68. 69. 70. 71. and 72. marked 
« as above by the Vice-Prelident's ſubſcription ſubjoined to each 
© note, to diſtinguiſh theſe twenty-two writings. from the others: 
and therefore they reduced and improved the ſaid fifty notes or 
* writings, and decerned and declared accordingly ; and remitted 
* the ſaid John Raybould to the court of juſticiary.” Which de- 
creet, or extract thereof, together with the ſaid fifty forged and 
counterfeit notes, to which it relates, are all now lodged in the 
hands of the clerk to the court of juſticiary, that you may ſee the 
lame; and the ſaid decreet is to be repeated before the court of juſti- 
cary as evidence againſt you, of your being guilty of the crimes a- 
bove mentioned. And your guilt in the premiſſes, or your being: 
at and part therein, being found proven by the verdict of an aſlize, 

before the Lords Juſtice-General, Juſtice-Clerk, and Commiſſioners 


of 


\ 
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0, 
of Juſticiary, you, the ſaid John Raybould, ought to be puniſhed 
with the pains of death, and cotifiſcation of n to the terror 
of others to commit the like in time coming.” 

After the indictment was read, the priſoner was aſked, what he 
had to fay? he anſwered, That he was not the perſon tried before 
the court of ſeſſion; and his counſel argued, it was Oy to prove 
the identity here as in an attainder. 

The counſel for the proſecutors thinking this objection good, de- 
ſerted the diet pro loco et tempore, as they had not ſerved any liſt of 
witneſſes upon the prifoner, and ſo could not have proved the iden- 
tity. — Upon this he was recommitted. 

Afterwards he was of new indicted as before, and a liſt of witneſſes 
ſerved upon him, containing perſons that could prove the identity, 
ſuch as clerks of ſeſſion, keepers of the priſon, &c. - 

Upon this, to ſave trouble, he admitted himſelf to be the perſon 
that was tried before the court of ſeſſion, pleaded, Not guilty, and 
the trial went on. The decree of the court of ſeſſion was read to the 
jury. He petitioned for production of ſome papers which had 
been exhibired before the court of ſeſſion; and the proſecutors ex 
gratia conſenting, production of them was ordered, and the agent 
for the proſecutors deponed as in an exhibition, The priſoner's 
meaning in this was, to prove, that another perſon had filled up the 
ſabſcriptions to the notes. 

Mr Solicitor ſaid, The jury had better bring in their verdict in 
the terms of that againſt Serjeant Young, Ne 57. which bears, © In 
<« reſpec of the decreet of the court of ſeſſion, finds him guilty,” 
than in the terms of that againſt Mrs Macleod, No 39. which bears, 
«© That, by the decreet of the court of ſeſſion, the libel was proved.” 
— The counſel for the pannel quoted Lord Bankton ; who, in his 
cas (vol. 1. p. 298.), ſays, The jury may acquit the pannel, 

ce if the yon that convinced the court of feſſion be not ſatisfactory 
e to them.“ | 
In this caſe, Gough capital, the Lord Juſtice-Clerk thought it 


proper 
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proper to ſpeak to the jury, in order to explain to them the peculiar 
nature of trials for forgery ; his Lordſhip at the ſame time told them, 
that if they thought the judgement of- the court of ſeſtion erroneous, 
they might find the priſoner not guilty”; and 'the reſt of the Lords 
were of the ſame opinion, ; 

The jury unanimouſly brought in a verdict, in reſpect of the 
aid decreet, finding him guilty art and part of the crimes libelled;“ 
and their foreman ſaid, they had not reſted" upon the authority of 
the court of ſeſſion, but had conſidered the proof recited in the ex- 
tract of the decree.—— He was condemned to be Hanged, and exe- 
cuted accordingly. a pn yy | aN 
455 Solicitor, Wight, Maclaurin, Croſbie. | Alt. Rac, Armſtrong, Ja. Boſwell. 


— 
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Sir George Mackenzie, Lord Stair, and others, are agreed, that 
1 decreet of the court of ſeſhon, finding a forgery proved, and re re- 
mitting the perpetrator of it to the juſticiary, is | probatio probata ; 
and that the Jury, upon 'production of it, muſt find, him guilty, 
Lord Bankton alone holds the reverſe to be law; and he is unc ue- 
ſtionably in the right. ehh ack 

There is good reaſon for wafer the court of hg nas to 
this crime, though 3 it be a civil court; there is good reaſon. for deny- | 
ng the perſon accuſed of forgery the privilege of forcing on his trial 
within a limited time; and there is good reaſon for leading the 
proof, not (as f in other crimes) in preſence of the jury, but before 
the Lords of Seſſion. All theſe tranſgreſſions of the common rules | 
of law are neceſſary ; ; becauſe in forgery the expiſcation of the truth 
is commonly Very tedious and difficult, and conſequently not 1NCon- 
ſiſtent with the dilatory forms of the ſeſſion, though incompatible 
with the peremptory diſpatch of the juſticiary. But as there is no 
neceſſity for any more exceptions, there is no foundation for main- 


taining, that a yeraet Tihowd, paſs of courſe upon a remit from the 
ſeſſion. 


Av 4 . | | 
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No 81. February 1768. 
His MAJEsS T vs ADVOCATE, 
AGATE 


Faire ARCHIBALD. 


The diet may be deſerted pro loco et tempore, and the pannel recommit. 
ted, after an interlocutor on the relevancy has been pronounced — Kill: 
ing in a quarrel, not with a W hon, but blows ere the fiſt, nt 

murder. 


E was indicted for murdering Peter Lawſon, day-labourer at 

Duddingſtown, on. the 23d September 1767, in ſo far as he 
did, then and there, aſſault the deceaſed again and again, and by 
blows with his hands did beat him to the ground, and either killed 
him by theſe blows, or choked or ſtrangled him, when upon the 
ground, with his own cravat, or a handkerchief, which was about his 
neck, 

He pleaded, Nat guilty ; and his counſel argued, Dec: 14. 1767, 
That as he was neither charged with a premeditated intention of be- 
reaving the deceaſed of his life, nor was the mode of bereaving him 
of his life ſo qualified as that a legal preſumption of ſuch intention 
| was neceſſarily to be inferred from the act itſelf, the libel as laid 
was not ſufficient to eſtabliſh the-crime of murder againſt him, the 
facts in it amounting to no more than caſual, or at moſt culpable, 
homicide. 

The court, Dee. 18. 1767, took the debate to con: :deration, and 
ſome days after found the libel relevant, and allowed the pritoner to 
prove all facts and circumſtances, &c. and appointed a day (Dec. 21.) 
for taking the proof. 5 

When the court met for that purpoſe, Mr Solicitor ſet forth, That 
on account of ſome cirumſtances lately come to his knowledge, he 


ound; it neceſſary to deſert the diet pro loco et tempore; and he move 
| the 
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the court therefore to deſert the diet, and grant a new warrant for 
recommitting the pannel. 

This was oppoſed by the counſe] for the pannel; who Ge d 

That by the interlocutor pronounced on the relevancy, an act of li- 
uſeonteſtation had taken place; and that the pannel, in conſequence 
of the judgement, was intitled to be tried by a jury upon the in- 
qictment now in court, and either abſolved from the charge of mur- 
der, or condemned. | 

The court having ordered informations on 5 point, they were 
given in accordingly. 

The plea maintained for the priſoner was, That as the Advocate 
had charged him with the crime of murder, and he had pleaded, 
Not guilty, and argued various points of law in his defence, on 
which the court had pronounced a judgement, litiſconteſtation had 
been made, and thereby he had a zus qugſitum to be tried by a jury 
upon this indictment as it ſtood, if the Advocate inſiſted; and he 
ought to be diſmiſſed from the bar if his Lordſhip did not inſiſt. 
The Advocate cannot, by deſerting the diet pro loco et tempore, de- 
prive the priſoner of the benefit of the judgement pronounced, and 
afterwards bring a new indictment, either in the ſelf-ſame words, 
or containing a different charge. If this were competent to the 
King's Advocate, it muſt likewiſe be competent to a private pro- 
ſecutor ; for the former was not more privileged than the other; 

and the conſequence would be, that though the priſoner can, by no 
form or device whatever, when judgement ſtands againſt him, ap- 
ply for a rehearing ; yet the proſecutor, in all cafes, may reclaim as 

often as he pleaſes in an indirect method. Formerly it was the prac- 

tice to pronounce articulate interlocutors of relevancy, both with 

reſpect to the libel and defences; and though that practice has for 
lome time paſt been departed from in moſt caſes, yet it ſometimes is 

full followed, and may at the pleaſure of the court be again render- 

ed general, Now” ſuppoſe that the relevancy of a defence has been 

ſuſtained by the narroweſt plurality, the priſoner has a manifeſt in- 

tereſt to proceed to trial; becauſe, if he proves the defence, he falls 

302 to 
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priſoner pleads to the indictment, or when the jury are charged 
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to be aſſoilzied in confequence of the judgement pronounced. Supper, 
further, that one of the judges who voted for ſuſtaining 8 
fence is removed from the bench, either by death or diſeaſe, it 8 
plain, that if the proſecutor may deſert the diet, bring a new actio 
and again force the priſoner to debate the relevancy, his n 
that was formerly ſuſtained may be now over- ruled, and a man 
doomed to death by this ſecond judgement, who would have been 
acquitted had he gone to trial the day before upon the firſt. 
In anſwer, it was argued for the proſecutor, firſt, That he cannot 
admit there is any thing in our criminal trials ſimilar to the Roman 
litifconteſtation, which was a judicial contract, binding upon the 
parties from their conſent. This may do very well in civil caſs; 
becauſe a man may diſpoſe of his property as he pleaſes; but X 
will not hold in criminal caſes, becauſe the law cannot admit of 
the idea of a perſon contracting for the diſpoſal of his life or limbs: 
Nemo eft dominus membrorum ſuorum. And hence, though ſome writer 
on the criminal law do mention litiſconteſtation in general, yet they 
do it but ſlightly, and are not well agreed what it is, or when it 
takes place : and rhe truth is, that however proper litifconteſtation 
may be in civil caſes, in which the nature and effects of it have 
been accurately aſcertained, the nature of, and procedure in, crimi- 
nal caſes, is ſo very different, as not to admit of this form, 
But, 2dly, Suppoſing litiſconteſtation to be adopted into the cri- 
minal law, there is no reaſon why it ſhould take place on pronoun 
cing an interlocutor on the relevany. There are two other periods at 
which it would ſeem more properly to commence ; either when the 


with the priſoner, At the beginning, if the diets are not called, and 
either proceeded in or continued, the inſtance falls, and the priſon- 
er muſt be diſmiſſed. After the jury are ſet, the trial aſſumes a dif- 
ferent form ; for after that period, it muſt be brought to a conclu- 
fion, and there can be no continuation. "Theſe two periods, there- 
fore, are important ; but the judgement on the relevancy gives No 


new form to the trial; nor is the diet conſidered to be a whit ſtrong- 
er 
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er after that judgement than it was before; and the court has as 
much the power of adjournment after it, as it had before. 


Further, the priſoner miſtakes the nature of the Roman litiſcon- 
teſtation, and the period of its commencement, It appears from 
Geddeus, ad l. 36. F. De verb. fignif. and other civilians, that litiſ- 
conteſtation was entirely the work of the parties, and not of the 
court. After the parties had opened their different alledgeances to 
the magiſtrate, he appointed a judge to try the facts, and gave him 
a form by which he was to determine. This was called the /itts con- 
fitutio, and was exactly ſimilar to the interlocutor upon the relevan- 
cy with us. After the judge was appointed, the parties entered in- 
to a ſtipulation, binding themſelves to ſtand to the decree of that 
judge; and thereupon took the byſtanders to witneſs, This was litiſ- 
conteſtation, Hence it is plain, our interlocutor on the relevancy is. 
not the litis conteſtatio, but the litis conflitutio; and if litiſconteſtation 
is to be ſqueezed into the forms of this court, it can only take place 
when the jury are ſet. Matthæus, p. 472. Carpzovius, par. 3. 
queſt, 106. f 67. 70. 71. et quæſt. 113. H g. treat but ſlightly of li- 
tiſconteſtation, and make it ariſe when the party pleads to the in- 
dictment. Mackenzie takes no notice of it at all; which is ſtrong 
evidence that it is unknown to our criminal law, 
zZaly, The Roman litiſconteſtation, and that which obtains in our 
ciril courts, puts an end only to declinatory or dilatory defences ; 
but does not bar either party from varying or amending their alled- 
geances upon diſcovery of new matter. Heinec. Pand. par. 2. 43.; 
Starr, b. 4. tit. 40. $4.5. et 6. This is all the proſecutor contends 
tor, when he maintains, the Advocate has a power of deſerting diets, 
and bringing new proſecutions at pleaſure. If the priſoner were to 
be allowed ſuch power, no trial would ever go on ; therefore he has 
it not. At the ſame time the proſecutor admits, that the court may, 
and ought, to give him relief at any period of the trial, when a new 
defence occurs, or a diſcovery of ſomething favourable to him has 
been made. The Advocate ſhould not defert the diet, and bring a 
new trial, unleſs ſomething material occurs; and he never will do 
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ſo without good reaſon. - That, however, he is not obliged to ex. 


plain, as the law preſumes, that he means what is fair to the pri- 
ſoner, and is incapable of abuſing his office. The information he 


receives, however, is very often inaccurate. Material witneſſes oft- 
en do not appear; and on theſe, and other accounts, it is abſo- 
lutely neceſſary that the Advocate ſhould have a power of deſerting 
the diet. The priſoner's notions of litiſconteſtation might often be 
hurtful to men in his ſituation; as in the caſe of an act of indemni- 
ty paſſing after the interlocutor on the relevancy, and before the diet 
for taking: the proof, or of ſome material witneſſes for him being 
withdrawn or diſabled from attending. 

A private proſecutor is in a different ſituation from the Advocate; 


becauſe the law does not eſtabliſh the ſame preſumptions in his fa 


vour; and therefore, if he were to deſert the diet in order to bring a 
new trial, the court would not allow him without ſhowing good 
cauſe. But a breach of oath and of office is not to be preſumed; 
and as expediency and neceſſity require, that the Advocate ſhould 
have ſuch power, it muſt be allowed him, unleſs the priſoner can 
point out a ſtatute poſitively diſcharging it. The bare poſſibility of 
abuſe cannot be liſtened to. There is no reaſon to fear any will be 
committed by the Advocate, or- by the judges of this court; to 
which the priſoner pays a very bad compliment, in ſuppoſing, that 
an interlocutor, ſuſtaining the relevancy of the defence, could be 
altered upon a change happening in the bench. 

The act 1701 may quiet the priſoner's fears, as it forces the Ad- 


vocate to bring trials to a concluſion within a reaſonable time: and 


it muſt be obſerved, that this ſtatute ſuppoſes a power of deſerting 
diets at any period. It enaQs, That if no proceſs be raiſed, and executed, 
within the time allowed, or in caſe of not inſiſting at the diet, and bring- 
ing the proceſs to a concluſi fon within the aforeſaid ſpace, it ſhall be lawful, - 
&c. | ' | 

Though the Advocate has not very often occaſion to make uſe of 
this power, yet ſeveral precedents fince 1700 have been diſcovered 


that are in point; caſe of Hamilton, 3oth July 1716; caſe of Pro- 
| | 9 vol 
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voſt Stewart in 1747, in which the very objection now ſtated was of- 
ſered and over- ruled: and caſe of Sinclair at the circuit at Inverary 
* * caſe of Janet Ronald [ſee N? 72. ] not only confirms the pro- 
ſceutor's doctrine on this point, but carries it a great deal further. 
The judgement in her caſe eſtabliſhes, that the diet may be deſerted 
even after the jury is incloſed, when there is a good reaſon for it. 
Caſe of Alexander and Charles Kinlochs in October 1740, taken no- 
tice of by Juſtice Foſter, The law of England 1s more tenacious of 
forms than that of Scotland; and this deciſion ſhows, that the Eng- 
lh judges will not allow forms to get the better of juſtice, In the 
caſe of Kinlochs, the jury were charged with the priſoners; and 
therefore the trial undoubtedly ſhould have gone on, and a verdict 
been returned. - It was contrary to form to- hear the priſoners upon 
their defence at that period of the trial; yet, notwithſtanding, the 
Engliſh judges diſpenſed with the form. The way of getting the 
better of it in England is by withdrawing a juror; the way of doing 
it in the court of Juſticiary is by deſerting the diet. 

Replied for the prifoner: Two capital miſtakes run through the 
proſecutor's argument; %, That he has an incontroulable power o- 
ver the diets of court; 2d/y, That he has a much greater power in 
criminal actions than a private proſecutor, 

As to the firſt, it is the court alone that poſſeſſes any power over 
its own diets; and no perſon whatever can interfere as to this matter: 
And accordingly the records never bear, that the Advocate deſerted 
the diet, but that he moved the court, that the diet ſhould be de- 
ſerted; and upon this the court pronounced an interlocutor, deſert- 
ing it accordingly ; and ſometimes without any motion, the court 
does it ex proprio metu. This procedure is agreeable to the law; 
which requires, that every proſecutor, before he can raiſe a criminal 
ation, ſhall find caution, not only to report the criminal letters duly 
executed, but that he ſhall inſiſt at the diet appointed. This is en- 


ated by the ſtatute 1579, c. 28. which makes no diſtinction: ſo 
3 | that. 
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that it is clear, that every proſecutor, unleſs he obtain leave from 
the court, is under a legal neceſſity of proceeding. 

As to the proſecutor's other miſtake, the truth is, that the powers 
of the Advocate do not differ from thoſe of a private proſecutor, 
if there is any difference, thoſe of the latter are the moſt extenſive. 
In the early periods of our law, there was no public proſecutor, 1; 
appears from our old law-books, that profecutions anciently were 
brought either at the inſtance of private parties having a proper title 
without any public aid or concurrence, or elſe without any private 
proſecutor, upon a dittay taken up by an inqueſt, much in the ſame 
manner that bills are found by a grand jury in England; and a roll 
of theſe dittays was called the Porteous roll, | 

Puniſhments, during the infancy of our law, were but few in num- 
ber, and generally corporal ; afterwards it became' faſhionable to pu- 
niſh by eſcheats, forfeitures, and fines. Hence the fiſk had an inte- 
reſt in every trial, and its officers lent their aid to proſecutors. This 
practice probably crept in about the beginning of the 16th century, 
as before that there is no mention of the Advocate as a public pro- 
ſecutor, nor indeed any mentfon of him at all. Long after he in- 
terfered in trials, he never proceeded without a private proſecutor, 
who, in our ſtatutes, is generally denominated the former. This 
appears in part from the above-mentioned act 1579, and from ſeve- 
ral others. His intereſt was dependent on that of the private party, 
who could diſcharge the proſecution without the Advocate's conſent, 
and againſt his will: but by the ſtatute 1587, c. 7. it is enacted, 
That the treaſurer and advocate purſue ſlaughters, and other crimes, 
though the parties be ſilent, or privily agree. That this a paſſed 
merely in commodum fiſei, is plain from the treaſurer having a right of 
action as well as the advocate. But it gives no powers to either of 
them beyond what the private party poſſeſſed; nor can it be inter- 
preted ſo as to make the inſtance or concourſe of either neceſlary in 
criminal proceſſes, or to exclude a private proſecutor, who has 4 
proper title, from inſiſting, without the aid of the public officer 


And ſo Sir George Mackenzie underſtands it: for in his obſerva- 
+ | tion 
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tions upon it, he ſays, As parties may purſue crimes without 
« concourſe of the King's Advocate, ſo by this act the King may 


a purſue without an informer, ad vindictam publicam. No ſtatute ſince 


hath increaſed the Advocate's power in this matter; ſo that it now 
ſtands preciſely as it did in 1587. Whatever inclination there may 
be at preſent to magnify his power, this proceeds probably from 
this office having been exerciſed for a long period with great pro- 
priety; but as the experience of times paſt ſhows it has been abu- 
ſed, there is great reaſon to beware of ſtretching its power beyond 
the limits preſcribed by law. | | 

As to litiſconteſtation, crimes are perhaps rarer in Scotland than 
in any other country. The conſequence of which is, that our cri- 
minal law is not well aſcertained by precedents; and it would ap- 
pear the point in queſtion has never been deliberately argued or de- 
termined : but it often has in the civil courts, Dict. voce Proceſs ; 
and there is reaſon for giving as much effect to litiſconteſtation in 
criminal as. in civil caſes. Indeed there is more reaſon for ſhorten- 
ing the procedure in criminal trials; and accordingly the forms of 
court are all calculated ſo as to effectuate that purpoſe, Hence the 
diets are peremptory. | 

The forms of the Roman law are not well known to us; and it is 
unneceſſary to enter into a diſquiſition upon litiſconteſtation among 
the Romans; for it is not upon a word that the priſoner's argument 
reſts, The proſecutor's quotations apply only to the proceedings be- 
fore the prætor in civil caſes: the criminal trials were before the 
comitia, where neither prætors nor judices pedanei could tnterfere. 

Though it is true, that men cannot by contract diſpoſe of their 
life, liberty, or limbs; yet the judicial acts and deeds of parties may 
produce certain effects, which, if inveſtigated by principles, reſolve 
into a judicial quaſi contract. Thus a man may plead guilty, and 
will be condemned upon his own confeſlion, without any proof, 
He may wave objections to the relevancy, go to trial, and be con- 
vitted; nor would the proceedings be annulled, though it could be 


3 5 ſhown, 


42  CRUMINAL "CASES Weg, 
ſhown, that'a youu ane 1 againſt the libel, and that the pi 
ſoner knew it. | 

This afford an anſwer to the caſes of Hamilton, Sent and 
Sinclair: for in none of theſe was any objection moved againſt de- 
ſerting the diet; ſo that the priſoner was tied down by his own tacit 
confent; and in Stuart's caſe the motion for deſerting the diet ex- 
preſsly Reveal a power to bring a new action. And as to Ronalq'; 
caſe, in fo far as it finds any more than that the verdict was illegally 
returned, 1t determines a caſe that was not truly before the court, and 
of which it had not an opportunity of being deliberately informed: 
ſo in that view it cannot claim the authority of a precedent, But 
further, it is not to be inferred from the judgement in that cafe 
that an interlocutor on the relevancy does not give the priſoner : 
jus quæſitum of going to trial upon the libel that has been found re- 
levant: it only eſtabliſhes, That when the death of a juryman, or 
ſuch accident, makes it impoſſible for the jury that was charged 
with the priſoner to return the verdict, that jury may be diſcharged, 
and a new one ealled : but it follows not from this, that the ſecond 
jury 1s to be unconnected with the libel. The ſame libel that wa 
exhibited 1 in court is that on which the trial muſt proceed ; and the 
priſoner muſt be tried by a jury ſelected out of the liſt of forty- -five 
ſubjoined to that libel. 

As to the Iaw of England, quoted for the proſecutor, its forms ar 
quite different from thoſe of the law of Scotland. With us every 
point of law ought to be ſettled before the libel goes to the jury; and 
regularly no queſtion of law can. oceur after a verdict, excepting it 
be ſpecial : but in England, every thing is entire to the laſt, and 
may be pleaded in arreſt of judgement after the verdict. At the ſame 
time, however, the caſe quoted from Foſter has no connection with 
the preſent. The priſoner had been led into an error in point of 
form, by relying on the opinion of the court, The error was diſ- 
covered in time; and the court, proſecutor, and priſoner, all con- 


curred in laying hold of the legal remedy.. 
A The 
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The court pronounced the ſame interlocutor upon this indidtment 
chey had done on the former, and the trial proceeded. 

The jury brought him in not guilty.— See the reaſon in one of 
the opinions on Campbell's caſe in 1769. 


AF. Pat. Murray. Alt. Croſbie. 


No 82. September 1768. 


Joun LACHORE, with concourſe of his Majeſty's Advocate, 
AGAINST 


JaMEs STEVEN, and others, 


Libel, in which, by miſtake, moſt part of the major propoſition was left 
out, diſmiſſed. | 


Heſe defenders were brought to trial, for a riot, before Lord Ale- 
moor, at a circuit- court held at Glaſgow in September 1768. 
By miſtake, in writing out the criminal letters, the greateſt part 
of the major propoſition was a-wanting ; for my ſet forth, That 
* whereas by; yet true it is and of verity, that and then the fact 
followed. 

It was objected for the defenders, That the libel ought to be diſ- 
miſled, becauſe it was not founded on any law, and was nonſenſe as 
it ſtood, 

Anfwered, The libels are commonly conceived in the form of a 
ſyllogiſm; yet it is not neceſſary they ſhould be ſo. It is ſufficient 
to charge a criminal fact properly ; and that is done in the minor 
propoſition of this libel. | 

Rephed. Suppoling a ſyllogiſtical form were not eſſential, yet when 
that form has been adopted, it ſurely muſt be followed out. 

The judge diſmiſſed the libel, 


Ac. Croſbie. Alt. Maclaurin. 
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No 83. ER Vu. 1768, 
The PROCURATORs-FisCAL of the Sheriff- court of Edinburgh, 
| br AGAINS T 


JohN FoRTUNE, and others, vintners and poultrymen in Edin- 
burgh. | 


Game laws, 


S the facts and arguments on both ſides are fairly ſtated in the 
paper for the procurators-fiſcal, it ſhall be inſerted ad lomgumn, 


** Anſwers for John Gibſon and William W, aller, n procurators-fiſca 
of the ſheriff-court of Edinburgh, to the petition and appeal of Jabn 
Fortune, Oc. vintners in Edinburgh ; and to reaſons of appeal far 
John Watſon, Oc. poultrymen in Edinburgh, from a judgement or i- 
terlocutor of the ſheriff-depute of Edinburgh, pronounced againſt then 
upon the petition and complaint * the ſaid * Gihſen and Wilhan 
Walker. 


The Scots legiſlature had an early attention to the preſervation 


of the game. They conſidered the ſports of the field as connected / 
with that turn and diſpoſition of mind adverſe to ſoftneſs and eſ- . 
feminacy, and productive of uſeful and manly atchievements. i 
That ſuch was the opinion of our forefathers, we learn from va- 
rious parts of our ſtatute-book. Thus the preamble of the act of th 
James VI. 1600, cap. 23. againſt the ſlaughter of wildfowl, ſets to 
forth, © Foraſmeikleas, by common conſuetude of all countries, ſpe- Ne! 
** cial prohibition is made to all forts of perſons to flay wyldfow|, ui 
hair, or venniſon, except fik as by their revenues may beare the Cal 
„ charges and burdings of the haulkes, hounds, and dogs, requi- eff 
4 ſite in ſik paſtymes, in reſpect the ſamine as well hes been created 550 
U0! 


“ for the recreation of mankind as for their ſuſtentation ; lykeas 


« it is of truth, that by diverſe and ſundry acts of parliament, o- 
e 
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« ther ſtatutes and proclamations made heretofore, all ſlaying of 
« wyld fowl and beaſts, by any indirect means, fik as hagbut, grin, 
« net, and fowler-dog, 1s ſpecially forbidden, and diverſe penaltys 
contained in the ſamine acte ; yet nevertheleſs, fik hes bene the 
« ſſackneſs of execution of the ſamine, that diverſe and ſundry per- 
« ſons, having greater regard for their gain and commodity, whilk they 
« purches by the ſelling of the wyld fowl to ſikperſons wha perfers 
« their aum inordinat appetite and gluttony, either to the obedience of 
« the lawes, or to the recreation that may be had by the direct 
« laying of the ſamen, hes uſed all the ſaid indirect means in ſlay- 
* ing of the ſaids wyid fowles and beaſts, whereby this country, 
being ſo plentifully furniſhed of before, is become altogether 
* ſcarce of ſik waires : For remed whereof, and that the continuing 
* of the ſaid abuſe may not procure worſe inconvenients, ſceing in 
* time of peace, in all time bygone, the ſaid paſtimes of hunting and 
* halking were the only means and mſtruments to keep the haill liedges 
* bodies frae not becoming altogether effeminat.” 

The ſame language is held forth in the act of James VII. 1685, 
cap, 20. intitled, Act for preſervmg the game, the enactments of 
which proceed upon the narrative of the great prejudice the king- 
* dom doth ſuſtain in the decay of. deer, roes, and wildfowl; and 
that there is not only danger of an utter decay of ſo uſeful crea- 
* tures, but the manly exerciſes off hunting and hawking is like io be al- 
together neglefted.” 


Such were the ſentiments of our anceſtors; and if a century ago 
the legiſlature of this country thought it an object worthy of atten- 
tion to preſerve for the lieges every amuſement of a manly and ge- 
nerous nature, it will not appear an object of leſs attention to thoſe 
who are called upon to execute the laws in theſe later times, when 


cards and dice, and every other ſedentary amuſement, which the 
efeminacy of modern invention can deviſe, ſeem to gain ſo much 
ground, in competition with more manly and leſs ruinous recrea- 

uons. | 
Your Lordſhips will no doubt recollect the ſeverity of laſt win- 
ter- 
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ter- ſeaſon, when the long-continued ſtorms of ſnow afforded a fair 
opportunity to every poacher and deſtroyer of game to kill whate. 
ver quantities he thought proper; in ſo much that there was nc , 
ſingle day when the ſtreets of this city were not covered with game 
of every kind, to the number of hundreds at a time: the effec, 
of which every ſportſman can now tell ; for, without exaggeration 
it can ſafely be averred, that 1f a ſeaſon of a fimilar nature the 
ſoon to happen, and the like practices allowed to go on, there would 
be almoſt a total annihilation of the. game in the Lowlands of Scot- 
land. | ; 

very gentleman in the country ſaw, that ſuch was to be the eſſeg 
of thoſe abuſes; and loudly complained, that the executers of the 
law ſhould be ſo very inattentive to preſerve for them thoſe amuſe. 
ments and recreations upon their own property, which the legiſlature 
had guarded with ſuch anxious care. 

In thoſe circumſtances, the reſpondents thought it their duty to 
ſtep forth in a ſpirited and vigorous execution of the law, even al- 
though it ſhould procure them the ill- will of thoſe, who, in the lan- 
guage of the act of parliament, preferred their own inordinate appetite 
and gluttony, either to the obedience of the laws, or to the recreation that 
may be had by the direct flaying of the game. 

Accordingly a complaint was exhibited to the ſheriff-depute of 
this county, at the inſtance of the reſpondents, conjunct procura- 
tors-fiſcal of court, libelling upon the ſtatutes for the preſervation of 
the game; particularly upon the acts the 24th of his late Majeſty, 
and the 1ſt of his preſent Majeſty, calling the appellants as defend- 
ers; and concluding, That they ſhould be fined and amerciated, 
conform to their particular offences contained in the foreſaid ads; 
the one moiety of ſaid fines payable to the purſuers, and the other 
moiety to be given to the poor, for a terror to others to commit the 
like in all time coming. | | 
It is unneceſſary, either to recite the particular defences which are 
ſtated in the petition, and will fall hereafter to be taken notice of, or 
to narrate the different ſteps of procedure; the regularity of which 

| are 


Nor. 1768. PROCURATORS-FISCAL againſt FokTUNE, &c, 497 


are not, nor cannot be controverted, as will appear to your Lord- 
ſhips from the extract of the proceedings produced. 

The ſheriff, Feb. 19. 1768, pronounced the following interlocu- 
tor, as applicable to the reſpective defenders, who are either vintners 
ind tavern-keepers, or venders of poultry within the market of E- 
dinburgh. © Having ſeen and conſidered the complaint, with the 
« qJeclarations of the defenders, John Fortune, Janet Gardner, Wil- 
4 lam Grant, Richard Mackenzie, and James Thom, and oath of 
« the defender Criſtopher Alexander, holding as confeſſed againſt 
« the defender Angus Macduffie; and anſwers for the defenders, 
„ James Auſtine, William Mackay, Alexander Maclardie, John 
« Watſon ſenior, John Watſon junior, James Robertſon, Andrew 
Inch, William Weſt, Gilbert Macmillan, Archibald Ronaldſon, 
and Robert Brown; he found the complaint proven againſt the 
« defender Angus Macduffie, by the holding as confeſſed; found 
him liable in the ſum of 20 s. Sterling, for having game in his 
4 poſſeſſion contrary to the 24th act of King George II.; found him 
e alſo liable in the ſum of L. 5 Sterling, for having contravened the 
* a& of parliament of the iſt year gt his preſent Majeſty, for pre- 
* ſervation. of the game; repelled the defences for the defenders 
„James Auſtine, William Mackay, Alexander Maclardie, John. 
* Watſon ſenior, John Watſon junior, James Robertſon, Andrew 
* Inch, William Weſt, Gilbert Macmillan, Archibald Ronaldſon, 
and Robert Brown; and found, That the act of parliament of 
* King George II. is not recalled by the ſubſequent act paſled in 
the 1ſt year of his preſent Majeſty, and that the magiſtrates of E- 
* ainburgh. have no power to diſpenſe with either of the acts of par- 
* lament; therefore allowed the complainers a proof of their com- 
„ plaint, and the ſaid defenders a conjunct probation, and granted 
* diligence hinc inde : Found it proven, That the defenders John 
* Fortune and James Thom had each of them contravened the ſnid 
* at of the 24th. year of King George II.; therefore fined and amer- 
© ciated each of them in L. 3 Sterling: Found it proven, That the 
| Gfender Janet Gardner had alſo contravened the ſaid Rin 


* tioned 
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Mackenzie, and Chriſtoper Alexander, had each of them contra- 


ving the ſame in his or her cuſtody.” 


br termagan, between the 1oth day of November and the 250 


© tioned act; therefore fined and amerciated her in L. 2 Sterling, 
** Found it proven, That the defenders William Grant, Richard 


** vened the ſaid act of the 24th of King George II.; therefore fine 
* and amerciated each of them in L. 1 Sterling.” 

Againſt this judgement, the different defenders have lodged a f. 
parate petition, and reaſons of appeal; in anſwer to both of which, 
the following obſervations are humbly offered to your Lordſhip, 

It has been already obſerved, that the complaint is chiefly laid 
upon the act the 24th of his late Majeſty, and the act paſly 
in the 1ſt of his preſent Majeſty. The prohibitions of the for- 
mer are in the following words. That no perſon in Scotland 
„ ſhall, upon any pretence whatſoever, kill or deſtroy any muir- 
** fowl from the iſt day of January to the 1oth day of July, or an 
partridge or heath-fowl from the 1ſt day of February to the 20th 
** day of Auguſt, in any year. That no perſon whatſoever, not 
qualified to kill game in Scotland, ſhall have in his or her cuſto- 
dy, or carry at any time of the year, upon any pretence whatſ- 
ever, any hares, partridges, pheaſants, muir-fowl, heath-foy|, 
«© ſnipes, or quails, without the leave or orders of a qualified perſon 
* firſt obtained, for carrying ſuch hares, or Aber game, or for ha- 


cc 


The prohibition of the latter ſtatute is, That no vera | in Scot- 
* land ſhall, upon any pretence whatſoever, take, kill, deſtroy, car- 
ry, fell, buy, have in his or her poſſeſſion or uſe any muir- fou, 


day of July in any year; nor any partridge, between the 1ſt day 
of February and the 1ſt day of September in any year; nor # 
ny pheaſant, between the iſt day of February and the iſt day d 
«© Oober in any year; nor any heath-fowl, commonly called 
„ black game, between > iſt day of December and the 25th day 
Jof Auguſt in any year.” 
None of the defenders pretend to juſtify any offences committed 
againſt the laſt of thoſe ſtatutes, which reſpect ſolely the deſtruction 


of game within a certain limited time, and enlarging that probi- 
bited 


Nov. 1768. PROCURATORS-FisCAL againſt FORTUNE, & . 489 


bited ſeaſon more than it was done by former ſtatutes. The other 
gatute is general, and unlimited in its prohibitions ; and, as the re- 
ndents are adviſed, mult at all ſeaſons and periods for ever ex- 
dude theſe whole appellants, either from felling or purchaſing game 
in the manner now practiſed; and therefore the whole ingenuity of 
che appellants, in their preſent application to your Lordſhips, has 
deen directed to exeem themſelves from the ſanction of the ſtatute 
the 24th of his late Majeſty. 

The grounds upon which this plea is founded ſhall be conſidered 
in their order: firſt, thoſe offered in behalf of the vintners; and 
then the reaſons of appeal exhibited in behalf of the poultry-men, in 
ſo far as they may not be already obviated in — the caſe of 
the vintners. 

iff and 2d reaſons of appeal. The appellants, in their firſt and ſe- 
cond reaſons of appeal, endeavour to ſatisfy your Lordiſhips, that 
dhe prohibition of the act the 24th of his late Majeſty, although moſt 
general in its expreſſion againſt all unqualified perſons carrying or 
having game in their cuſtody, is, notwithſtanding, to be limited to 
common carriers and poachers; and not to be underſtood of bona fide 
purchaſers and conſumers of game, during the time when the ſame 
may be lawfully killed. 
Anſwer. The reſpondents will be pardoned to obſerve, in general, 
That no idea can be more abſurd than that which the appellants 
would endeavour to impute to the Britiſh legiſlature. It is not for 
amuſement or recreation that the poacher is ſo active in deſtroyipg 
the game; but the love of gain, and the tempting prices thrown in 
his way by theſe very appellants, are his motives for treſpaſhng a- 
gzünſt the law. It would therefore be very extraordinary, if the le- 
pillature ſhould paſs over thoſe who are the chief cauſe of the evil, 
end eaſy to be diſcovered, and apply the whole vigour of its enactments 
agünſt a ſet of poor country-carriers, who are not only the leaſt 
culpable, but the moft difficult of detection; and this too at the very 
time when they are ſpecially employed in PATEL an act, for the bet- 
er preſervation of the game in that part of Great Britain called Scot- 


3.4 


land ; 


———t—- a — ere oo 


few, whom prodigality, luxury, vanity, or affectation of pomp, ex- 


_ © whatſoever, any hares, partridges, pheaſants, muir-fowl, heath- 


_ © perſon firſt obtained for carrying ſuch hares, or other game, or 
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land; when every body knows, that the deſtruction of game in thi 
part of the country is chiefly owing to the encouragement given to 
poachers by the poultrymen and vintners in this city, joined to , 


eite to entertain their gueſts in defiance of law. 

It it extremely true, that the preamble of the ſtatute proceeds up- 
on the narrative of the abuſes of carriers, poachers, and others, car- 
rying and ſelling the game. This was moſt natural; becauſe, 2; 
already obſerved, it is by means of them ſolely, that the appellants 
and others are furniſhed with the means of breaking the law, But 
becauſe the ſtatute, having this in view, proceeds upon ſuch a pre- 
amble, nothing ſurely can be more inconcluſive, than from thence 
to attempt a limitation of the prohibition of a ſtatute which is fra- 
med in words as general as can be deviſed: That no perſon what- 
fever, not qualified to kill game in Scotland, ſhall have in his or 
her cuſtody, or carry, at any time of the year, pon any pretence 


* fowl, ſnipes, or quails, without the leave or orders of a qualified 


M4} 3 «> -«. 


for having the ſame in his or her cuſtody.” 

But, more particularly, the reſpondents beg leave to obſerve, and 
to maintain, that the idea of a bona fide purchaſe and conſumption 
of game from a public market, is, and always was, repugnant to 
the ſyſtem of the laws for the preſervation of the game. The whole 
object of the legiſlature has been, to preſerve the game for the uſe and 


S — = © 


benefit of thoſe of rank, fortune, and property, in order to furniſh * 
them with a recreation manly in itſelf, and adverſe to the deſtruftive fa 
arts of effeminacy and ſoftneſs, When this was the idea of the le- ha 
giſlature, it is impoſſible they could form a notion of a bona fide ſell- th 
ing, or of courſe buying, game 1n a public market. un 
| Accordingly your Lordſhips will obſerve, that, as far back as the its 
1600, when the love of gain on the one hand, and a ſpirit of ſen- in 
ſuality on the other, had begun to make game a matter of purchaſe * 
and ſale, the legiſlature, in the act 1600, cap. 23. the preamble of an) 


which 
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which is above recited, ſpecially interpoſes to prohibit and © diſ- 
« charge any perſons whatever within this realm, in any ways to ſell 
« or buy any faſtan, reid, or fallow deer, daes, raes, hares, par- 
« ridges, muir-towls, black cocks, aith-hens, termigants, wild 
« ducks, teilles, atteilles, goldings, mortyms, ſchidderenis, fail, 
« graik, herron, butter, or any fik kynde of foulis, commonly uſed 
« to be chaſed with halkes, under the pain of an L. 100, to be in- 
« curred as well by the buyer as the ſeller; and in caſe of inability 
« of any of the faids perſons to pay the faid ſum, that the appre- 
hender of them ſhall cauſe them to be ſcurged through the bo- 
rough or town where they ſhall be apprehended.” 

The ſame prohibition is repeated in the act 1621, cap. 30. intitled, 
th aft reftraining the buying and ſelling of certain wild fowls ; and 
the contravener, whether buyer or ſeller, is ſubjected to a penalty 
of L. 100. 
| The act 1685, cap. 20. intitled, Act for preſerving game, pro- 
| ceeds upon the narrative, That the game-laws, although in force 
and unrepealed, had, by the diſtraction of the late times, not been 
ſuſiciently regarded; and therefore it revives, renews, ratifies, and 
approves, almoſt nominatim, the whole former laws and acts of par- 
lement made for preſerving the game; and, amongſt others, it re- 
vives the act 1600, cap. 23. forbidding the ſelling or buying of 
game for the ſpace of ſeven years, under the pains contained in the 
faid act. 

Thus your Lord{hips will obſerve, that the game-laws are ſo far 
from giving any encouragement or countenance to the idea of a bona 
fide purchaſe or conſumption of game from a public market, that it 
has repeatedly, and in different ſtatutes, prohibited and diſcharged 
the buying or ſelling of game by any perſons, whether qualified or 
unqualified : and although this prohibition may not now remain in 
its full extent with regard to qualified perſons, on account of its be- 
ing only temporary for ſeven years in the act 1685; yet the reſpon- 
dents will almoſt venture to ſay, that there is not any one clauſe in 
any one ſtatute, which ſuppoſes the legality of any unqualified per- 
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ſon ſelling game, or purchaſing it, or having it in their cuſtody, py. 
blicly or privately, except through the medium, or by the licence, 
of a qualified perſon. | | 

OH. The appellants found an argument upon the act of the Scotch 
parliament, paſſed in the year 1707,. cap. 13. which diſcharges the 
ſelling, buying, or uſing of game, during the prohibited ſeaſon: and 
from this it 1s argued, That if the ſtatute 24th of the late King had 
meant to prohibit the /e/lmg, buying, or uſing, by unqualified per- 
ſons at all times of the year, it would have done ſo in theſe very 
words, as it did in the former act 170%. ; 

Anſwer. But this obſervation proceeds entirely upon a miſapprehen- 
ſion of the intendment of theſe words, /elling, buying, or uſing, when 
applied only to prohibited. times, as in the act 1707. Your Lord- 
ſhips will here again attend to the progreſs of our ſtatute-law, Va- 
rious acts of parliament had at different times been made, prohibit 
ing the killing of game at certain times and ſeaſons, deſtructive to 
the game in general. This was done in the act 1427, cap. 108,; 
likewiſe in the act 1555, cap. 51. The act 1600, cap. 23. made a 
ſimilar enactment; as did alſo. the act 1685, cap. 20. But all of 
thoſe ſtatutes were defective in this reſpect, that the penalties were 
enacted only againſt the actual killers and deſtroyers of the game du- 
ring the prohibited period; but there was no penalty againſt the „ell 
ers, buyers, or uſers, of ſuch prohibited game. The act 1707, cap. 13, 
remedied this defect, and not only prohibits the killing of muir- 
fowl and partridges in certain ſeaſons, under a certain penalty, but 
&* for the better preventing the killing of theſe fowls during the fore- 
© ſaid prohibited ſeaſons, her Majeſty, with advice foreſaid, does 
*« ſtrictly prohibit and diſcharge the ſelling, uſing, or buying of 
„ theſe fowls during the foreſaid ſeafons.” 

The prohibition in this laſt act relates ſolely to qualified perſons, 
whom the law meant not only to reſtrain from deſtroying the game 
during the prohibited time, by a penalty againſt rhe deſtroyer, but 
likewiſe by enacting a penalty againſt the /e/ler, buyer, or uſer, of 
ſuch game, No further prohibition was neceſſary with regard to 

5 IN unqualified 
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unqualified perſons ; becauſe at no time whatever could they legally 
kill game, nor could they warrantably have it in their cuſtody at a- 
ny time, except through the medium and intervention of a qualified 
perſon. 

From what has been ſaid, the reſpondents will conclude with ob- 
ſerving, that the attempt of the appellants to limit the general pro- 
hibition of the act the 24th of his late Majeſty, in the manner en- 
geavoured by them, is void of all foundation. Not only are the 
words general, but the generality of the prohibition has been ſhown 
to be entirely conſiſtent with the whole ſpirit and genius of the laws 
relative to the preſervation of the game. There never was any pe- 
riod when unqualified perſons could lawfully ſell, buy, uſe, or have 
game in their cuſtody, without the intervention of a qualified per- 
ſon; and the act the 24th of his late Majeſty has done no more than 
to ſay, in one ſhort, general, and expreſſive prohibition, what was 
at all times underſtood to be the law of Scotland with regard to the 
| preſervation of game. 

3d reaſon of appeal. The appellants next endeavour to ſatisfy your 
Lordſhips, that the ſtatute the 24th of the late King muſt be held as 
recalled and abrogated by that of the iſt of his preſent Majeſty ; for 
that this latter ſtatute, after the example of the Scotch act 1 707, 
cap. 13. has diſcharged the buying, ſelling, and uſing, only in pro- 
hibited times, without making any reſervation of the reſtriction in the 
former act as to qualified perſons being alone intitled to have game 
n their cuſtody at any time. 

After. This ſeems to be the ſubſtance of the argument; but it 
i altogether without any ſolid foundation. It has been already 
thown, that the introduction of the penalty againſt buyers, ſellers, 
and uſers, was a new enactment, introduced by the act 1707, cap. 13. 
tor the further ſecurity of the game during the prohibited times ; 
becauſe all former ſtatutes relative to that point had been re, 
in ſo far as the penalty was only enacted againſt the actual deſtroyer 
of the game, It has likewiſe been ſhown, that the act 170% was on- 
calculated for the direction of choſe in prohibited times, who were 


qualified 
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qualified to hunt and kill game at other times; and did by no means 
intend, in any degree, to extend the right of thoſe who, by the for. 
mer ſtatutes, were altogether unqualified with regard to game, 

The ſame obſervations do exactly apply to the act the 1ſt of his 
preſent Majeſty. There was no intention, by the enactment of; it, 
to alter or innovate, 1n the ſmalleſt degree, the legal qualification of 
a ſportſman: it was intended ſolely for the regulating the condud 
of the lawful ſportſman, by enlarging the prohibited time more 
than was done by the act the 24th of his late Majeſty. 

This is too clear to admit of doubt; and to maintain the contra 
is to argue directly in contradiction both to the rubric and the It. 
ter of the ſtatute paſſed in the iſt of his preſent Majeſty, For when 
we look to the rubric of the ſtatute, it does not ſay, An a for re- 
pealing an act paſſed in the 24th year of the reign of his late Majeſty, 
but, An act for repealing ePART of an act paſſed in the 24th year of 
his late Majefty ; and when we look to the letter of the ſtatute, it 
tells us what that part is, by enacting, That from and after the 
“ paſling of this preſent act, so MUCH of an act paſſed in the 24th 
« year of the reign of his late Majeſty King George II. intitled, 4. 
e aft for the better preſervation of the game in that part of Great Bri 
„ tain called Scotland, as limits the time for killing any muirfoyl, 

„ Ne or heathfowl, ſhall be, and is hereby declared to be, 
cc repealed.” 

The appellants themſelves tell your Lordſhips, that the act the 
24th of his late Majeſty contains two. diſtinct prohibitions. The one 
is, That no perſon ſhall kill or deſtroy any muir-fowl from the iſt of 
January to the 20th of July, or partridges or heathfowl from the 
« 1{t of February to the 2oth of Auguſt.” And, 2dly, That no per- 
ſon not qualified ſhall carry game, or have it in his cuſtody. Now, 
it will be obſerved, that the only repealing clauſe in the ſtatute the 
1ſt of his preſent Majeſty, (the one above recited), relates ſolely to 
the firſt of the two propoſitions; ſo that, according to the appel 
lants own ſhowing, the other one, unrepealed, muſt ſtand in full 
force, and have full execution, 


ath 
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4th reaſon of appeal. The fourth reaſon of appeal is a general decla- 
mation againſt the game-law of this land, aſcertaining the qualifica- 


rent qualifies a man to vote, or to be elected a member of parlia- 
ment, £2 | 

Anſwer. The reſpondents cannot fail to obſerve how characteriſtic 
this reaſon of appeal 1s, of thoſe in whoſe behalf it is framed, A 
ſportſman would have complained loudly to your Lordſhips, that 


although poſſeſſed of very valuable property, he was debarred the 
right of hunting even upon his own ground, unleſs he was poſſeſſed 


appellants lay the whole burden of their lamentation upon this cir- 
cumſtance, that they are debarred the pleaſure of taſting the wing of 
2 muir-fowl. 

The reſpondents will not pretend to ſay, but that the game-laws 
may admit of a juſt rectification in reſpect of the qualification of a 


property; whereby he would have it in his power to give indulgence 
to every friend and neighbour upon his own ground, without con- 
fideration what was the ſportſman's eſtate : and if the law was upon 
this footing, every perſon would be the preſerver and guardian of 
his own game ; and no perſon whatever, who uſed the right of 
ſporting with diſcretion, would find it difficult to procure that in- 
dulgence from almoſt any proprietor. 

The limitation of the privilege of hunting to thoſe poſſeſſed of 
L 1000 valuation, crept in altogether by accident. It was indeed 
intended for the preſervation of the game; and the general exclu- 
lion from ſport, which this part of our law, if rigorouſly executed, 
would occaſion, is entirely owing to the change of the mode of 
ſporting fince the time the act the 1685 was made. Hawking was 
the ancient method of killing wildfowl in this country; and ac- 
cordingly the acts of parliament were made for preſerving the game, 
to be killed in the manner practiſed by the generality of ſportſinen ; 
and in order to take ſport in this uſual and accuſtomed manner, no 


tion of a ſportſman at L. 1000 valuation; whereas L. 400 of valued 


of an eſtate effeiring to the large ſum of L. 1000 valuation; but theſe 
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ſportſman, ſo as to make the game upon every man's eſtate his own 


other 


* 
— * r. 
> — 
— — » a © £ 
G WD 


4+ SS 
— © 


—_—- * * 
— — — — CI 
— 22 — 2 
_ 22 . 


* — 1 hs 
ER Eo: 


5 Sz - e 2 2 _ 4 _ — 
„„Er ⁵˙ AA — n 
* — — — — 2 - 4 — md "I — 4242323 8 = 
ada — ES PEP T— » ( = 
2 — — — — - > - —— - _ - - „ „* — © - % 
a 2 1 4 = = 
—_— 4 T Fo Pp K raw A, 99 0 ra * 4 1 
- S.7 " 4 - - — 


—— — 


— 


a * CRIMINAL CASES. © wy; 


other qualification was requiſite but a plough-gate of land; that; is, 
every landholder was intitled to take his ſport: which was a regula- 
tion exceeding reaſonable, perhaps more ſo than any other, unleſz 
the ien ſhould think it proper to adopt the idea of making 
every. man's game his own property. Vide act 1621, c. 32. 

When the new method of hunting with dogs, and guns, and nets, 
was introduced, the legiſlature reckoned thoſe arts amongſt the in- 
ventions calculated for the deſtruction of game; and therefore it 
was thought proper to limit this mode of hunting to thoſe few on- 
ly who had a valuation of L. 1000, and who ſhould have the ex- 
preſs licence of the maſters of the game. That this was the real 
intendment of aſcertaining L. 1000 valuation, as neceſſary for this 
particular method of hunting with ſetting dogs, &c. is obvious 
from the manner in which it is introduced by the act 1685, cap. 20. 
And further, we, conſidering, that ſetting dogs, and other engines 
for killing of fowl, is a great cauſe of the ſcarcity of game, we 
« do hereby prohibit and diſcharge all perſons to have or uſe ſet- 
ting dogs, unleſs he be an heritor of L. 1000 of valued rent, and 
„ have expreſs licence of the maſters of our game, within their ſeve- 
„ ral bounds, under the pain of 500 merks totes quotes, in caſe of 
& failzie: And we do hereby diſcharge all common fowlers, and 
<« ſhooters of fowl, or any perſons, except they be domeſtic ſervants 
© to noblemen or gentlemen who are heritors of L. 1000 Scots of 
e yalued rent, to have, or make uſe of ſetting dogs, or fowling- 
pieces, under the pain of eſcheat of ſuch dogs or guns, and im- 


6 5 of their perſons for the ſpace of ſix weeks toties qui 
cc 
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ties. 

Thus we ſee, that from the change of the times in the mode of 
taking their ſports, that regulation which was originally intended 
for the good of ſportſmen, and the preſervation of the game, would, 
if rigorouſly executed, have the effect of excluding many true and 
well-intitled ſportſmen from game altogether ; and it is ſurpriſing, 


that when ſo many game-laws have been enacted of later times, 
this 
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this circumſtance has never been brought under the view of the le- 
gilature. | | 

But having obſerved ſo much upon the game-laws as they now 
and, the reſpondents cannot give much comfort to theſe appellants, 
or adminiſter any cordial to their complaints; for if ever any al- 
teration is made in the law, it will not be in the view of enlarging the 
practice of buying and felling game in the poultry-market of this or 


any other city. 
The reſpondents have been led into this digreſſion after the ex- 


ample of the appellants in their reaſon of appeal: for as to the 
real merits-of this part of their plea, it is certainly a ſufficient an- 
ſwer to ſay, That your Lordſhips are not called upon as judges to 
rectify the errors of the law, but to execute the law as it now 
ſtands, 

5th reaſon f appeal. The appellants next epitiend, That the law 
| ſhows great regard to the caſe of bbona fide purchaſers in the public 
market, even with regard to ſtolen or prohibited goods; and that, in 
the preſent caſe, that dona fides was peculiarly ſtrong ; for there was 
z printed table produced, whereby, among other articles of cuſtoms 
payable at the poultry-market, there is at the rate of two pennies 
Scots charged for every hare, and one {ſhilling Scots for every ſcore of 
wildfowl ; ſo that it was very extraordinary, that ſuch of the inha- 
bitants as inclockatly buy what 1s there ant to be ſold, {ſhould 
nevertheleſs be ſubjected in a penalty. 

Anſwer, All this plea of bona fides 1 is without foundation, either in 
point of fact or relevancy. 

In the fi place, The reaſon aſſigned in the ſheriff's interlocutor 
is concluſive againſt the whole of it; for if the practice, as carried 
on by theſe appellants, is contrary to law, they will not ſurely pre- 
tend, that the magiſtrates of Edinburgh have a right either to alter 
or diſpenſe with the law. 

Secondly, Even the printed paper produced of the cuſtoms exigible 
at the poultry-market, does not prove any intention, or found a 
legal preſumption, as if the magiſtrates of Edinburgh had any ſuch 
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intention in view. Although the ancient game-laws were more f- 
gorous, and extended the prohibition of buying and ſelling game e- 
ven againſt qualified perſons, the law at preſent is not ſo rigorous ; 
and therefore, although the magiſtrates ordained certain cuſtoms 1, 
be levied upon game at the poultry- market, no fair argument can 
be drawn from fuch tolerance, except chat the magiſtrates of Edin. 
burgh meant to exact a cuſtom from game lawfully fold, and brought 
there, which is already ſhown not to be the der with regard to 
theſe appellants. 


Laftly, All this plea of John Ader i is farety rehm to excuſe from 
the payment of ſtatutory penalties, where no excuſe of bona fides can 
be admitted. Indeed it may be doubted how far the lenity of the 
judge in this caſe is excuſable, when he modifies the reſpective pe- 
nalties ſo much below the enactment of the different ſtatutes, _ 

With regard to the parallel endeavoured to be drawn betwixt this 
caſe, and the favour which the law ſhows to bona fide purchaſers of 
{tolen goods in a public market, there is in fact no ſimilarity: for 
in the cafe of ſtolen or prohibited goods, it is impoſſible that the 
purchaſer can know the /abes which attends them; but no unqual- 
fied perſon having game in his cuſtody can plead ſuch ignorance 
as a lawful excuſe, when the general and unlimited prohibition of 
the act the 24th of his late Majeſty muſt remove every ſuch pre 
tence, | 
6th reaſon of . The next defence is fourided upon the excep- 
tion of the ſtatute, which exeems from the penalty ſuch as have the 
licence of a qualified perſon ; and it is ſaid, that the magiſtrates af 
Edinburgh have ſuch qualification, and muſt be underſtood to l- 
cence the appellants in the practices complained of, by their counte- 
nancing the ſale of thoſe commodities in a public market. 

Anſwer. The reſpondents have already raken notice, that the 
: ſuppoſed intention imputed to the magiſtrates of Edinburgh, of tote 
rating or licenſing thoſe abuſes amongſt unqualified perſons, is witt- 
out foundation. But ſuppoſing the magiſtrates of Edinburgh had 


granted a licence to theſe appellants in the moſt plain and ampk 
| form, 
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form, the reſpondents deny that ſuch a licence would be any de- 
e. 
* magiſtrates of Edinburgh are not the proprietors of the va- 
luation veſted in the community; they are only the repreſentatives 
of che community; and it is, with ſubmiſſion, a ſoleciſm to talk of 
community being qualified to kill game. It is a qualification 
which, in common ſenſe and language, can only belong to and be 
exerciſed by individuals. Accordingly, every act of parliament 
mentioning the qualification, talks of men or perſons ; but it never 
falls into the abſurdity of talking of a community hunting, hawk-_ 
ing, or ſhooting. The act 1621, cap. 31. ſays, No man hunt or 
% hawk at any time hereafter, who hath not a plough of land in 
« heritage, under the pain of an hundred pounds.” In like man- 
ner, the act 24th of his late Majeſty, ſays, That no perſon whatever, 
not qualified to kill game in Scotland, thall have in Hir or Her cu- 
ſtody, or carry at any time of the year,” &c, And at the end of 
e ſame clauſe, it ys, © That in caſe of inſolvency, the party of- 
„ fending ſhall ſuffer impriſonment for the ſpace of ſix weeks for 
* the firſt offence, and for the ſpace of three months for the ſecond, 
* and every other ſubſequent offence.” All this mode of expreſſion 
ö perfectly incompatible with the idea of a qualification pertaining 
to acommunity. And the fame obſervation does likewiſe apply to the 
expreſſion of the act 1685, cap. 20. which introduces the valuation 
of L, 1000 of valued rent as requiſite for certain modes of hunting, 
The words are, © We do hereby prohibit'and diſcharge all per/ons to 
* have or uſe ſetting-dogs, unleſs he be an heritor of L. 1000 of va- 
ed rent, and have expreſs licence of the maſters of our game, 
* within their ſeveral bounds, under the pain of 500 merks totes 
* quotes, in caſe of failzie: and we do hereby diſcharge all com- 
© mon fowlers, and {ſhooters of fowl, or any perſons, except they 
be domeſtic ſervants to noblemen or gentlemen who are heritors of 


I. 1000 Scots of valued rent, to have or make uſe of ſetting-dogs 


or fowling- pieces, under the pain of eſcheat of ſuch dogs or guns, 
3 R 2 | * and 
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* and impriſonment of their perſons for ths ſpace of ſix weeks j1yjz; 
% quoties.” 
This plea is not unlike that which was ſet up by the town of 

Paiſley, who claimed a vote for the election of a member of par- 

liament; but your Lordſhips will remember what was the fate of 

this plea in the court of ſeſſion, when the right of this borough wi; 

brought under challenge at the inſtance of Sir Michael Stewart, * 

on the 6th March 1760. 

Ib reaſon of appeal. The appellants plead, That the reſpon- 

dents are barred perſonal: exceptione from infiſting upon the pe- 

nalties in queſtion ; becauſe upon the paſling of the act of the iſt of 
his preſent Majeſty, which prohibits all perſons to kill, carry, {ell 
buy, or uſe game, within the time therein mentioned, an adver- 
tiſement was publiſhed, ſetting forth, that thoſe who offended were 
to be proſecuted; but taking no notice of the former act of the 24th 
being ſtill in force; whereby the appellants were led to believe, that 
they were in ſafety, provided they did not offend againſt the latter 
ftatute. 

Anſwer, This plea ſhall be left with your dps wickou 
much argument. Upon the paſſing of a new act reſpecting the 
game, namely, the time allowed for killing the ſame, one of the re- 

{pondents, then procurator-fiſcal of court, publiſhed an advertiſe- 

ment, putting the lieges upon their guard, not to offend againſt this 

prohibition. But will the appellants pretend to ſay, that there was 
one word in that advertiſement, which inſinuated that the former 
game-laws were repealed? And as the advertiſement gives no fuch 
information, there was ſurely as little ground in common ſenſe to 
infer, that becauſe the legiſlature had thought proper to alter the 
cloſe or prohibited time for killing game, it therefore meant to fe- 
peal the whole game-laws; which is the purport of the appellants 

argument. 85 
Laſt reaſon of appeal. It is, in the laſt place, objected againſt the 

ſheriff's judgement, That he has manifeſtly exceeded the powers gr 


ven him by the ſtatute; for that the penalty for the firſt offence i 
| only 
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only 20 8. Sterling; whereas ſome are fined in L. 2 others in L. 3 
Sterling each. 

Anfwer, It is believed this reaſon of appeal proceeds upon a miſ- 
take; for if the appellants will look at the acknowledgements of 
thoſe upon whom the penalties of L. 2 or L. 3 are inflicted, they will 
find they have been much more guilty than in one offence. 

80 far with regard to the reaſons of appeal exhibited on the part 
of one ſet of appellants, namely, the vintners of this city. The re- 
ſpondents did next propoſe to have conſidered the caſe of the other 
appellants, namely, the poultrymen : but upon comparing the rea- 
ſons of appeal lodged in their behalf, together with the obſervations 
which have been offered, the reſpondents conceive the argument to 
de already exhauſted ; and therefore they ſhall only offer one obſer- 
ration upon the poultrymen in particular, That their caſe, fo far as 
concerns their bona fides, is ſtill more unfavourable than that of the 
other appellants, unleſs they ſhall be able to condeſcend, and ſay, that 
the game which they expoſed for ſale in the public market, was pro- 
cured in any other way but from thoſe common carriers and poach- 
ers, whom they themſelves are at ſo much pains to point at as the 
perſons ſpecially meant and enacted againſt in the various ſtatutes a- 
bove mentioned. 

Upon the whole, although the reſpondents flatter themſelves, that 
the judgement complained of is well founded; yet they are not diſ- 
ſatisfied, that this appeal has been brought againſt it. It is clear, 
that if the game- laws ſtand upon the footing contended for by the 
appellants, they are altogether ineffectual for any purpoſe whatever. 
The judgement of your Lordſhips will fatisfy the country, either one 
way or another; and if the game-laws are in ſuch a ſtate, as that 
they cannot be cited with effect, then the gentlemen of property 
in the country may take ſuch meaſures as they think proper for pro- 
curing a law productive of effectual regulations for the preſervation 
of the game, ſo early and anxiouſly attended to by the legiſlature at 
all periods. 


The 
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The c court RPE the judgement of the ſheriff, and diſmiſſed the 
appeal. 

The defenders afterwards jo OTE" licences from different gentle. 
men; but theſe not being thought ſufficient, they were again ſued; 
and the ſheriff having again given judgement againſt them, a peti- 
tion of appeal was +. preſented, and ſerved. - 


This petition ſets out with obſerving, When the late queſtion, 
regarding the prohibition of game, was before your Lerdſhips, it was 
argued with great warmth upon the part of the complainers, That 
the ſtrict execution of the game-acts ought to be a favourite object of 
the law; and that it was the duty of every judge that they ſhould 
be obſerved in every particular with the greateſt exactneſs. It was 
ſaid, That in theſe days of luxury and eaſe, that nothing but the 
ſpirit of the chace could preſerve the gentlemen in this country from 

falling into a ſtate of contemptible effeminacy; that our anceſtors, 
though more hardy than we, had viewed the ſports of the field in 
this light; and that they were abſolutely neceſſary to ſupport the 
character of a martial and warhke people. 

Anfwer. The appellants cannot join in theſe high encomiums up- 
on our game-laws; and in their humble opinion, there is no part of 
the ſtatute-book which deſerves ſo little a liberal! interpretation, That 
they are an incroachment upon the law of nature, cannot be denied. 
It is laid down in many places of the Roman law, ft. lib. 2. tit. I. 
C238. Feræ beſtiæ et volucres, et omnia animalia, quz mari, cœlo, 
© et terra naſcuntur, ſimul atque ab aliquo capta fuerint, jure gen- 
c tium ſtatim illius eſſe incipiunt: quod enim ante nullius eſt, id 
* naturali ratione occupanti conceditur.“ 

It is equally clear, that our game- laws run abſolutely counter to 
all the principles of property which take place in our happy conſtitu- 
tion. — A proprietor of land who has not L. 1000 Scots of valued 

rent, that is, in ſome places in Scotland, near L. 1000 Sterling a- 


year, and more than double the qualification neceſſary for being e- 
lected 
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ed a member of parliament, not only dare not amuſe himſelf in 
hunting the game produced and ſupported upon his own eſtate, but 
he muſt tamely ſubmit to ſee a more opulent proprietor purſue that 
e to his door, and inſult over his ſubjection. 

It would require very beneficial confequences to ſweeten ſuch bit- 
ter draughts.— If we examine the origin of the game-laws, they did 
not ſpring from a ſource which diffaſed many advantages to man- 
kind. They were firſt invented by the barbarians who over-run the 
Roman empire, and who fubſtituted ignorance and devaſtation in 
the place of uſeful arts and cultivation, - 

Theſe barbarians, illiterate as they were, were not ſo ſhort-ſighted 
25 to imagine, that theſe inſtitutions could contribute to keep up the 
warlike ſpirit of the nation; on the contrary, the laws which they 
enacted for the preſer vation ca they called it) of game, were clearly 
founded upon the principles of ſlavery and ſubjection. As they fear- 
ed the numbers and reſentment of their new ſubjects, it became ne- 
ceſſary to diſarm them; and nothing could do this ſo effectually as 
2 prohibition from any one's following the ſports of the field, except 
thoſe who had a licence from the general or king; and accordingly 
we find in the Feudal conſtitutions, ib. 2. tit. 27. $ 5. that the ſame 
law which prohibited the ruſtic: in general from carryin g arms, alſo 
forbid the ufe of engines for deſtroying the game. 

Even to the perſon who 1s accuſtomed to the {port, there does not 
ſem to be much connection between hunting and war; nor does the 
purſuit of a timid Hare appear a necellary education for the attacking 
a dangerous enemy. The great names of antiquity were not ſportſ- 
men; and the Romans conquered the world without a fingle game- 
law, 1 | 

But even upon the fuppoſition, that nothing more was neceſſary 
to make a complete ſoldier than a campaign or two againſt hares, 
toxes, and muir-fowl, our game-laws are clearly deſtructive of the 
martial ſpirit of the nation in general. An army of the landholders 
detween fixteen and ſixty, of L. 1000 valued rent, would not make 
a great fipure againſt a for eign invader; and the ſpirit of our game- 


laws 


= 


* 


* 


5% CRIMINAL CAS E S. wy, 


laws ſeems to 1 that no other perſons ſhall be able to draw the 
trigger of a gun. The legiſlature has thought proper to diſarm the 
Half of our country, and not to indulge the reſt with the advantage 
of a militia, An extenſive interpretation of the game-laws would 
clearly have the effect to put the ſouth fide of the Forth in the ſame 
ſituation to which the north fide would have been reduced by a ri- 
gorous execution of the diſarming act. 

It appears from experience, that the rigorous execution of game- 
laws is incompatible with liberty. They were introduced by the 
Normans in England to keep the old Saxons in ſubjection; and in 
the days of Henry III. the immunities of Charta de forefta were 3; 
warmly conteſted for, and extorted from the King with as much 
difficulty as thoſe of Magna Charta itſelf. 

In our days game-laws are enforced with. rigour in 3 and 
ſome of the deſpotic principalities of Germany; but in Switzerland 
and Holland there are no ſuch laws, and in eln they are very 
gently executed. 

It appears likewiſe from experience, that the ariſtocratical principle 
of confining the chace and conſumption of game to a few, has not 
even the trivial effect of multiplying thoſe animals whoſe race is in- 
tended to be preſerved. A fingle hawk deſtroys more game than 
twenty poachers, and there is hardly a poacher who does not deſtroy 
twenty hawks in a year; and the farmer who 1s prohibited from 
fowling, conſumes in the egg ten times the quantiry of game which 
would afford him ſport, if he was intitled to it by law. | 

With all deference, therefore, there does not ſeem to be any part 
of our law which requires a ſtricter interpretation than the acts re- 
garding the game, the gootl effects of which muſt be perfectly tri 
vial, and the bad conſequences prejudicial in a high degree, if 1 
Wend be improperly extended.“ 


Ad. Henry Dundas. Alt. Rae, Ferguſon. 


The procurators-fiſcal, 1 to * the mw 7 put in no an- 


gers to this petition. 
Ne 
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| No 84 December 176g. 
A&CHIBALD Earl of EGLINTOUN, and his Majeſty's Advocate, 
AGAINST 


MunGo CAMPBEL L, late Officer of Exciſe, 


is murder to kill in defence of a fowling-piece, which another advances 
to ſeize, not from a ſelonious intention, but a miſtaken notion, that he has 
a right to take it; nor is it ſufficient to excuſe, or mitigate, that the ſlayer 
retired before the aggreſſor, and did not fire till he fell —Challenges 10 
juroſs.— Suicide. ä | 


HE indictment charged, That where, by the law of God, 
and thelaws of this and every other well-governed realm, mur- 
der, or the feloniouſly bereaving any of his Majeſty's ſubjects of 
their lives, is a moſt atrocious crime, and ſeverely puniſhable ; yet 
true it is and of verity, that you, the {aid Mungo Campbell, have 
preſumed to commit, and are guilty, actor, or art and part, of the 
ſaid crime; in ſo far as the deceaſed Alexander Earl of Eglintoun 
having, upon the 24th day of October, in this preſent year 1769, 
or upon one or other of the days of that month, or of the month of 
September preceding, or November following, gone out from his 
houſe of Eglintoun, in the county of Air, in his coach, to look at 
ſome of his grounds; and being told by one of his ſervants, when 
upon the road from Saltcoats to Southennan, within the pariſh of 
Ardroſſan, and ſaid county of Air, that he obſerved two perſons, 
one of them with a gun, at a ſmall diſtance, upon his Lordſhip's 
ground of Ardroflan ; the ſaid deceaſed Earl (who, by an advertiſe- 
ment in the news- papers, had forbid all unqualified perſons to kill 
game within his eſtate) came out of his coach, unarmed, and 
mounted a horſe which was led by his ſervant ; and, leaving in his 
coach an unloaded gun, he rode towards the two perſons, who, in 
the mean time, went off the Earl's grounds of Ardroſſan into the 
38 adjacent 
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adjacent ſands; and he having come near to the two perſons on the 
ſaid ſands, and diſcovering the one with the gun to be you the faid 
Mungo Campbell, he accoſted you, by ſaying, Mr Campbell, I did 
not expect to have found you ſo ſoon upon my grounds, after the 
promiſe you made me when I laſt catched you, when you had 
ſhot a hare; and the Earl having thereupon deſired you to deliver 
your gun to him, you refuſed ſo to do; and upon the Farl's ap- 
proaching towards you, you cocked your gun, and preſented. or 
pointed it at him: and upon the Earl's then ſaying, Sir, will you 
ſhoot me ? you anſwered, That you would, if his Lordſhip did not 
keep off: to which the Earl rephed, That if he had his gun he could 
ſhoot pretty well too, or uſed words to that import; and deſired his 
ſervant to bring his gun from his coach, which was then at ſome 
diſtance ;- and the Earl having diſmounted; and walked towards you, 
leading his horſe in his hand, (without arms, or offenſive weapons 
of any kind), you retired, or ſtept backwards, as he approached, 
and continued to point your gun at him, defiring his Lordſhip again 
to keep off, or, by God, you would ſhoot him: and a fervant, near 
to the Earl, having begged of you, for God's ſake, to deliver your 
gun, you again refuſed, ſaying, you had a right to carry a gun: 
to which Lord Eghntoun anſwered, That you might have a right to 
carry a gun, but not upon his eſtate without his liberty; but you 
{till perſiſted in refuſing to deliver your gun; and by ſtriking your 
foot againſt a ſmall ſtone, having fallen upon your back when reti- 
ring, and keeping your gun pointed at Lord Eglintoun, as abore 
deſcribed, the muzzle of the gun came thereby to be altered in the 
direction from Lord Eglintoun, and to be pointed near ſtraight up- 
wards ; and Lord Eglintoun, who'was only diſtant from you two or 
three yards, having topped, or ftood ſtill, upon your falling, you, 
as ſoon as you could, recovered yourſelf, and refting upon your 
arm or elbow, aimed, or pointed your gun, to the ſaid Alexander 
Earl of Eglintoun, and wickedly and feloniouſly fired it at him, then 
ſtanding unarmed, finiling at your accidental fall, and by the ſhot 


he was wounded in the belly in a dreadful manner, the whole lead- 
h Ty ſhot 
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hot-in the gun having been thrown. into his bowels; of which 
wound the ſaid Alexander Earl of Eglintoun died that night about 
twelve o clock. And you the: ſaid Mungo Campbell, after perpe- 
trating ſo cruel, wicked, and barbarous a crime, did immediately 
run to one of Lord Eglintoun's ſervants, who had brought his gun 
from his coach, and who was ſtanding at ſome diſtance, and endea- 


roured to wreſt the gun from him, but was prevented by the aſſiſt- 
ance of another ſervant; and when the two ſervants were engaged 


with you defending the gun, and endeavouring to ſecure you, the 

Farl, who was then fitting on the ground, called to the ſervants to 
« ſecure the man, for he had ſhot him, but not to uſe him ill,“ or 
uſed words to that purpoſe and effect; and upon your being brought 
near to Lord Eglintoun, he ſaid to yourſelf, Campbell, I would 
a not have ſhot you.” And you the ſaid, Mungo Campbell, when 
carrying from the place where you committed the foreſaid crime to 
| Saltcoats and Irvine, did acknowledge to ſundry perſons, that you 
had wilfully and intentionally ſhot the ſaid Alexander Earl of Eglin- 
toun. And the ſaid Alexander Earl of Eglintoun, when within two 
or three hours of his death, in giving an account to John Moor ſur- 
geon in Glaſgow, who was called to give what aſſiſtance he could 
in the way of his profeſſion, of What had paſſed between you and 
bim, did in ſubſtance ſay, that you, the ſaid Mungo Campbell, did 
uke an aim at him, and ſhot him wilfully; and which account of 
the matter was given by the ſaid Alexander Earl of Eglintoun with 
the greateſt cahnneſs and compoſure. And you the ſaid Mungo 
Campbell, having been brought before Charles Hamilton of Craigh- 
law, Eſq; a juſtice of peace of the county of Air, upon the ſaid 
24th day of October 1769; and thereafter before William Duff, Eſq; 
ſheriſt-depute of the county of Air, upon the 275th day. of the 
lad month of October; you did voluntarily emit two declarations, 
which were ſubſcribed by you, and will be uſed in evidence againſt 
+ you upon your trial: and for that purpoſe, both declarations ſhall 
be lodged in the hands of the clerk of the court of juſticiary, before 
which you are to be tried that you may ſee the ſame, At leaſt, at 
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the time and place above dgferibed; che ſaid Alexander Earl of Eglin- 
toun was felontouſly murdered, or bereaved of his life, by a wound 
he received from the ſhot of a gun ant uf which wound he died in 
abdeit eivelve hours, & (Hort ſpace? thereafter ; and you the 
faid Mungo pbell was actor, or auer and part, of che fad murder. 
All Which,“ KG“ ct 07 1 6t 0 ed 4d 314% mol 
"After: ME Campbell was en the' bar, and the indi 

rend, brit bebe Was ulked whit he had to ſay to it, nie 
ſtarted a doubt as to their juriſdiction, it appearing from the india. 
ment; that the fact which gave nfe to it happened on the ſands or 
ſhore of the ſea}; and therefore, perhaps the court of admiralty was 
the proper edurt toltry chis caſe: and the Lord Advocate having ad- 
mitted tliat che fact ha ppehed within flood- mark, the court deſired 
to hear counſel upon the point of juriſdiction. 
This doubt had deturred to the counſel for Ger but as 
they could not percei ve any advantage he would reap from being 
tried before the Admiral, they had reſolved not to decline the court 
of juſticiary; yet upon the court fignifying an inclination to hear 
them on the queſtion of Juriſdiction, they complied. Minutes of 
debate were then ordered to be made up. 
The court, Dec. 22. 1769, met to determine the ion of juri- 
diction; and all the judges but one were of opinion, the court had a 
juriſdiction 1 in this caſe, 
It was propoſed, ſome days after this, that the priſoner ſhould ap- 
peal from the judgement ſuſtaining the juriſdiction, Some of his 
counſel donbted, for ſeveral reaſons, of the propriety of this ſtep: 
however, a petition was preſented. Upon this it was ordered, ]a- 
nuary 22. 1770, by the Lords ſpiritual and temporal, in Parla- 
ment aſſembled, That the ſaid appeal be referred to a committee, 
to conſider whether the fame be properly brought; their Lordſhips 
* or any five of them, to meet on thts day ſeven-night, and to re- 
© port their opinion thereupon r | 
Afterwards the agent for the appellant was called in, and ak) 
whether he was ready to 80 on? To which he anſwered in the ne- 


gative, 
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getire, not having as yet got the extract, and other neceſſary pa- 
pers, though he expected to be — of, them in a few days. 
Upon this che appeal was diſmiſſe n. 

Immediately after the court of Juſticiary had faſtained war jurit⸗ 
4Qion in this caſe, the indictment was again read, (Dec. 22.), and 
the priſoner was aſked, What he had to ſay to it, whether Guilty, or, 
Not guilty ? Upon which, he anſwered, with ſome, emotion, No; 
« my ſoul abhors the thoughts of; ed : Then long pleadings 1 follow- 
ed on the relevance. 4 

The court did not determine upon * 0 bearing, 7 but ordered infor- 
mations; which were prepared. accordingly; that for the proſecu- 
tors by Mr Macqueen, Jan. 3. 1770; that for the priſoner by Mr 
Maclaurin, Jan. 22. 1770. As the trial has been twice printed, it 
would be improper to inſert them. 

From the Engliſh law-books and reports, en ſeemed to be great 
reaſon for thinking, that in England this would be reckoned 
a caſe of manſlaughter ; however, to get more light as to this, it 
was reſolved to lay the indictment before Engliſh counſel, The 
then recorder of -London was firſt conſulted; The caſe laid before 
him, and his opinion upon it, are as follows, 


In the court of Juſticiany in Scotland, 


frchibald Earl of Eglintoun, and the Lord Advecate of 7 * | - 
Scotland on behalf of his Majeſty, þ oſecutors ; 


Mungo Campbell, charged with the murder of Ms . 
Earl of Eglintoun, d Defendant 


Mr Recorder's opinion is defired on behalf of Mr Campbell upon 
the relevancy of the indictment againſt him, a printed copy whereof 


* 


15 


1 
37 
' 
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is hereunto -annexed, Whether he thinks the charge, if proved, 
would; in the law of England, be cheld a murder, puniſhable with 

death? or manſlaughter, and how a or a Wa 7 

n not wn en at all? 8 


, Alen ry T2117 0 * 1 N. 1 0 N. 


Ibis 18 4 1 too Swen difficulty ; and importance to receive 
a determinate anſwer within the very ſhort time which has been al. 
lowed to me for the conſideration of it. It ſeems to me, that, ac- 
cording to the law of England, this queſtion. would turn very much 
upon the queſtion, . Whether Lord Eglintoun could lawfully ſeize Mr 
Campbell's gun in that place where the wound was given? And 
this would depend upon the queſtion, Whether the place was within 
Lord - Eghntoun's manor? or, if not within his : manor, Whether 
within a county where Lord Eglintoun was a juſtice of peace 
It would. further depend: on the queſtion, Whether Mr Campbell 
was a qualified man? or, (according to à late caſe upon the game- 
- laws), though not generally qualified, Whether he had any other 
right to carry a gun which would bar the right of ſeizing, even 
though he was in the very act of treſpaſſing upon Lord Eglintoun's 


a —— — Qt. 1 A yu ** 


grounds, or of uſing his gun for the deſtruction of the game? 0 

Suppoling it to be once ſettled, that Lord Eglintoun could lawful- 

ly ſeize Mr Campbell's gun, I am ſtrongly inclined to think, that 

the caſe, as ſtated in this indictment, would amount to murder, and 
as ſuch to an offence puniſhable with death. If, on the contrary, it 8 
ſhould be eſtabliſhed, that Lord Eglintoun had not an authority to be 
ſeize Mr Campbell's gun, it would then become a queſtion, Whe- * 
ther this homicide is capable of mitigation, upon the ground of ha- up 
ving been committed upon the defence of Mr Campbell's perſon, in Ga 
reſiſting an unlawful attack upon him, or in warding off imminent vo 
danger to himſelf. The caſe ſtated in the indictment proves, chat Fg 
Lord Eglintoun intended to take Mr Campbell's - gun from him; 55 
HOI it does not appear, that he had done any thing in the pro the 


ſecution 
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gcution of that intent which in our law would amount to an aſſault 
upon Mr Campbell. This appears to me to be the critical part of 
Mr Campbell's cafe, It is not ſtated at what diſtance Lord Eglin- 
toun's gun was when Mr Campbell fired. If it ſhould be made ap- 
r, that the gun was brought ſo near to Lord Eglintoun, (who 
had declared he too could ſhoot, and was proſecuting an unlawful 
intent), as in the opinion of a jury to put Mr Campbell, who was 
then upon the ground, in imminent danger, there would be room to 
nit, that by the law of England the ſhooting at and killing Lord 
Eglintoun, under the ſudden impulſe of fuch grounded apprehenſions 
of imminent danger from Lord Eghntoun, would amount to man- 
ſlaughter only; which by the law of England is puniſhable, being 
the firſt offence, by branding in the hand, and by impriſonment 
for any ſpace of time not exceeding one year, at the diſcretion of the 
court, | 

Lincoln's-Inn Fields, 

Jan. 18. 1770. 


Afterwards the informations were laid before the Recorder, and 


alſo before _ Attorney Genera], who gave the following opi- 


Mr RECORDER' 8 Second Opinion. 


have . the indictment erefirred againſt Mungo Campbell 
andalſo the draught of an indictment annexed to the informations on 
| behalf of Mr Campbell; and it appears to me, that according to the 
law of England, the queſtion propoſed to me would turn very much 
upon the queſtion, Whether Lord Eglintoun could lawfully ſeize Mr 
Campbell's gun in that place where the wound was given? and this 
vould depend upon the queſtion, Whether the place was within Lord 
Eglintoun's manor? or, if not within his manor, Whether within a 
county where Lord Eglintoun was a juſtice of peace ? It would fur- 
ther depend on a queſtion, Whether Mr Campbell was a qualified 

| man ? 
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man? or, (according to a late caſe upon the game-laws), though not 
generally qualified, Whether he had any other right to carry a gun, 
which would bar the right of ſeizing, even though he was in the 
very act of treſpaſſing upon Lord Eglintoun's ground, or of uſing 
his gun for the deſtruction of the game? Suppoſing it to be once 
ſettled, that Lord Eglintoun could lawfully ſeize Mr Campbell! s gun, 
I am ſtrongly inclined to think, that the caſe, as ſtated in either of 
| theſe indictments, would amount to murder. | 
On the contrary, ſuppoſing it to be ſettled, that Lord Eglintoun 
had not an authority to ſeize Mr Campbell's gun, I am of opinion, 
that the caſe, as ſtated upon either of theſe forms of indictments, 
would, by the law of England, amount to manſlaughter only, 
In diſcuſſing ſuch a queſtion it is obvious, that all conſideration of 
the rank and character of the parties muſt be laid aſide. 
Lord Eglintoun's primary intent ſeems to have been, ſimply to ſeize 
Mr Campbell's gun, and he might conceive that he had a right fo todo; 
but it was unlawful to do it: and it 1s to be conſidered, that he could 
not do it without committing an aſſault upon Mr Campbell's perſon, 
as well as a treſpaſs upon his property, his property being then un- 
der the protection of his perſon. 
It appears upon the face of both indiaments, that Lord Eglintoun, 
after demanding Mr Campbell's gun, advanced upon him : it is not 
ſtated for what purpoſe ; but an Engliſh jury, in finding the facts of 
the caſe, would doubtleſs infer from the evidence, that he advanced 
in order to ſeize the gun. This would, by the law of England, a- 
mount to an aſſault upon Mr Campbell 8 perſon, though Lord Eglin- 
toun ſhould not have actually touched him. 
In this view of the caſe, the queſtion is not therefore ſimply, 
Whether, by the law of England, a treſpaſs attempted upon the pro- 
rty of another, will excuſe or mitigate a homicide upon the treſ- 
paſſer? but, Whether an aſſault upon a man's perſon in order to com- 
mit a treſpaſs upon his property, will excuſe or mitigate ſuch an ho- 
micide ? 
And I conceive, that it might be maintained, if the caſe required 
7: it 
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it, chat, by the law of England, ſuch an . would mitigate, 
— not excuſe ſuch an homicide. 

- But this caſe does not reſt here: The Lord Egliatoun's primary in- 

* was, to do that which amountedꝭ to treſpaſs only. His decla- 

ring, chat if he had his gun, he could ſhoot pretty well, and his 

ſending his ſervant for his gun, prove, that he was determined to 

execute his primary intention by force, and in eppoſition to all the 

refiſtance which Mr arne. who had a. loaded gun in his * 

could make. 

Lord Chief aſtice Hale, a very eminent and 3 writer up- 

on the Engliſh criminal law, in his Hiſtory of the Pleas of the 
Crown, p. 456. ſtates it as having been agreed by all the judges, in 

the caſe of, Lord Morely, that words of menace of bodily harm would 

come within the reaſon of ſuch a provocation as would make the 

offence to be but manſlaughter. Here was more; for the words of 
menace were followed by an act tending to carry them into execu- 

\ tion, If Mr Campbell had fired immediately, it ſeems, therefore, 

that it could have been no more than manſlaughter : but he retired 

till he fell ; Lord Eglintoun was then within two or three yards of 
him; his "ELIE was at ſome diſtance with his gun, which he had 

{ent for; Mr Campbell on the ground, unable to retire further, in 

a poſture unfit for reſiſtance, or for combat upon equal terms, gives 

the mortal wound. Such a combination of circumſtances afford, in 
my apprehenſion, very ſtrong legal grounds of provocation to reduce 
| the homicide t to manſlaughter, and indeed bring the caſe almoſt to a 

caſe of ſelf-defence; E for if Lord Eglintoun had had a loaded gun in 

lis hand Then Mr Campbell fired, I ſhould have been clearly of opi- 
yon, that It would have been a caſe of ſelf- defence. OS 

| \ Lincol Inn F ields, 5 | 


Y; e, 31 1779. | 23 e Of 
After peruſing the indictment Plekerred nod? Mr Calopbetl 
all alſo the draught of an indictment annexed to the information on 


the behalf of Mr Campbell, and alſo the copy of an opinion od Mr 
Recorder 31ſt of January laſt, 


3 T | Mr 
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Mr Attorney-General's opinion is deſired on behalf of Mr Camp- 


bell upon the whole, and whether he does not agree and concur with 
Mr Recorder's opinion. 


Mr ATTORNEY's Opinion. 


Taking it for granted, that the late Lord Eglintoun had no 
right to ſeize the gun, and that the facts ſtated in Mr Campbell's caſe 
are true, I am of opinion, that if this unfortunate homicide had 
happened in England, the crime, by the law of England, would 
have amounted only to manſlaughter, and would not have been pu- 
niſhed as a capital offence. Lord Eglintoun having declared an in- 
tention to take away the gun, his having advanced upon Campbell 
in execution of his purpoſe, and the agitation of Campbell's mind, 
probably occaſioned by his fall, and the apprehenſion he might have 
of the conſequences of it; theſe circumſtances would, I think, give 
room to ſuppoſe he acted from the ſudden impulſe of his ſituation, 
and not from: an. unprovoked and dehberate purpoſe. 

But I do not think that the facts would make it a juſtifiable ho- 
micide in defence of his perſon or property; eſpecially as Lord E- 
glintoun did not continue to advance upon him after his fall, but, by 
his countenance and pauſing, ſhewed no immediate deſign upon ei- 
ther. | 

February 20. 1770. 


On the 22d January 1770, the court gave their opinions on the 
relevancy. Of theſe a note was taken as follows: but it is imper- 


ſect; nor can it be underſtood without having read the informa- 


tions. 


AuchiNLECk. Cafe ſtripped of extraneous arguments comes to a 
narrow iſſue. Murder the crime; and that to be tried by the law of 
Scotland: too often committed in this country to be a queſtion 
what it is by our law. — The laws of other countries very im- 


perfectly known to us,— Of no uſe except when our own law lent, 
— \V cn 
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hen we have a law of our own, that muſt be our directory.— 
Charge in the indictment.—If the ſhot accidental, it will be a caſual 
homicide; and that to be hoped for the ſake of the pannel,—But if 
not, murder. 

Defence of the priſoner chaud melle; that is, he was in a paſſion; 
for it comes to that, ſtripped of ſpecious arguments. 

Lord Eglintoun's attack not like that of a robber. Lawful to 
kill a robber. The perſon who made the attack Lord Eglintoun.— 
Wanted the pannel to give up his gun; becauſe he had no title to 
carry one on his eſtate. No felonious intention to rob the pannel.— 
This he knew. — Might have got back his gun by a proſecution. 
Told in the information, that we ſhould lay aſide diſtinction of 
perſons.— The circumſtances of perſons muſt enter into the argu- 
ment.— The difference of perſons very great.— If a mean man ſhould 
come up to a nobleman, and demand his gun, the perſon attack- 
ed would with reaſon look on him who attacked, as a perſon who 
wanted to rob or murder. Lord Eglintoun known to have a great 
eſtate; and the pannel knew this; and that he had no felonious in- 
tention. 

As to the law of England, —if it was to enter into this argument, 
then the ſtatute there would fall to be conſidered, as it allows a ſei- 
zure of the gun. 

Point of honour. —D1ſhonourable to fire on Lord Eglintoun un- 
armed, 
| As to the defence of chaud melle, i. e. that he was in a paſſion; 
well obſerved in the information for the pannel, that the Scotch na- 
tion hot: and this heat has often been uſefully employed; but it 
requires to be kept within bounds,— An iraſcible man, at this rate, 
might commit murder as often as he pleaſed, and plead he had been 
in a paſſion. Buſineſs of the legiſlature to reſtrain the paſſions. If we 
had no law that did this, we ſhould have one. Law of God, Who- 
"ever ſheds man's blood,” &c.—The lex talionis, Eye for an eye, &c. 
Practice of this court. The act 1661 has laid down the caſes in 
_ the killer ſhall eſcape puniſhment; but none of them apply to ; 

i 3T 2 Would 
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Would not narrow the pannel in the proof, and therefore not for 
repelling che defences, but allow him to prove all facts and circum- 
ſtances. 

KAuEs. Information for the 15005 miſtated the argument, and 
darkened it with artificial reaſoning. 

Provoking words not ſufficient to take wy" a man's life Myg 
ſay you was in hazard. 

Property.—TFrue in general that we may defend. property; but 
don't apply to this caſe.— If a man attacks my houſe in the night, 
common ſenſe ſays, I am intitled to kill him; for I have good reaſon 
to think my life in danger: but if a man lays hold of my horſe, 
and ſays, it is wrongoufly in my poſſeſſion, I cannot Kill, but muſt 
go before a judge with him. 

If any doubt in the law of Scotland, chat of England would have 

weight.— Anciently intention not regarded. — Enough a man was 
killed, —Every killer might be put to death.— Avenger of blood when 
no courts of juſtice. But in a refined ſtate of ſociety, intention or 
not intention is the cardinal point. — Where provocation or allevia- 
tion, the King can pardon. 
Lawof England.—Anciently every man who killed another, ouilty 
of a capital crime. Statute Henry III. ſaved killers without intention. 
— Went on after, without any diſtinction betwixt murder and man- 
ſlaughter, till days of Henry VIII.— Before that, clergy only diſtin- 
guiſhed.—80 laying aſide clergy, with which we have no concern, 
the law of England the fame with ours. 

No law anciently in this country that reheved a man who kills an- 
other, even innocently.— Same as the Jewiſh law,—Before the act 

1661, caſual homicide na defence. —Even homicide in ſelf- defence 
was not excuſed altogether; ſo that every body who hears me, will 
underſtand the queſtion is, Intention, or Not intention. 
| There is an act, Ja. I. in England, called he fatute of falling, 
which very near this. cafe, ſubſtituting ſword for gun, —This law 
| enacts, That if two men ſquabble, and one of them kills the other, 
| girt with a ſword, but before he draws, it is murder. 
| PIT FOUR. Argument fully ſtated cane papers; and therefore vill 
| 
| 


E Þ ty we a 


barely 
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barely give his opinion.— There can be no doubt of the relevancy, 
(words of the libel as to the firing); ſo murder plainly libelled, as 
the gun fired when it could not poſſibly miſs, 

The libel may admit of defences ; if the pangel could ſay, he was 
i periculo, the Killing lawful. 

Firſt defence, property, gs and life, 

Second, provocation. 

Firſt, Lawful defence good to exoner a pannel, N er a 
man is in periculo, &c. in danger of a loſs that is irreverſible and ir- 
remediable, fo not bound to reſort to law.— The law of the country 
allows the law of nature to take place. 

The law however pries into this defence narrowly Neceſſary chat 
no other means of eſcaping.— Strange defence, That a man will kill 
rather than loſe a gun, a ſnuff- box. Nothing in the argument, that 
this moveable could not be recovered, as it might have been deſtroy- 
ed. This inconſiſtent with the law of every country, which enacts, 
| That even danger to life not ſufficient, if another way to eſcape. 

The aggreſſor able to repair 100,000 fold. — The opinions of au- 
thors nothing here: they ſpeak of the ſtate of nature; where there 
5 no judge, no ſuperior law to protect. But Civil law ſuperſedes 
this. | 
In ſcuffles people often killed without an intention. —Inſtance in this 
court, caſe of Archibald, (See Nꝰ 81.).—Court clear, that the provocation 
there would not Have ſufficed, had he uſed a lethal weapon. —He did 
not uſe a lethal weapon, but only his fiſt; ſo. no intention to kill, 
and the caſe given up by the Solicitor, —Here can be no doubt of the 
intention. 

As to the argument, That i it is Iawful to kill a robber in defence 
of property.— The property not the reaſon; but, firſt, the robber in 
feloma; and, ſecondly, my own life in danger. 

Don't enter into the queſtion, Whether it was lawful for Lord E- 
glintoun to ſeize the gun, or not? —It would be unworthy to do ſo, 
—He will ſappoſe it was unlawful, 

All che . comes to chis, That he was in paſſion; and 

the erefore 
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therefore juſtified to kill him who had improperly put him 
ſion.— At this rate, every man who put himſelf 3s bab. 

, put himſelf into a paſſion, may 
kill others ſafely.—It is proper, that the jury may not be miſleq by 
artificial defences, to give our opinion as to the law.—If we differ 
in opinion, the jury will judge themſelves ; if we agree, it will have 
great weight.—It has ſo in all countries. 

Slaughter capital by the 1ſt of Alexander, &c.—Theft capital t too; 
and abſurd in the law to annex death to the 2. 855 command, 
not to the 6th. 

If we go up to the origin of our law before the church made her 
incroachments : 

What 1s the ſource of the acts of James ?—Very bad; the incroach. 

ment of the church. When a criminal got into a chinck, protected. 
— The church gave up murder. — They were aſhamed of that : but 
as to murder upon ſuddenty, that ſtill was privileged. — This diſtinc- 
tion founded on an unlawful privilege; but now we are free of that 
tyranny, and the privilege gone, 
Ihe caſe of England difterent.—There the perſonal privilege did 
not depend on going to a church.—With us no perſonal privilege, 
—Sir George Mackenzie, in his Obſervations, and elſewhere, ſays, 
{laughter on fuddenty is capital. This too after the girth aboliſhed 
No lawyer has contradicted him.— Deciſions. | 
Perſuaded, that this /pecres facti would not be manſlaughter in 
England : but this foreign. | 
 CoalsToN. This law makes no diſtinction of perſons; and ſo 
Lord Eglintoun's rank and quality to be laid aſide, and the priſoner 
to be conſidered as trying for the life of the meaneſt ſubject.— This 
caſe of importance in point of precedent. | 

Homicide may be attended with ſuch circumſtances as relevant to 

reſtrict. Act 1661 mentions ſome caſes; but there may be others, 
It don't mention a woman killing in defence of her chaſtity, or a 


huſband for adultery. 


As to the homicide being of ſuddenty, a felonious: intention muſt 
be 


No. 


and 
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de proved; but ſuch intention not neceſſary for a diſtance of time : 
which antecedit ictum licet non congreſſum. 

Second, provocation,—Has no doubt that provocation might be gi- 

ren ſufficient to exeem from the ordinary puniſhment.—Caſe of Fin- 
baren. That caſe don't apply; nor does any of thoſe quoted for the 
priſoner. In all theſe caſes there was a real injury; but none here. 

Laſt defence. —Lawful to repel force by force; and ſo lawful to 
defend property if attacked, Don't think he was obliged to ſurren- 
der. He might defend it; but it don't follow he might kill him.— 
Don't appear that Lord Eglintoun had an intention to ſeize it; ra- 
ther the other way.—As to the ſending for the gun, ſhews he did 
not mean to uſe violence at leaſt till the gun was brought. His 
leading his horſe in one hand, at firſt ſhews he did not then mean vio- 
lence, —Real evidence he did not mean to ſeize it: if he had, he would 
have done it when the priſoner fell —Whatever his intention, he 
had done nothing to carry it into execution. —Had the priſoner wait- 
ell till a ſcuffle, by the law of England it would have been man- 
ſlaughter: and though we don't know ſuch diſtinction, yet he would 
have been intitled to plead provocation, had he done it in a tuilzie; 
but as he did, it was a murder. —Caſes for the priſoner, when pro- 
perty feloniouſly invaded. 

Dangerous conſequences if this court ſhould pronounce a judge- 
ment, giving ſanction to an opinion, that one may kill another who 
ſizes his property from an erroneous apprehenſion, 

Queſtion put by the counſel for the prifoner, What would you 
have done ?—This proper.—Don't blame the pannel for refuſing his 
gun; he had a right to keep it: but in anſwer to the queſtion, every 
man who had a juſt ſenſe of honour, would not have ſhot, till Lord 
Eglintoun was poſſeſſed of his too: would not have done it till an at- 


tack made upon him. 
KENNET. In England, one fifth of the time would have determi- 
ned this caſe. 


If an intention to kill before the ſhot went off, it is murder. — This 
too the law of England z the law of common ſenſe.— High provo- 
cation 


England, —They are improper in ſome caſes, n with re- 
guard to ſmall proprietors, 
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cation will excuſe a -pena ardinaria. Common exam ale of adultery, ang 
one judgement at leaſt, in this court, finding fo. It muſt be ſuch 
provocation as will affect human nature, not what will affect 3 cho- 
leric man. The ſeverity of the game-laws im properly brought in.— 
Don't much approve of them. — What is ſaid in the information for 
the pannel, as to Scottiſh ariſtoeracy, improper.— The ſame laws in 


As to defence of goods. Lord F glintoun did intend to take the 
gun; and the pannel was intitled to reſiſt to a certain degree. 

A fellow-citizen who is going to do a wrong thing, to commit 3 
ſpuilzie, is not to be ſlain.— Breaking an orchard perhaps won't ju. 
ſtify beating.— This gun cried up like the ſhields of the Spartans, 
Aut hoc aut ſuper hoc. 

Honour is a ſacred thing.—Defence of what a man thinks his ho- 
nour, or what really is a piece of pride, won't allow to kill.—Gro- 
rws, even for a blow, don't allow killing. 

The pannel ſaid, His ſoul abhorred the action kope it will ap- 
pear ſo on proof. 

No diſtinction of ranks as to life or goods; but there is as to ho- 
nour.— Had the pannel had a ſmall property, and demanded Lord 
Eglintoun's gun, there the inſult would have been greater; but (till 
in his opinion, Lord Eglintoun not intitled to ſhoot him. 

As to ſelf-defence, muſt be in periculo. Lord Eglintoun unarmed, 
the gun not come, the pannel had another way of eſcaping; for he 
might have given up his gun, and then he was in no danger; ſo it 


comes back to this, Whether he could kill in defence of his gun ? gl 

JUSTICE-CLERK. If the gun went off by accident, it was caſual tal 
homicide. the 

Various degrees of guilt in the crime of murder —Won't dip in- his 
to the laws of other nations. The priſoner to be judged by the lans mo 
of his own country. he ſubjects of this country have reaſon to be 
ſatisfied with their own laws. Many actions are felonies in England je 
which are not ſo here. Treaty of union ſecures to us our own laws; boy 


and 
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aud though they were erroneous, muſt bind this court. At ſame 
ime, the law of England would not ſerve the priſoner, could ſee 
| none. of the authorities that applied. — Homicide from intention, 
though ſecret, murder. We not obliged to fay, that in every caſe 
ye would have determined in the way and manner it has been 
but che ſtrain of all the caſes, both before 1661 and after, im- 
| ports, that homicide from intention, though not antecedent for. 
4 long; time, is murder. Act 1661, Sir George Mackenzie ſays, 
the title inaccurate.— Caſual murder don't take in the caſe of mur- 
der committed from intention. — The argument for the pannel here 
bew, and never ſtated before. The act ſays, its purpoſe to remove 
all doubts.— The act pointed and accurate. Odd if not one word 
thrown in to ſhew, homicidium in rixa was meant to be exeemed 
from death. The word caſual, in common * don't compre- 
hend it. 

As to verbal provocation, ſays des as the libel ſtates ko 
lie i:. Provocation taken notice of by writers —Though the pannel, 
was conſcious that he had not been ſeeking a hare that day, yet he, 
from what had paſſed before, ſhould not have reſented ſo much.— The 
words of raſcal and /coundrel are provoking, if proved. Every man 
in a fit of paſſion will uſe words to a ſervant that he would not uſe 
to his equal; but though raſcal and ſcoundrel proved, not ſufficient, 
—The d of the gun falls more properly under the ſecond de- 
fence, 

Second 8 life. Neither libel or defence preſent an idea 
that he thought, or could think, his life in danger.— Had Lord E- 
plntoun taken his gun into his hand, the caſe would have been to- 
tally different —His honour, —Where was the wound to his honour, 
that Lord Eglintoun, attended by a number of ſervants, ſhould take 
his gun ?—If it was a macula on him, is it poſſible ſuch an attack 
would juſtify an intentional homicide ? 

property. Moſt hazardous this defence to the ſecurity of the ſub- 
F,—It is clear, that though Lord Eglintoun under a miſtake a- 
bout the act 1707, yet it was but a treſpaſs, not a felony, or a rob- 
bery ; againſt which law gave a remedy. In a caſe before the court 
3U a  / 
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of ſeſſion, it bore an argument. — One deciſion don't fix the law; 
and the influence of that deciſion has not extended itſelf ſo, but that 
gentlemen bona fide believe they have a right to take the gun.—B 

the law of England, the lord of the manor has a right to ſeize my 
gun.— The pannel's argument don't diſtinguiſh between ſmall and 
great property,—Lord Eglintoun had a coloratus titulus.— Conſe. 
quences :— A thouſand inſtances muſt occur every-day as to poind- 
ings, removings If the ſubjects may arm themſelves, and kill 
one another on ſuch pretences, the country would be in a miſerable 
ſituation, —Lord Eglintoun well known to the priſoner ; he was law. 
biding. 


The libel was therefore found relevant, and the priſoner allowed 
to prove all facts and circumſtances in common form; and the 5th 
of February fixed for the trial. 

As I was counſel for the priſoner, upon theſe opinions I ſhall only 
obſerve, that they take no notice of the priſoner's retreat and fall 
before he fired, which are unqueſtionably very ſtrong circumſtan- 
ces for him; and on account of theſe, many ſenſible men, and ſome 
very good lawyers, hold, that this was a caſe of man/laughter. 

| Extracts and other papers being got ready, a ſecond petition of 
appeal was preſented. The account of the procedure upon it, con- 
tained in the following memorandum, may, it 1s believed, be de- 
pended upon. 
he appeal was moved by a Noble Lord, with an explanation, 
that it had been put into his hands; and he laid it before the Houle, 
merely as a point of duty, without entering further into the me- 
rits. 

The appeal was then read. 
After which, Lord M. moved, that the agent ſhould be called in. 
Which having been done accordingly, 

Lord M. aſked him, Whether he had any precedents to lay before 
the Houſe of appeals to the parliament of Scotland before the Union, 
or to this Houſe ſince, againſt interlocutory orders of the ſupreme 

criminal 
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-riminal court in Scotland, made in the courſe of the hearing, and 
before final judgement ? 
Io which the agent anſwered, That he had not. 

He was then aſked, If he knew of any ſuch inſtances ? 

He replied, He did not: That not foreſeeing ſuch authorities to 
de neceſſary, he did not make any ſearches or inquiries. 

On which it was put to him, Whether he would now withdraw 
his appeal, until he could inform himſelf of the courſe of the prac- 
tice and precedents ? 

He ſaid, He was entirely under the direction of their Lordſhips. 
But being then acquainted, That he muſt make his option, and either 
withdraw the appeal, or, for his client, ſubmit to ſuch order as the 
Houſe ſhould think proper to make thereupon, in conſequence of his 


inſiſting for the ſame ; he declared, That as the inſtructions to him 


were to preſent the appeal, he muſt ſubmit the ſame to the judge- 
ment of the Houſe. 

| Whereupon he was ordered to withdraw. After which Lord M. 
ſtood up, and obſerved, that the appeal now before their Lordſhips 
was brought againſt ſeveral interlocutory orders made by the court 
of juſticiary, the ſupreme criminal court in Scotland, in the courſe 
of a trial for a capital crime, and before final judgement: That the 
agent had acknowledged to their Lordſhips, that he was not poſſeſ- 
ſel, nor did he know, of a ſingle inſtance where an appeal of ſuch a 
nature had been received, either by the parliament of Scotland be- 
fore the Union, or by this Houſe fince: That in fact a precedent of 
this kind did not exiſt : That it would be of the moſt dangerous con- 
ſequence to admit of appeals againſt theſe interlocutory orders. No 
body could ſay how long the trial might thereby be protracted, or 
when it could be finiſhed, if an appeal lay againſt every order of the 
court made during the courſe of a trial ; and which, by management, 
might be ſplit into a great number of different cauſes; whereof 
their Lordſhips had an inſtance in the preſent caſe, being a ſecond 
appeal, brought in a few days after their Lordſhips had declared, 
at the firſt one ought not to be received. 
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for the ſake of juſtice, been let into a proof of the facts, a writ of 
error, after ſuch indulgence, would not be allowed. 


viouſly ſettled and delivered, &c. From all which, he drew this 


priſoner in the tolbooth of Edinburgh, complaining of two interlocu- 
_ tory ſentences of the court of juſticiary in Scotland, of the 22d day 
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Hle aid, che appellant could not have any aid from analogy to the 
courſe of proceedings in criminal trials in capital caſes here: That, 
ex gratia, ſed non ex debito jufticie, the attorney=general might, if he 
ſaw reaſonable cauſe, allow of a writ of error after judgement in ca- 
pital caſes; but that it the priſoner demurred in the courſe of the 
trial, by the ſtrict form of legal proceeding, the fact charged is con- 
ſidered admitted, before he can be allowed to proceed in his plea 
of demurrer; and the demurrer being over-ruled, the court proceeds 
to judgement as if actually found guilty : but that in other caſes, 
where the demurrer has been over- ruled, and the party afterwards, 


He concluded with moving, That the appeal ſhould not be received, 

This motion was ſeconded by the Lord who preſented the petition, 
He, with his uſual accuracy and preciſion, ſtated the courſe of 
trial before the court of juſticiary in the peremptory diets, ſummon- 
ing and attendance of the jury and witneſſes, according to liſts pre- 


concluſion, That if appeals were to be received againſt inter- 
locutory orders made in the courſe of a trial, by artful manage- 
ment it would be eaſy to prevent the trial from ever being conclu- 
ded, or at leaſt to ſpin it out to a great length of time. 


Die Mercurii, 70 Februarii 1770, 
"6 Upon reading the petition, purporting to be in the nature of an 


appeal of Mungo Campbell, late officer of exciſe at Saltcoats, now 


of December 1769, and 22d of January laſt ; and praying, that the 
{ame may be reverſed, varied, or altered, or that the appellant may 


„Their Lordſhips expreſſed ſome diſpleaſure at a particular ſtated in the petition 
of appeal. What they ſaid upon that ſubject is omitted, becauſe, had it been men- 
tioned, it would have been neceſſary to enter on explanations as to a fact that vas 

perſonal, and of little conſequence. | 


have 
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have ſuch relief in the premiſes, as to this Houſe, in their Lord- 


| ſhips great wiſdom, ſhall ſeem meet; to which petition, Archibald 


Earl of Eglintoun, and James Montgomery, Eſq; for his Majeſty's 
intereſt, are named as in the nature of reſpondents ; and alſo upon 
hearing the agent for the petitioner at the bar; it is ordered, by the 
Lords Spiritual and Temporal' in parliament aſſembled, That the 
kid petition be rejected.” 
From what one of the counſel for the orifoner had ſeen in former 


caſes, he ſtrongly ſuſpected, that the anxiety of the agent for the 


proſecutors would make him defirous of talking with the clerk of 
court, as to the jury proper to be ſummoned in ſuch a caſe. All 
the forty-five jurymen, contained in the liſt ſerved upon the priſon- 
er, were very reſpectable and worthy men: but they were almoſt all 
landed men; for though many of them were deſigned Merchants in 


. Edinburgh, and really were ſo, yet at the ſame time moſt of them 


had eſtates. From this circumſtance, a ſuſpicion aroſe, that the ju- 


' ry, in this caſe, had been ſuggeſted to the cler: for ſome could not 
help thinking, that landed men, in ſuch a caſe, would be liable to a 


bias and prejudice againſt the priſoner ; and that to ſummon a jury 
conſiſting entirely of landed men, was almoſt as unequal to the pri- 
ſoner, in this caſe, as it would have been unequal to the proſecutor 
to ſummon a jury entirely compoſed of exciſe- officers or poachers. 
This being ſtated to the other counſel for the priſoner, they thought 
the conjecture not improbable; and they reſolved to challenge. the 
whole jury, if it ſhould appear that there had been any concert or 
underſtanding between the clerk and the a wn for Ge ne as 
to this matter. 

In order to come at the fact, they waited upon che clerk, and de- 
fired to know from him how it really ſtood. He gave them a very 
candid account of it; which ſatisfied them, that their ſuſpicions 
were not altogether —_—_— and therefore they determined to 
ung: the whole ſet of jurymen, or the array. 


The challenge and anſwer were made in the following words: 


«6 Mr 
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* Mr Maclaurin for the pannel, repreſented, That the liſt of the 
perſons to paſs upon the aſſize had been made up by the clerk of 


court, who was in uſe to make up ſuch liſts ; but that it would not ſhi 
be diſputed, that before making up the ſaid liſt, the doer for the 6 
private proſecutor had ſuggeſted to the clerk, that he was deſirous 2 na 
number of landed gentlemen ſhould be upon ſaid liſt: That the clerk th 
made up the liſt accordingly, which was laid before, and approved th 
of by the judges; but that it would not be diſputed, that before the Fa 
judges ſaw it, at leaſt before it was ſigned by them, the ſaid liſt had been be 
ſhown to, and approved of, by the doer for the private proſecutor, the 
on whoſe ſuggeſtion alterations had been made thereon : That he ap- the 
prehended, in order to make a trial by a jury ſafe and fair, it is ab- all 
ſolutely neceſlary that the proſecutor ſhould have no concern in the M. 
nomination of the aſſize, or be allowed to ſuggeſt any particular per- c01 
ſon, or any particular ſet of men, however reſpectable, to the clerk, the 
as proper perſons to be put upon the liſt; becauſe, if that was al. 
lowed, an advantage might be taken of pannels, as perſons may be Wa 
put upon the aſſize, who, from certain circumſtances and ſituations, act 
may have prejudices againſt the pannel; and that therefore, when the 
any ſuch thing appeared, he apprehended, a liſt ſo made up ſhould be led 
laid aſide, and another aſſize called; and that in this caſe, as it would - 
not be diſputed, or if diſputed, could be eafily and inſtantly pro- ſtor 
ved, that the doer for the private proſecutor had ſuggeſted to the to e 
clerk, that a number of landed gentlemen ſhould be put upon the ju- ] 
ry; which was accordingly done, though not neceſlary in this caſe, aff 
as the pannel was not a landed man; and that the liſt of the aſſize tati 
had been ſhown to, and approved by, the doer for the private pro- law 
ſecutor; he apprehended, that a challenge lay againſt the array, or of c 
the whole aſſizers ſummoned. _ 47 any 
Whereupon Mr George Muir, principal clerk of court, being call- the 
ed upon by the court, and aſked, Whether what was ſet forth by the 
Mr Maclaurin was the truth ?—he informed the court, that after he teen 
had made up a liſt of. aſſizers in the uſual manner, to be laid before Whe 
che judges for their conſideration, he being then confined to the houſe teen 


by 
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by indifpoſition, —Mr John Mackenzie, writer to the ſignet, agent 


ſor the proſecutors, happened to call upon him; and he having 
hewed him the liſt for the jury he had made up, which then con- 


ted of more than forty-five perſons, Mr Mackenzie obſerving the 


umes of Sir William Cunningham and Sir Robert Myreton among 
the jury men, told him, he thought theſe improper perſons to be in 
the liſt of jurymen, on account of their near connection with the 
rarl of Eglintoun the private proſecutor; Sir William Cunningham 
being phe ro Earl of Eglintoun, and Sir Robert Myreton fa- 
ther-in-law to Sir William. Whereupon he ſtruck out the names of 
theſe two gentlemen : That this converſation was merely accidental ; 
and he does not think that he had any other converſation with Mr 
Mackenzie on the ſubject, previous to the liſt being ſigned by the 
court: That, in particular, Mr Mackenzie did not deſire him to take 


the jurymen from any claſs whatever. 


Mr Lockhart, for the proſecutor, thereupon moved, That as there 
mas no relevancy in the objection to the liſt of aſſize, which is the 
act of court, not of the clerk, and, in this caſe, no impropriety on 
the part of the clerk, that therefore the objection ought to be repel- 
led,” BE 

The court over-ruled the objection; but one of the judges (Coal- 
ſton) ſaid, He thought it ſhould be recommended to the clerk, not 
to do the like again, No more, however, was faid about it. 

Here it muſt be obſerved, that trial by jury is not upon ſo proper 
r footing in Scotland as it might be. Jurors do not come on by ro- 
tation; but a certain ſet is ſummoned upon every trial. There is no 
law in this country, as in England, allowing the priſoner a power 
af challenging a certain number of the jurymen, without aſſigning 
ay reaſon; and the judge ſelects the fifteen, or the petit jury, from 
the forty-five : a power which may often be abuſed; for although 


te judge himſelf ſhould be ſuppoſed incapable of pitching upon fif- 


ren that he knew had a prejudice againſt either fide ; yet it is plain, 
hen the judge himſelf is not acquainted with the forty-five, the fif- 
en mult be ſuggeſted by ſome perſon who is; and that perſon, it is 

ES | obvious, 
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abvioug; has it in his power to do miſchief, I was concerned, man 
years ago in a criminal trial, in which the moment the fifteen at 
marked out, the private proſecutor offered to ſubmit the caſe to ar- 
biters, foreſeeing, from the eomplexion of the jury, that a verdiꝗ 
would be brought in againſt him, if be went to trial. This is men- 
tioned to put judges on their guard. There was no deſign to hurt 
either fide in the judge who choſe that j jury. It would be much bet- 
ter, therefore, to take the fifteen "OPT or 
had the choice. 
Though we have no law Anwi the pannel to challenge a 
certain number of the jurors, without aſſigning any reaſon ; yet 
fuch a challenge ought to be admitted ; and 1 imagine would; for 
we have no poſitive law or practice againſt it, and it is manifeſtly juſt 
to ſuſtain it: as man may have a very good reaſon for not chuſing 
ſuch a juror ſhould try him, though, perhaps, he would be averſe 
to ſpeak out that reaſon; or, perhaps, it would not amount to a le- 
gal objection ; and Werk, without the interpoſition of a ſtatute, 
there is good ground for allowing challenges to a certain number of 
jurymen in this country, as well as in England. It is to be wiſhed, 
that ſuch challenge were attempted in ſome trial ſoon, in order that 
the opinion of the court may be known upon this point. If the court 
. ſhall ſuſtain it, there will be no occaſion for a ſtatute; but if they 
- ſhall over- rule it, a ſtatute moſt certainly ought to paſs, putting this 
matter upon the ſame footing in this country as it 1s in England, 
The proof came up fully to the charge in the indictment; and 
ſome other circumſtances were depoſed to which did the priſoner no 
1 good; particularly, that he made no anſwer to Lord Eglintoun, 
l when his Lordſhip ſaid to him, Campbell, you have ſhot me, 
| &« which I would not have done to you *,” His ſilence on this oc- 
1 | caſion 


4 * In the indiftment his Lordſhip's expreſſion was alledged to have been, © Camp 
| . cc bell, I would not have ſhot you.” Among ſeveral anonymous letters, ſtating ob- 


1 ſervations for the priſoner, which were written to his counſel while drawing the in- 
formation 
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caſion was reckoned a mark of ſullenneſs; and, it muſt be confeſſed, 
not without ſome reaſon ; though perhaps it was owing to nothing 
A tardineſs in nature, 
© Which often leaves the hiſtory WN 
* That it intends to do *,” 
One of his counſel remembers, that on aſking him, before he be- 
yan to plead on the relevancy, Whether he choſe it ſhould be ſet forth, 
that he felt the deepeſt affliction for what had happened? he anſwer- 
ed, with much apparent ſenſibility, © O certainly.” | 
The priſoner too failed to prove any verbal injury to him on the 
part of Lord Eglintoun, 
Mr Lockhart charged the jury for the cmd Mr Rae for 
the priſoner. He mentioned the import of the Engliſh opinions a- 
bore inſerted : but the court objected to reading them; and juſtly. 
The jury in this caſe were not unanimous: twelve were for find- 
ing him guilty, and three for bringing in a ſpecial verdict; but one 
of theſe three, before the queſtion was put, came into the opinion of 
the majority. | NE 
The court met on the afternoon of the 27th February to receive 
the verdict, and pronounce ſentence, Upon coming into court, 
one of his counſel went up to the priſoner, and told him, He ſuppo- 
ſed he had heard what the verdict was; and that he hoped he would 
de able to receive the ſentence with conſtancy and reſolution. To 
0 which he anſwered, ** Yes, yes; I never expected it would be other- 
* wiſe,” 


0 formation for him, there was one which endeavoured to take off the force of this 
apreſion very ingeniouſly, by ſuppoſing, that Lord Eglintoun, when he pronounced 
it, laid the emphaſis thus: © Campbell, I would not have /bot you:“ Which would 
imply, that his Lordſhip underſtood Campbell had fired upon him, from a dread 
that his Lordſhip would have fhot him as ſoon as his own gun arrived. 


, 


Lear. 
'on 2 X | | One 


That as there were ſome peculiar circumſtances in this man's cafe. he 
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One of the judges, in giving his opinion upon the puniſhment, ſa a, 


was not for hanging him in chains, or going any further than they 
were obliged to do by the act of parliament ; and accordingly the 
ſentence was, That he ſhould be hanged by the neck till dead, on 
the 11th of April 1770; and that his body ſhould be given to the 
profeſſor of anatomy in Edinburgh for public diſſection. 

On Feb. 28. 1770, the counſel for Campbell were informed in the 
parhament-houſe, that he had put an end to his life the pre- 
ceding night; and that the magiſtrates of Edinburgh intended to 
give his body for diſſection to the profeſſor of anatomy, and 
were taking a precognition for proving ſelf-murder againſt him, in 
order to juſtify their diſpoſing of his body in that way. His coun- 
fel upon this deliberated what was to be done: they could find no 
ſtatute, judgement, or law-book, authorifing ſuch treatment of a ſelf- 
murderer's body. The only puniſhment the books mention for this 
crime, is eſcheat of moveables; and to found that, a declarator be- 
fore the court of ſeſſion is ſaid to be neceſſary. They therefore re- 
ſolved to attempt to reſcue the body from the intended diſgrace; and 
one of them was deputed to repreſent the matter to the magiſtrates. 

He found one of them, and their clerks, in the council-chamber, 
taking a precognition; which they told him they always did in ſuch 
eaſes; and that if felf-murder appeared, they hid hitherto thought 
themſelves warranted to give the body of the criminal to the profet- 
for of anatomy. Upon this he lodged a petition with their clerk for 
the body, in name of the widow and ſon of the deceaſed ; and re- 
preſented, That this procedure ſeemed to him inhumane and unjuſt; 
that no man (dead or alive) ought to be found guilty of a crime, 
without a fair trial, which this precognition was not; and that the 
counſel for the priſoner could find no law authoriſing ſuch proce- 
dure. However, he ſuggeſted, that the proper method for deter- 
mining the queſtion would be, to take the opinion of the towns 
aſſeſſors.—Accordingly the caſe was laid before one of them, who 


gave an opinion in writing, bearing, 


ic 1 
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« ] have conſidered this petition (for the body) with all the atten- 
ton I can. The only footing upon which the magiſtrates can give 
up the body of Mungo Campbell for diſſection, muſt be under the 
- authority of the ſentence of juſticiary, making that part of his pu- 
nihment. But a criminal ſentence muſt be executed in the preciſe 
terms of the ſentence, and no otherwiſe, The words, I obſerve, are, 
And his body thereafter to be delivered to Dr Alexander Monro,” 
ge.; which plainly ſuppoſes, that the firſt part of the ſentence has 
heen previouſly executed, by his being hanged upon a gibbet in 
purſuance of that ſentence.—But what is ſtill more material, to give 
up his body for diſſection juſt now, would be to execute a part of a 
ſentence before the time fixed by the ſentence is arrived; which is 
dearly illegal; becauſe till then there is always a polibllicy, that if 
the priſoner had lived, the ſentence might either have been reverſed 
upon appeal, (if an appeal is competent), or the puniſhment remit- 
ted by a pardon. If it had been clear, that Mungo Campbell died a 
natural death in priſon, during the fix weeks allowed by his ſen- 
tence, this idea of diſſecting, it is probable, would not have been 
thought of; or, if the ſentence had appointed him to be hung in 
chains, there ſeems to be little doubt, that the magiſtrates, after his 
death in priſon, whether natural, or inflicted by himſelf, could not 
have authoriſed him to be ſo hung. 

As to ſuicide, this is no doubt a heinous offence; and the law of 
this country has accordingly provided a puniſhment for it, viz, 
eſcheat of moveables, upon the fact being eſtabliſhed in a declarator 
before the proper court. But I know. of no law, nor of any prac- 
ice, in Scotland, which authoriſes any puniſhment or ſeverity to be 
inflited upon the dead body of the ſelf-murderer : nor do I ſee upon 
what authority the magiſtrates of Edinburgh could take cogniſance 
of this fact, which is a crime in law, and ſeverely puniſhable as a- 
bore mentioned, or give a judgement thereon in the ſummary way 
that is propoſed, My opinion therefore is, that the magiſtrates are 
not legally intitled to appoint the body of this unfortunate man to 
3X 2 diſſection, 
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diſſection, and chat! it muſt be delivered up, in terms of the peti- 


tion.“ 
Another aſſeſſor was conſulted; and he concurred 1 in opinion, 
** That the Lord Provoſt has no power, in virtue of the ſentence of 
© the court of juſticiary, to deliver up the body to be diſſeQed.” 
Upon laying theſe opinions before the Provoſt, he was ſatisfied, 


Toy Corpuſque exſangue ſepulcro 
** Reddidit Hectoreum.“ 


He was privately buried ſomewhere near Arthur's ſeat. But the 
| ſpot was unluckily choſen: for the canaille of Edinburgh being in 
uſe to walk there, diſcovered his grave next day, dragged out the 
body, and toſſed it about till they were weary. His friends after- 
wards, to prevent any farther. outrage of that kind, ſunk him ſome- 
where in the ſea, This cruelty in the mob is amazing: for however 
ſtrong, and however juſt, their abhorrence of ſelf-murder may 
be; yet ſurely they ought to have compaſſionated the hard fate of 

that man, whoſe unhappy end was occaſioned by his aſſerting, a- 
gainſt the great, the rights of the lower claſs of people. Thoſe who 
condemn ſuicide from philoſophical or religious principles, will, no 
doubt, in extenuation of this his laſt offence, conſider, that he put 
not a period to his own exiſtence from raſhneſs or impatience, but to 
avoid the execution of an ignominious, and, as he thought, an un- 
juſt, ſentence of death. He was none of thoſe 


Qui ſibi letum : 
* Tn/ontes peperere ps EO N perefi 
© Projecere animas.“ 


To ſuch the great Roman poet aſſigns but an uncomfortable habita- 
tion in the other world; yet he makes Cato, who had a ſtrong rea- 
ſon a his e preſide in the Elyſian fields: 


bh Secretoſque Pios, his dantem j Jura Catonem,” 
| N? g Jo 
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Neo 85. April 24. 1770. 


' The THISTLE BANKING-CoMPANY in Glaſgow, and his Majeſty's 
Advocate, 


3 


WILLIAM HERRIE S. 
Forgery.— Madneſs tried by a jury. 


H was remitted by the ſeſſion to the juſticiary for forging notes 
of the Thiſtle Banking-Company in Glaſgow. 

When the indictment was read to him, and he * interrogate 
* thereupon, he anſwered in ſuch a manner as to 1mport a denial of 
the libel.” 

His counſel repreſented, That the pannel's behaviour in court is 
very ſingular and extraordinary, and, from his appearance, the ſtate 
of his mind ſeems to be that of a perſon diſordered in his judge- 
ment; that if the pannel was deprived of his reaſon, he was in that 
caſe not-a proper object of puniſhment.” 

Being aſked, If he made that objection, and inſiſted upon it, or 
had any evidence to bring thereof, he declared he knew nothing fur- 
ther about the pannel than what his preſent behaviour ſuggeſted, and 
that he had no information. 

Mr Solicitor anſwered, That not only from information, but from 


. 


that, either for their own or the jury's ſatisfaction, it could be 
brought. 

The Lords“ allow the proſecutors and pannel to bring what evi- 
* dence they can as to the ſtate of mind the priſoner is now in, or 
* has been in fince the time of the trial before the Lords of Seſſion, 
and the decreet pronounced by their Lordſhips; and remit this 
preliminary queſtion to the knowledge of an aſſize. 

A 


2. + — — — r. | »1& x ——— — E * — — 


the pannel's appearance, he was ſatisfied his ſeeming diſorder of 
mind was affected; and if the court inclined to have evidence of 
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A jury was accordingly ſet, and ſeveral witneſſes examined. Af. 
ter which the jury was incloſed in an adjoining room, The court 
continued fitting till they brought in their verdict; which they ſoon 
did, finding the inſanity not proved. 

Upon this the trial proceeded before a new jury, who found him 
guilty, The court adjudged him to be hanged, and he was execu- 
ted accordingly. 


Aft. Solicitor Dundas. Alt. James Boſwell, 


Nes 86. July 1771. 
His MAI EST v's Ap VO GATE, 
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WILLIAM LILBURN and Walter Buchanan. 


Indictment for murder reſtritted to an arbitrary puniſhment —Priſmers 
_ acquitted, though they confeſſed the indictment. 


Hey were indicted for the murder of Joſeph Martin on the 29th 
September 1770; and the indictment particularly charged, 


That they, on the evening of that day, each of them having the 


ſpit of a jack in his hand, did attack the ſaid deceaſed; and each 
of you, or one or other of you, did give a ſtroke or ſtrokes upon 
© the head of the ſaid Joſeph Martin, with the ſpits in your hands; 
of which ſtroke or ſtrokes, and the wounds thereby given, the 
* ſaid Joſeph Martin died the day following.“ 

On account of ſeveral circumſtances, the indictment was reſtricted 


to an arbitrary puniſhment, Upon which the pannels ſubſcribed a 


judicial confeſſion, bearing, That they both, or either of them, 
gave a ſtroke,” &c. 

Ihe jury brought in a verdict, finding IE in terms of 
the confeſſion, viz. © That upon Saturday the 29th September 


laſt 1770, about ten or eleven o'clock at night, when John 


Liddle 
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Liddle carrier in Boquhan, Robert Anderſon innkeeper at Hole of 
Glentirran, Andrew Anderſon his brother, John Mackieſon, the de- 
ceaſed Joſeph Martin indweller and horſe-hirer in Glaſgow, and 
Robert Robertſon ſerjeant in the 17th regiment of foot, were drink- 
ing together in the houſe of the ſaid Robert Anderſon, the pan- 
nels were paſſing homeward by the bridge of Boquhan, near the 
neighbourhood of Robert Anderſon's houſe : they obſerved a man 
at the door thereof, whom they afterwards underſtood was Serjeant 
Robertſon ; when a maſtiff or bull dog, coming out of ſaid houſe, 
having attacked the pannels as they paſſed, they threw ſtones at the 
dog: That Serjeant Robertſon having come upon the bridge, ſome 
high words paſſed between him and the pannels : That the other 
perſons above named, amongſt whom was Joſeph Martin, having al- 
ſ come from the houſe. to the bridge to %%% Serjeant Robertſon, the 


pannels, irritated by the continued attacks of the dog, and having each 


of them the ſpit of a jack in their hands, both, or either of them, in 
the fray, gave a ſtroke or ſtrokes upon the head of the ſaid Joſeph 
Martin with the ſpits in their hands; of which ſtroke or ſtrokes, 
and the wounds thereby given, the ſaid Joſeph Martin died the day 
following in the,houſe of the ſaid Robert Anderſon : And alſo find 
proven, That no aſſiſtance was called to the deceaſed till about ten or 
twelve hours after he received the wound; and that, if proper aſ- 
hſtance had been timeouſly got, the defunct's life in all probability 
might have been ſaved. In witneſs whereof,” &c. 

Upon this the counſel for the priſoners objected, That execution 
could not paſs on this verdict; and, after a hearing, the court or- 
dered minutes; which were made up as follows. 


Mr Solicitor moved, That the court would proceed to give 
judgement in conſequence of the verdict. 


. Anſwered, That no judgement can paſs on this verdict, but 


that the pannels ought to be aſſoilzied fampliciter, and diſmiſſed 
from the bar: 1, Becauſe of the want of relevancy in the facts 
found by the verdict; and, 2do, Nn of the uncertainty of the 

verdict 
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verdict itſelf, which contains no exptitir finding either againſt the 
one pannel or the other”: Thar the facts charged in the indictment 
amounted to no more than à culpable homicide, even in the « opinion 
of the proſecutor, as appears by the reſtriction of the concluſions of 
the libel to an arbitrary puniſhment: but the facts found by this ver- 
dia do not amount to homucide of any! kind; ſo that, at the worſt, 
they could only amount to a riot: but when accurately confidered, 
it will be found, that they are not of ſuch a nature as to amount to 2 
crime of any denomination whatever : That they cannot be conſi- 
dered as homicide; becauſe it is found, That no aſſiſtance was call- 
ed to the deceaſed” till about ten or twelve hours after he received 
che wound; and that, if proper aſſiſtance had been timeouſly got, 
the defunct's life, in all probability, might have been ſaved; ſo 
that here the death of the defunct is imputed to the want of afliſt 
ance, which it was the duty of thoſe about him to call for, and not 
to the unavoidable conſequence of the wound which he had recei- 
ved; conſequently, it does not appear to have proceeded from the 
mere act and deed of the pannels, but from the negle and culpable 
omiſhon of thoſe about him to call proper and timely aſſiſtance. 
The charge of homicide being thus taken off, all that remains is to 
conſider how far the crime of battery is found by this verdict to 
have been committed : and it will appear that it is not; for, in or- 
der to conſtitute a crime, it is neceſſary to bring evidence, both of a 
criminal intent, and a criminal act; neither of which appears from 
this verdict: on the contrary, all that is found to have been done, 
is found under ſuch circumſtances as take away any criminality in 
the act, and ſhow, that it was done in ſelf-defence. The verdict 
does indeed ſind, That there was a fray; and that both, or either of 
the pannels, in the fray, gave a ſtroke or ſtrokes upon the head of 
Joſeph Martin with the ſpits in their hands; but it does not find, 
that the pannels were the inciters or inſtigators of that fray, or the 
firſt aſſailants therein; on the contrary, it expreſsly finds, That they 
w re firit attacked by a bull- dog or maſtiff; conſequently, the itones 
that they are found to have thrown at the dog, muſt have been 


thrown 
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thrown in ſelf- defence. In the next place, it finds, That Serjeant 
Robertſon; came upon the bridge, and that high words paſſed be- 
ween him and them: on which occaſion, not the pannels, but Ser- 
jeant Robertſon, mult be conſidered as the aggreſſor, from the cir- 
cunſtance of his having advanced towards them by coming upon 
the bridge. In the third place, the verdict finds, That no fewer 
than five perſons, among whom was the defunct, came out to aſſiſt 
Serjeant Robertſon, In what they were to aſſiſt him, is not ſaid; 
but it cannot be preſumed that they only came to aſſiſt him in gi- 
ring bigh words, as no man can need the aſſiſtance of another to do 
ſo: the aſſiſtance, therefore, muſt have been to make an attack up- 
on the perſons of the pannels ; and that ſuch an attack was made, 
appears from the circumſtance immediately thereafter found in the 
verdict, VIZ. That there was a fray: and it is alſo found, That the 
pannels, or one or other of them, ſtruck, in conſequence of their 


\ maſter of the bull-dog had come up, muſt be attributed to the en- 
couragement given by him to the dog to continue his attacks, as it 
was unqueſtionably in the power of the maſter of that dog to have 
called him off, and prevented his farther attacks: ſo that the import 
of the whole is, That the, pannels ſtruck, having previous provoca- 
tion; and ſtruck after a fray had begun; conſequently they were act- 
ng in ſelf-defence, and on a juſt foundation. So that, when the 
circumſtances found by the verdict are taken together, and accurate- 
ly conſidered, the criminality of the ſtrokes ſaid to have been given 
by them flies off; and the facts found by the verdict appear to be 
ſuch as are not relevant to infer any concluſion for puniſhment on a 
libel; and of conſequence ſuch as, when contained in a verdict, are 


.. 


uſhment. But, 24ly, Though the facts were ſuch as were in them- 
klves puniſhable, yet no judgement againſt the pannels ought to be 
pronounced on this verdict, on account of the uncertainty of the 
adit with reſpect to the guilt of any of the pannels. It is an un- 
dbucdtonable principle of the criminal law, and particularly of the 


1 criminal 


being irritated by repeated attacks of the bull- dog; which, after the 


not ſufficient to be the foundation of any judgement awarding pu- 
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criminal law of this country, That no perſon can be puniſhed, un. 
leſs the guilt is clear and manifeſt; inſomuch chat it has paſſed into 


a kind of law-proverb, That it were better ten guilty ſhould eſcape 


than one innocent man ſhould fuffer, But if dhe court ſhould infig II 
a puniſhment upon either of the ꝓannels in conſequence of the yer. i 
dict now returned, from the ſhewing of that verdict an innocent . 
man might ſuffer, as the verdict itſelf does not find, that either the 4 
one or the other of the pannels committed the facts therein contain. 10 


ed; on the contrary, it leaves it altogether uncertain which of them 
did ſo, by finding, That both, or either of them, gave a ſtroke; which 
does not denote with preciſion which of them did ſo. And this un- 
certainty is rendered ſtill more conſpicuous by the uſe of the words 
firoke or, ſtrotes, whereby it is rendered uncertain whether more than 
a ſingle ſtroke was given: and if nothing more than a fingle ſtroke 
was given, it is plain, that both the pannels could not be guilty; 
and neither of them is found explicitly to have given the ſtroke, if 
there was but one. And though the verdict does indeed uſe the word 
wounds in the plural number, as if more wounds than one had been 
given by the ſtroke or ſtrokes; yet the effect of that is taken of by 


the ſubſequent part of the verdict, in which the word wound is uſed . 
in the ſingular number; ſo that it is rendered again uncertain whe- in 
ther more than one wound was received. The verdict, therefore, is * 
altogether vague, uncertain, and inconcluſive, in fixing the fads mil 
thereby found upon either one or the other of the pannels as his pro- ut 
per act and deed, and is conceived in ſuch terms as not to fix theſe fe. 


facts upon both of them. Hence it cannot be made the foundation nds 
of a judgement for puniſhment againſt either; and therefore both pear, 
pannels ought to be aſloilzied ſimpliciter, and- diſmiſſed from the ba, 
Replied, That he would take the hberty to controvert both 
the propoſitions which the pannels counſel had endeavoured to 
maintain; and to ſhow, in the firf place, That the facts found 
by this ſpecial verdict were not ſo void of relevancy as to 
the pannels altogether. from puniſhment ; and, 2d/y, That thi 


verdict was not returned in ſuch vague terms as not to be applicable 
ö 
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udo both the pannels. And with reſpect. to the firſt point, thoug 

to Wl the conduct of theſe pannels did appear from the beginning in ſuch 
x, a light as moved the public profecutor to reſtrict the libel to an ar- 
& bitrary puniſhment, yet it is humbly ſubmitted, whether the facts 
r- pound by the verdict do not amount to culpable homicide? It is 
nt due, the jury have found, that if timely aſſiſtance had been brought 
he o the deceaſed, he might have recovered; but it is not from thence 
in- o be inferred, that he certainly died for want of aſſiſtance; becauſe 
em it is impoſſible to know with certainty, whether he would not have 
ich died, notwithſtanding all the aſſiſtance that could have been brought 
m- him : and therefore, as he was brought into that ſituation by the 
rds grokes which theſe pannels gave him, it is humbly ſubmitted, whe- 
ther the fats they are found to have commuted do not amount to 
culpable homicide. But whatever may be your Lordſhips opinion 
touching the pannels being guilty of homicide, it can ſcarcely be de- 
wed, that the conduct of the pannels, as aſcertained by the verdict, 
mounted to an illegal fray, or breach of the peace, which muſt be 
puniſhable in ſome degree; eſpecially when the conduct of the pan- 
dels, in that fray ar breach of the peace, is aggravated by their ha- 
wing occaſioned the loſs of a man's life. And, with ſubmiſſion, 
your Lordſhips cannot be of opinion, that any of the facts found by 
this. verdict do juitify the pannels, or exculpate them from the 
yuilt of battery, or breach of the peace. For, i, It is denied, 
that the facts found by the verdict import any degree, either of 
ldf-defence, or exculpating provocation. It is true the verdict 
nds, that a large dog barked at the pannels: but it does not ap- 
pear, that he was fet on by any perſon, or that they were in any 
danger from the dog; nay, the juſt inference is, that the fray or 
quabble was brought on, or occaſioned, by their throwing ſtones 
u the dog. And although it is ſaid, that the ſtones were thrown in 
klf-defence, yet it is not ſo found in the verdict ; and it appears to 
de a contradiction in ſenſe, as the throwing of a ſtone is rather an 
ion of attack than defence. In the ſecond place, The verdict does 
A find, that Serjeant Robertſon was the aggreſſor, or that he gave 
g — 1 the 
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the pannels any provocation. And, in the laft place, Although the 
| verdict does find, that the perſons who were in the houſe came out 


the pannels. On the contrary, the verdict finds, That when the; 
other perſons came out, the pannels attacked them; and with the 


ed upon the pannels. What that ſhould be, was nn, left, with- 


upon that occaſion, yet it is i mpoſſible from thence to infer, that 
they came out to aff Serjeant Robertſon in attacking or maltreating 


ſpits in their hands, ſtruck the deceaſed” Joſeph Martin in ſuch a 
manner, as that he died next day. So tliat the obvious and juſt con- 
ſtruction of the facts aſcertained by the verdict is, That the pannels 
met with no provocation; that they themſelves were the beginners 
of the fray; and that their conduct in the fray, by uſing the fpits 
which they had in their hands, and ſtriking with theſe, was the 
means of bereaving the deceaſed Joſeph Martin of his life. It is 
therefore humbly contended, that both the pannels are found guil- 
ty of a criminal act, deſerving puniſhment, although the verdid 
ſhould appear not to aſcertain preciſely which of the two gave 
the ſtroke that was attended with ſuch fatal conſequences to Jofeph 
Martin. There is therefore no occaſion for enlarging much on the 
ſecond propoſition, with reſpect to the manner in which the verdict 
is expreſſed. At the ſame time, it is ſubmitted to your Lordſhi 

whether the terms of the verdict are not ſuch as to comprehend ha 
pannels, even though the facts aſcertained ſhould ſeem to amount 
to culpable homicide. In ſo far as is neceſſary for ſubjecting the 
pannels to the puniſhment of a fray or battery, the verdict is cer 
tainly applicable to both, and finds both guilty of facts that fully a- 
mount to that crime. It was therefore contended, that in conſe- 
quence of this verdict, ſome degree of puniſhment ſhould be inflict- 


out ſuggeſtion, to the wiſdom and juſtice of the judges.” 


When the court met to give judgement, July 9. 1771, a petition 
was preferred for the brother of the deceaſed, . an aſſyth- 


ment. 
Anſcbèr. As che priſoners fall to be diſmiſſed in A OR of thi 


verdict no aſſythment is due to any perſon; and though it were, 
| woul 
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would not be the petitioner, but the widow and children of the de- 
ceaſed; that would be intitled to it. * +; weT 
tad 19 ff 05 9500308 on dog et tr roy Aa. 

The court gave judgement 3s. u. In reſpect of the verdict 
« of aſſize, aſſoilzie the pannels ſampliciter, and diſmiſs them from 
« the bar z hut reſerving to the petitioner, and to the widow, and 
i geareſt in kin of the deceaſed Joſeph Martin, their action of da- 
mages and aſſythment, before any competent court, and to the 
« pannels their defences, as accords of the law.” 


| AR. Solicitor, et alli. Alt. Lockhart, Croſbie, 3 

he 7 2 | | T7 

15 Ne 87. 8 — FL 1 

il- ü 6 

N | His MajzsTY's ADVOCATE, 1 

we Lin” & 64/01 ier nen bodus 
94 | WALTER nn and others. 

he 

ict ferdict, fading the pannels guilty art and part of advice, ſuſtained, 

5 HE indictment ſet forth, That where, by the laws of this, 


and every other well-governed realms, riot and tumult, to the 
diſturbance of the public peace; and more particularly, the convoca- 
ting the lieges by beat of drum and ringing of bells, and their aſſem- 
bling themſelves together in a riotous and tumultuous manner; and 
breaking or entering into any houſes, granaries, mills, or 1 
buildings, belonging to or in the occupation of any of the lieges, 

yhere they kept meal for their proviſion or ſale; and ſtealing, or 


| other buildings, meal, ſacks, or other things, the property of other 
perſons ; or the ſearching for the ſame, of purpoſe to take them a- 
Way ; or the compelling any of the lieges to furniſh to them ſacks, 
lorſes, or carts, for the purpoſe of carrying off the meal taken by 
them : Likewiſe the repeating ſuch riotous, tumultuous, and predo- 
Wous acts, upon different days or nights: As alſo the aſſembling in 


2 


predoniouſly away- taking, from ſuch houſes, granaries, mills, or 


— — — — — 
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a riotous and tumultuous manner in the ſtreets of any royal borough, Nds 


for the purpoſe of forcibly preventing any of the lieges from the edit 


ſhipping, or carrying on ſhip-board, meal from one part of the ſo 
kingdom to another; and the continuing ſuch unlawful convoc-·¶ oe 
tions, when defired and intreated to diſperſe, by the magiſtrates 5M gone 
fuch royal borough, where ſuch unlawful convocations are held; of K 
and by juſtices of the peace: As alſo the continuing of fuch unlaw. II 


ful convocations, after being required to difperſe, and proclamatiaul dude 


made for that purpoſe, directed and authoriſed by an act paſted in dus, 
the iſt year of the reign of George I. intitled, * An at for pr bons 
** venting tumults and riotous aſſemblies, and for the more ſpeedy mina 
** and effectual puniſhing the rioters :” As alſo the going in a riot. whol 
ous, tumultuous, and maſterful manner, to any port, river, ot of thy 
harbour, for the purpoſe of taking meal out of any ſhip or ver pa 


there lying, againſt the will of the owner; or the going in à forcible Th 
manner on board ſuch ſhip, or veſſel, and cutting or deſtroying the and r 
rigging thereof, for the purpoſe of preventing the carrying or tranW Th 
porting meal on board of ſuch veſſel, from one part of the kingdom t P 
to another: As alſo the following, in a riotous and tumultuous man- pro 
ner, the magiſtrates of a royal borough, juſtices of the peace, and a He 
party of the military, called and aſſembled together for the lawful "And 
and laudable purpoſe of preſerving the peace, and preventing the Thi 
miſchief threatened to any ſhip or veſſel, on account of its being for nc 
| hired or employed for the carrying or tranſporting of meal ; and the . 5 
invading and aſſaulting ſuch magiſtrates, juſtices of peace, party d 
ſoldiers, and others, when employed in ſo lawful and laudable a f- ee 
vice, with ſticks, ſtones, and other offenfive weapons, ſo as to Th: 
wound, bruiſe, and put many of them in danger of their lives; are dumb 
all crimes of a high nature, and ſeverely puniſhable: Yet true it 1s, hs © 
and of verity, That the perſons above named and complained upon, is to t 
are all, and each of them, or one or other of them, guilty, atom legrec 
art and part, of all, or ſome, or one or other, of the ſaid crimes: I politiy 
fo far as, in the night between the 22d and 23d days of February * 


laſt, in this preſent year 1771, or in one or other of the nights d 
- ; days 
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lays of the ſaid month of February, or of the month of January pre- 
ding, or March following, the perſons above complained upon, 
o ſome of them, or one or other of them, did, with others their 
fſociates, aſſemble in or about the town of Dumfries ; and having 
gone tO Bridgend, a village near to the ſaid town, in the ſtewartry 
o Kirkcudbright,” &c. 

Then it proceeded to charge a variety of riotous acts; and it con- 
dudes, ** At leaſt, at the times and places foreſaid, unlawful, rio- 
ous, and tumultuous aſſemblies were held, and the ſeveral depreda- 
bons, maſterful invaſions, aſſaults, riots, batteries, and other cri- 
ninal acts above deſcribed, were done and committed; and the 
whole perſons complained upon, and each of them, or one or other 
of them, were guilty, actors, or art and part therein. All which, 
e part thereof, &. 
ibi The libel was found relevant to infer an arbitrary puniſhment; 
dend che pannels were allowed to prove all facts and circumſtances, &c. 
in The jury, Aug. 13. 1771, brought in a verdict, finding the libel 
not proved as to ſeveral of the pannels; but as to the reſt, *©* find it 
proven there were mobs at the times and places libelled ; and find 
Kere follow the names of ſome of the pannels] were guilty, art 
„en end part, of the crimes libelled.” | 
e The counſel for the pannels inſiſted, That this verdict was good 
for nothing ; and a hearing was appointed. 

It was argued for the pannels, That the verdict returned by the 
jury was null and void, and could not be the foundation of any ſen- 
tence againſt them: 

That the libel on which the pannels went to trial, charged a 
number of riots and illegal acts, which, though of a fimilar nature, 
were all of them diſtinct crimes, differing from each other, not only 
5 to the times and places at which they were committed, but in the 
degree of guilt which attended them: That theſe offences were not 
plitively charged upon each of the pannels, but only, as all, or part 
f them, committed by all, or one or other of them; and therefore 
* contained a cumulation of different actions againſt different pan- 
nels; 
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nels; which, by the firict. rules of la, could. not be admitted; al. 
u Nai thavghrt J e pr obviate the objection ariſing. 
co that Kuma Wie The wproſggptory, im. lupport, of this, libel, 
25 a, progtithat all che grumes hbelled had been commit- 
dz and. particularly did not attempt to. prove an aſlault upon the, 
magiſtra es, juſtices, of peace, and military, or that. the aſſailants con- 

rigued together after che; provoſt mad, proclamatign. for their diſyer 
ing, ;in,germs4pf;zhe opc A Cieh. Ii and ar labs; that cach of the 
pannels, was, guylty of all che cpumes hich. had been committed: on 
the contrary, this was, not attempted. as. to anyone of them; and the 
utmoſt tendency of the proof was, to ſhow, that ſome had been con- 
cerned in, one. Jace ig. other Sagte an Aon, Phan one of them. 
The nature of, thi N ; proof, xaade it neceſſary for the jury, 
to return a very | yerdict,, both as, to the crimes charged, and 
the ſhare which ihe, — Fannels bad, in them z and accordingly 
this was recommęnded both by, the King's Adyocate and the Lord 
Juſſice-Clerk in their charges. Contrary, however, to what the na- 
ture of the caſe required, and, the proſecutor and court had recom- 
mended, they had returned a verdict, not finding what particular 
crimes had been committed, but only that there had been mobs at 
Dumfries at the times and places lihelled; not finding what had been 
the congern. of, each of the. pangels ; an, theſe mobs, but in general, 
chat they were guilty, art and part, of the crimes libelled. 
= The in uiice, of this verdict was obvious, as it made each pannel 


gujlty,art cu. of at;5s, ane libelled; though many of them 


concerned | in Ne ſuch as Were; and it made che Zuilt of all che pan- 


ge. | O enn 


nels equal; w hereas the Proof pointed at, eſtabliſhed en crimes, 


And = his di did, Hot of, elt intitle! them to challenge, the ver 
dict, Vet it gave © em. re re reaſon t n to expect, that the Hüft, would liſten 
the more readily, the Legal objections which lay, againſt | it. And 


a # ³˙ 4 +. & 


theſe were non Part of 3 8 crimes ; libelled was not in 
this caſe Sar :0in 24h, * That "hat it a appèa ared from the verdit 
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ſelf, that all the crimes libelled had not been committed; and con- 
ſequently, that the pannels could not be guilty art and part of them, 

firf, then, it was contended, That art and part was not in this caſe 
x legal finding. Upon this point it was obſerved, that although 
ſuch verdicts were ſometimes in uſe to be returned, that the proprie- 
ty of admitting them in any caſe might well be diſputed, Ancient- 
y, when a proſecutor libelled art and part, he was obliged to ſpeci- 
fy in his libel the facts from which he meant to infer the guilt of the 
perſon accuſed ; and before the libel went to proof, the relevancy of 
theſe facts was diſputed by the pannel, and received the judgement 
of the court. 

In this ſtate of our > law, a jury might return a general verdict a- 
gainſt one accuſed as art and part, with equal propriety as they may 
ſill againſt one who is accuſed as principal committer of a crime; 
becauſe the relevancy having been already determined, ſuch a verdict 
implied, that the proſecutor had proved the circumſtances found to 
be relevant. But as the act 1592, cap. 153. has taken away the ne- 
-. Wh ceflity of libelling the facts inferring art and part, there ſeems now 
1 to be a neceſſity for the jury's returning a ſpecial verdict, aſcertain- 
ing the facts proved againſt the pannel, and leaving to the court to 
determine how far they eſtabliſhed guilt. This, in all probability, 
mas the meaning of the act: for unleſs it is thus interpreted, the jury 
will be left, not only the power of determining what facts have been 
proved, but alſo the relevancy of theſe facts to infer art and part, al- 
though it is the general ſpirit of our law, that all queſtions of rele- 
nncy ſhould be determined by the court: and there are none more 
difficult than thoſe which ariſe upon accuſations of art and part, 
belides that it would thus take the cogniſance of relevancy from the 
court, and pive it to the jury, the admitting a general verdict of art 
and part would give to the court no proper ground for paſſing ſen- 
tence upon the pannel. A perſon may be art and part, or acceſſory, 
to the ſame crime, in different ways, and with different degrees of 
zuilt; for he may either have adviſed it beforehand, aſliſted in the 


xecution, or only aided and abetted the actor after its commitlion, 
3 Z A 
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A general verdict of art and part leaves it uncertain Which of chegd for 

| has beœen the calc; jand,conſeguently; the judge cannot learn from ils xs 
what degree of puniſhment(is-dagize.the-pannel. Thus in the pre. zt; 

| ſent caſe ther verdict eaves the court uncertain, whether the panne för 
acceded before, at, or after the ſuppoſed , commiſſion of the crime KC 
hbelled and conſequently ignorant of the degree of their guilt, and aged 

without any certain ground of inflicting the proper puniſhment : andi ,,; 

this ,uneertainty is a, conſequence. of admitting, a. general charge of 

in the libel; for before it was in uſe, the court ſaw the degree 9 ne C 

guilt, from the facts ſtated in the libel, in the ſame manner as theyſ upre 

now do in the caſe of à principal. For, theſe reaſons, it is appre- Ae 

hended, that, a, general, erdict of art and part could not be the Wre 

ground of a conviction, . unleſs; the facts inferring, it had been ſtated "IP 

in the libel: but whatever was in that, ſuch a verdict was inept i Nun 

the preſent caſts becauſe. the crimes, charged againſt the ane ad- ur 

mitted not of art and part, or acceſſion Ka 

In atrocious crimes, ſuch as, murder, robbery, &c, hich are ca- fp 

pitally puniſhable, the law diſtinguiſhes between the principal andi der 

the acceſſory; Who will in ſome caſes be liable as principal; but in r u 

others, being leſs guilty, only to an arbitrary puniſhment. But in unpr 

leſſer offences, ſuch as riots, beſides that it is more difficult to di. Ait 

tinguiſh the principal from the acceſſory, the ſmallneſs of the pu- * 

niſhment due to either makes ſuch a diſtinction an object beneath: ral 

the attention of the law. This rule is well known in the Engl”. N 

law, and fully explained by the writers upon it. Thus Hales, in a 
| his Pleas. of the Crown, part 2. chap. 55. vol. 2. p. 613. ſays, In "Bil 
| 60 caſes chat a are criminal, but not capital, as in treſpaſs, mayhem, or VI 
© premunire, there are no acceſſories, for all the acceſſories befor MN 

are in 120 ſame degree as Principals, Stanf. lib. 1. cap. 48. et libro ak 

« ;bi; and acceſſories after, by receiving the offenders, cannot be u de. 

| 2 2 N any penalties as acceſſories, unleſs the, acts of parlia wy 
f 1 15 that wee thoſe penalties d do expreſsly extend to receivers i FAA 
1'* comforters, as ſome do,” The fame ayhor,, vol. 2. P. 616, tk by" 
[ | 18 


before, 


11 of mpnqughtery, alter ee N e gan be no ccc 
8 . 


| A019 
If 090 | 


ug. 1771. The Kino againſt JonuxsToNer, &“ 547 


wore, © becauſe it is always ſudden! and unpremeditated,“ adds, 
Again, the exility of the offence, though it be felony, yet becauſe 
#3t is not capital, excludeth acceſſories before or after; and there- 
fore in petit larceny there can be no acceſſory.“ Blathſtone; in 
his Commentaries, book 4. tit. 3. Ff. lays down the ſume rule; for 
which he aſſigns the following reaſon, '** That the law, Quæ de mini- 
« mis non carat; does not deſcend to diſtinguiſſi the different ſliades 
of guilt in petty miſdemeanors.” And Hawkins, in His Pleas ef 
te Crown, part 2. tit. 29. F 2. after laying down the fame rule, 
apreſsly mentions the crime of riot as one of thoſe in which: chere 
an be no accefſories. Although the queſtion docs not appear to 
ure been tried in this country, tlie parinels* apprehend, that the 
fie rule muſt take place which has been received in England; be- 
ſt it ſeems conſonant to reaſon, that the law ſhould not deſcend to 
ttntions, when they are in themſelves difficult, and there is no mo- 
tre of ſufficient weight for being at the trouble of making them. But 
fippoſing there was room for the charge of art and part as to the o- 
ther crimes libelled, it cannot be applied to the continuing together 
of the rioters after proclamation to diſperſe: for that crime being 
wpremeditated and accidental, there could be no art and part, by 
ihiſing the commiſſion of it; and thoſe who were preſent” at the 
ume, being equally offenders, could not be diſtinguiſhed into Prin- 
tpals and acceſſories. And if the finding of art and part in this 
ime bei inept, that circumftance muſt prove fatal to the whole ver- 
U; for as it finds the pannels guilty art and part of the” whole 
crimes Ubelled, if they can {how that this finding 1 18 Abfürd a as to a- 
N one of them, they, in doing ſo, ſhow the abſurdity bf the whole. 
But, 2dh, It appears from the verdict, that all the crimes libelled 
Tere not *commirte feos and conſequently, that the 125 could not 
1 
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2 10 make way for the conviction of che pannels as art and 5 Pat of 
| theſe crimes, 1 it thould* appear who were the principal actors them. 
| 90 the old law, both 6f F neland and Scotland, No other Ce of 
tis could be. admitted 81 the alt cn Heliöft bf the Rep, 


old 


342 upon 
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upbn their having appetiret? atid ſtobd trial. That this was che rule 
ir Englartct, uppedrs from Hawkins, in his Pleas of the Crowh 
book 20 i ꝙοf he HH ent of principal and acceſſories; (yr, 
and FoRer's Crown Law difeviirſey! Of accomplices, c. 1. p. 343 


and C. 2. p.363. And that the ſame took place in Scotland, appear pt 
from the Negiam Majeftaten, b. A. b. 26. Quoniam attachiamenta, c. Bz ¶ ¶ une, 
anch Bir George/ Mackenzie, in His Criminals, «pare are 355 of: che 


and päpt. on 9d blyvow ait bu ; ebildtfts Hg lifter 


Tluis rule ke been Mi bnbeniehelh becauſe feta as'the principal 
could avid ſtandifig trial, it ſecured impunity to the - accomplice 
though equally ghülthe rr Fer bis reaſon; the rigour of the law 
Beer foimewhht! TMaxedd 'm-Hhoth:countries; and the preſumptive 
güilt of the principal) by outlawry or fugitation, is now held a ſuf. 
ficient ground fbr proceeding to the trial of the accomplice. | But at 
this day he cannot be tried, unleſs the principal has been either con- 
victed or outlawed, 'That this is the rule in England; appears from 
the authorities already cited. And in the caſe of James Stuart, who 
was convicted as art and part of the murder of Glenure, even the 
counſel for the crown admitted, that it was alſo the rule in Scot- 
land. That according to this rule, there appeared in this verdict ng 
ground for finding the pannels art and part, as it did not bear, 
that other perſons had been convicted as principals, or fugitated for 
not appearing to ſtand trial; one or other of which was, by our law, 
a neceſſary 1 "ou om delicti for eee e as art 
and part. 1 98 70 1 Dolls Lt 27011 1 9:11 * on: Aer 8 
But v be 2B it not e e for che merdich to . * 
were the principal actors, at leaſt it will be admitted, that it muſt e- 
ſtabliſhi aicorpurdetittt hy the commiſſion of the: crimes libelled; and 
accordingly it caniſiſted of two parts; one meant to expreſs how far 
the crimes libelled were proved, and the other what ffiare the pan- 
nels had in their commiſſion. The firſt part 1 in theſe words ; 
e They all, in one voice, find it proven, That there were mobs at 
theutimes hand places libelled. Thee words; o the: pannels ap 
prehendled, i did not aſtabliſhi the commiſſiim of amy crithe whatever, 
The word mob is not a term known in law for expreſſing any part 

cular 
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ale drime. It ſigniſies nothingomore, chan a meeting or aſſembly 
ow people; which may be lawful.or unlawful apcording to the 
urpoſes for whichfit is held. If it Was cherefore meant by the word 
ur tq expreſs, tliat chere had been unlawful; of eriminal mobs, the 
ary;fhould: have either ſhowed this; by deſcribing what they had 
pic, or by the addition of the words, raters, fumultuons, or ſome 
ach expreſſion: That ſuppoſing them, by un / to have under 
od certain unlawful aſſemblies; yet this would be no proof, that 
key had been of the Kinds Jibclleds Had the verdict, for en 
bund; That there were riots and tumults at Dumfries, it would not 
flow; that the rioters: had predoniouſly carried off meal from cer- 
ire un houſes; that they had cut the ropes of a, veſſel to,prevent her 
uf tom failing; or that they had made an aſſault on the magiſtrates 
ata juſtices of peace, Who came with a military force to ſuppreſs 
n- tie; or continued together after proclamation! was made for their 
on Wl aperfing; in terms of the act 1 Ge. II 1aMTof which: orimes were 
no aprefsly libelled. The findling there were riots, ſuppoſing the 
the word! mobs could import ſo much, plainly implied a denial, that 
o-Wll theſe, or any other crimes, diſtinct from riots in general, had been 
no eommitted; and although the after part finds: the pannels guilty art 
ar, and part of che crimes libelled, it matt be explained by the fieſt; a 
er the jury could not mean to find them guilty of any other crimes = 
1 thoſe: which they bad found to have been committed. Taking the 
art i matter in this light, the verdict Was plainly inept, as it fornd the 
panels guilty, not of the riots libelled, or of any particular kindiof 
tots, the guilt of which might be underſtood by the court, but of 
mobs in general, without eſtabliſhing what was their nature, or the 
agree of their criminality; and confequently, ſuppoſing it to prove 
me kind of guilt in the pannels; et at did hotleſtabliſh the nature 
ud degnee uf that guilt, and was toolvagus and uncertain to be the 
mound of a ſentence for inflicting puniſhment upon them m 
k had been faid,; The verdict was ſufficicent vithout this firſt phrt ; 
che after finding, That tha pannels were guilty of tho drimes li- 
n We e were! ebmfnitted nenen 
u yas gnift9:qes 10l val aimomond 97 6 300 21% former 
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[3 boof 1 
former Part ft le elend Nan was uſeleſs and ſuperfluous, could 


* not ure "this lt, _ of itſelf 1 was ſufficient to eſtabliſh the guilt 
ju anne s, D c tuppoſing that this läſt part of the verdict 

uld E fu cient bet itlelf, the pannels apprehended' it would” not 
Hons, | fe the Hit part was to be diſregarded : for although it 
ſhould be Rb that the jury were not obliged to expreſs how far the 
commits of the Eris Was proved, but might have done ſo by 

er N et, af they Kd taken this upon chem, the court were 
10 lark o gath Ger chelr ſenſe by implication, but muſt take it from 
their Dan ds and as theſe do not eſtabliſh; that the crimes hbel- 
jed were Corftritted, but Only, that chere were mobs at the times 
and places libelled, their laſt finding Hiſt be underſtood to apply, 
not to the Crimes Charged in the libel, which they have not found to 
have been committed, but to the mobs, which they find to have 
happened at tlie times and places libelled; and conſequently, ſuppo- 
Ang it trüe, that if theſe Words had been omittecl, the commiſſion 
of che erihtes Ubened might have been held as implied, by finding 
che pannels art and part of them, yet, as they have choſen to expreſs 
in what degree the commiſſion was proved, there is no room for 
ſuchꝭ an implication, and the verdict remains ſubject to the exception 
moved againſt it. 

As for the maxim, uod utile per inutile non vitiatur, which was 
reſorted to by the proſecutor,” however juſt it might be in queſtions 
upon wills, covenants, and other;deeds, the intention of which was 
favoured by the law, the pannels did not imagine it could be applied 
wih propriety4in this caſe; becauſe à verdict returned againſt pan- 
nels, being an unfavourable deed,” which the law is far from wiſh- 


ing to ſupport, at lays hold of every neglect i in form, and 1 inaccura- 
y in expreſſon, to defeat it; and therefore would not a allow any de- 
ect in its words to be ſupplied from the Auppoled intention of the | 
jury, even had that diſtinctly appeared; Which however was not the 


caſe: for as the general finding, that chere had b. been mobs, did not eſta- 


: 


Hlifh:the-commiſion of any certain crime to which the pannels could 
be art and part, ſappoſing it to have done ſo, the after Os: of art 


and 
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King, 
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and part, did not ſhew the preciſe ſhare which they underſtood the 
pannels to have had in them. And thus, upon the whole, the gu ile of 


S761 


the, pannels, and the puniſhment they deſerved, were left uncertain ; 
which, with the other reaſons already afligned, it Was hoped would 
ſatisfy the court, that the verdict was illegal, and could not be the 
ground of a ſentence againſt the pannels.“ IRA 

be court, though they thought the verdict. was, not 0 diſtinct 
and accurate as it might and ought to haye been, yet they were of 
opinion, that execution ſhould: paſs upon it; and therefore they fen- 
tenced two of the pannels againſt whom « bu verdict had been re- 
turned, to be tranſported, and the * to be impriſoned, ſome for a 
longer, ſome, for a ſhorter term. 

Act. Advocatut, et ali. 

N B. The a * for the. 8 1s * from the written 
minutes given in for them; but no anſwer has as yet been given in 


for the crown; nor is the record yet filled up to ſo late a period. 
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Alt. Morin 8 Cullen. 
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His MAIESTx''s Advocate, 
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The pho of. Aa ks un obtained a, une tation-pardon, but did 
not comply with its conditions, muſt be tried dum. 


81 g 
ALLE, was, in September 1 77 , condemned to be hanged for 
| the murder of his wife; but he obtained a pardon from the 


+rec 


g, on Condition, that he ranſported himſelf beyond ſeas within 

« limited. time, otherwiſe the pardon was to have no effect. 

Haring i in this country : after the ti time nem he was 
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_ apprehended; and the Advocate applied to the court by petition, 
praying, That execution ſhould be awarded againſt him. 

Baillie put in anſwers, ſetting forth, That he had been prevented, 
by indifpoſition, and other unavoidable accidents, from tranſ porting 
himſelf within the time limited; and infifted, that his defence; 
ſhould be tried by a jury; and quoted the caſe of Herries, (No 850) 
and that of William Baillie in Auguſt 1715, (Ne 29.); which laſt he 
alledged was in point. 
An. If the priſoner ſhall prove, that it really was impracticable for 
him to tranſport himſelf out of the kingdom within the time limited, 
the profecutor will not inſiſt to have it found, that he has loſt the be- 
nefit of his pardon. The only queſtion is, In what manner this fad 
is to be tried? The proſecutor apprehends a verdict is not neceſſary; 
becauſe no crime is to be tried, no new guilt aſcertained, but mere- 
ly, Whether a crime already fixed ſhall receive its due punithment? 
which is a queſtion entirely relative to the execution of a ſentence of 
the court; and therefore it is the province of the court to determine 
upon it. When a woman pleads her belly, the court take proof as 
to this themſelves, without a jury, and determine whether execution 
ſhall be ſtayed, or not; which would not be done, if every inciden- | 
tal fact muſt be ſent to a jury. In the caſe of Herries, his madneſs 
was tried by a jury. This was done in a hurry, and without objec- 
tion *, But the caſe does not apply; for the madneſs there occur- 
red before a verdict was found againſt him; fo that it might be con- 
ſidered as a defence againſt the indictment, When it is alledged in 
defence, that a pannel was inſane at the time of the crime, that 
ought to go to the jury, becauſe it is an article of exculpation ; but 
ſupervenient inſanity, when pleaded either in bar of the trial or of 
ſentence, ought not. The caſe of Baillie in 1715 does not apply: 
he was indicted, not only for returning from tranſportation, but for 
robbery, theft, &c. A jury, therefore, was neceſſary, in order that 
the whole charge might be tried at once; as it would have been ab 


It was done upon the Solicitor's own motion. Sce p. ; 33. which is taken from 
the record. | 
ſurd 
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ard to have proceeded, as to part of it by inquiſition before the 
court, as to the Teſt by trial before a jury. Caſe of Anderſon. and 
Weir in 170 (Ne 16.) Caſe of Johnſton in 1928; Caſe of Mac- 


portation is made felony without benefit of clergy: therefore, in 
ſuch a caſe as the preſent, the indictment in England would be laid 
on the ſtatute for a new crime, and conſequentlya jury would be ne- 
ceſſary. But in Scotland there is no trial for a ne crime; the only 
8 11 Whether a former ſentence ſhall be . in execu- 
tion? ä R W 1 9764 03 3titir Ton ira 

95 6 nr following peice Fang 
tor. Find, That the ſubjectr matter, and conclufions:of ſaid peti- 
tion, with che defence of the priſoner for eliding the ſame, is pro- 
per for a jury trial; and therefore diſmiſs the preſent petition; re- 


« priſoner in the fan of a n and to e N ** de- 
* fences as accor rt Lib fl g 0 

on? 9551 . 1 r 5 {4.1 We Croſbie. 

. adler decade — this man till the 1 en De 

cember 1773; when a petition was preferred for the Advocate, pray- 


ing, to appoint this petition to be ferved upon the faid James 


z day for bringing him into court, that he may be heard in his de- 
fence, if he has any defence to make, and that a jury may be ap- 
pointed for trying the truth of ſuch relevant facts as may be offered 
in his defence; and in caſe of no relevant defence being pleaded for 
the pri ſoner, or in cafe of any ſuch relevant defence as may be 
pleaded not being found proven by the verdict of 4 jury, to order 
the ſentence to be executed againſt the ſaid James Baillie, at ſuch 
time, and in ſuch manner, as to the court {hall ſeem proper; and in 
caſe any relevant defence againſt execution of the ſentence being 


wn, ® vv 
bund 5 proven by the verdict of an aflize, to grant a reaſonable, time 


* | 4 A for 


donald of Bariſdale in 1754, (N 63g.) . In England a jury would 
be neceſſary in this caſe; becauſe, by ſtatute, returning from tranſ- 


* ſerving to his Majeſty's Advocate to inſiſt an his charge againſt the 


Baillie, that he may prepare for making his defence; and to appoint 
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for the ſaid James Baillie's yet n himſelf, Wt a to. the 
intendment of his Majeſty's pardon.” 

The court, 18th December 1773, ces this petition to be ſerved. 
ON A and him to be brought to the bar on the 14th January: 
Os: in order to make his defence, if he any _ againſt the 

prayer of the ſaid petition,” | 
He put in anſwers, which RPO" the petition, and ſtated a va- 
riety of facts, tending to excuſe. his not tranſporting himſelf within 
the time limited by the pardon; and he ſets forth, 
©, © Theſe facts are all of them moſt ſtrictly true: but as the moſt 
material part of them happened at Whitehaven, where the diligence 
of this court cannot compel the attendance of witneſſes on your 
Lordſhips; and as the witneſſes with whoſe knowledge the facts are 
conſiſtent, have refuſed to come here, unleſs the reſpondent will pay 
them a ſum for their expences, which he is utterly unable to pay; 
he finds himſelf not in a ſituation to 1 ſatisfactory evidence of 

theſe facts to your Lordſhips or a jury. 

And as, without eſtabliſhing the facts which happened at Whitcha- 
ven, the other facts above condeſcended on (particularized). would not 
avail him, as they happened long after the period of forty days allowed 
him for his tranſportation were expired, he is laid under the neceſſity of 
throwing himſelf on the mercy of the court, which he hopes will not 
award execution againſt him, merely becauſe he cannot compel the 
attendance of witneſſes that reſide in another kingdom; or if the 
court feel themſelves under the neceſſity of appointing his former 
ſentence to be put in execution, that they will allow him a ſufficient 
time to lay his caſe again before his Majeſty, and to procure fuch e- 
vidence of the facts above mentioned as may once more procure him 
his Majeſty's pardon; which he humbly hopes, on his caſe being 
explained, will not be refuſed.” 

Before either of theſe papers was given in, it had been concerted 
between the crown- lawyers and the counſel for the priſoner, that he 
ſhould wave any proof, be condemned, and then get another par- 


don, This, it is informed, was agreed to by the crown-lawyers, 
becauſe 
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becauſe of the interlocutor, finding a jury-trial neceſſary i in this caſe, 
which rendered the matter inextricable, as they did not know what 
to indict him for, or how to proceed againſt him, had he ſtood on 
his defence. The court; on adviſing the petition and anſwer, pro- 
nounced the following interlocutor. 

+ 27th January 1774, The Lord Juſtice-Clerk, and Lords Com- 
« miſſioners of Juſticiary, having conſidered the petition of James 
« Montgomery of Stanhope, his Majeſty's Advocate, for his Maje- 
« ſty's intereſt, recorded the 18th December laſt, againſt James 
4 Baillie, ſometime reſidenter at Greenend, in the pariſh of Lib- 
« herton, and county of Edinburgh, preſent priſoner in the tol- 
booth of Edinburgh, with the ſentence of death formerly award- 
ed by this court againſt the ſaid James Baillie, and alſo his Maje- 
« {ty's moſt gracious pardon to the ſaid James Baillie, expede under 
the ſeal appointed by the treaty of Union to be kept in Scotland 
n place of the great ſeal formerly uſed there, bearing date the 7th 
* day of March 1772; whereby his Majeſty is graciouſly pleaſed to 
* remit, indemnify, and pardon, the ſaid James Baillie of the crime 
* of murder therein mentioned; but under this expreſs condition al- 
* ways, That the ſaid James Baillie ſhould, within the ſpace of for- 
* ty days after he ſhould be liberated in virtue of the ſaid remiſ- 
* fion, tranſport himſelf forth of his Majeſty's dominions of Great 
* Britain and Ireland, never to return thereto, without liberty to 
* that effect firſt had and obtained from his- Majeſty, his heirs, or 
* ſucceſſors, under his or their Royal ſign-manual, privy or great 
* ſeal; and if after the ſaid time the ſaid James Baillie ſhould be 
found within his Majeſty's dominions of Great Britain and Ire- 
* land, in that event the ſaid remiſſion is declared to be void as if 
* the ſame had never been granted, and the ſaid ſentence pronoun- 
* ced upon the ſaid James Baillie ſhall continue in force, and be put 
* to execution: and having alſo conſidered the anſwers given in for 
* the faid James Baillie now at the bar, read-over in his preſence, 
and ſubſcribed by him in preſence of the court; wherein he ad- 
*mits, That he was found and apprehended at Falkirk within the 
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© Kkingdom of Great Britain, upon the 12th day of September 1772, 
e after the expiry of the time aſſigned in his Majeſty's pardon for 
4 his tranſporting himſelf forth of his Majeſty's dominions of Great 
% Britain and Ireland, and that he is not in a condition to bring a- 
e ny evidence of the facts ſer forth in his anſwers for avoiding the 
effect of the condition annexed to his Majeſty's pardon; the faid 
Lord Juſtice-Clerk, and Lords Commiſſioners of Juſticiary, find, 
© That the faid James Baillie has not complied with the condition 
ce of the ſaid pardon; and find and declare the ſaid pardon and re- 
“ miſſion. void as if it had never been granted, and that the former 
© ſentence of death awarded againſt the ſaid James Baillie ſtands in 
* force, and ought to be carried into execution; and in reſpec 
{© thereof, the ſaid Lords, in terms of the ſaid former ſentence, de- 
e cern and adjudge the ſaid on Baillie” to be hanged on the zoth 
Mare * next. 


He fs after this ſentence got another abs Few caſes have 
occurred in which there has been ſuch an expenditure of mercy. 
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No 89. ' ' January 1773. 
His MAIES T's Ap vVOCATE, _— 


AGAINST 


ALEXANDER MuRD1s0N tenant in Ormiſton, and John Miller his 
ſhepherd. 


Charge of ftealmg ſheep, or receiving ſoars knowing them to be flolen, re- 
levant Verdict good though ſigned on Sunday ;—though it did not ex- 
bauſt the charge, having found only ſome articles of it proved, and ſaid 
nothing as to the reſt; — though it did not find proved either of the crimes 
alternatively charged, but only certain articles of the libel No appeal 
competent from the court of juſticiary.— Report of his Majeſty's Advocate 
in 1764, as to the competency of ſuch appeals, and the grounds upon which 
the appeal was diſmiſſed in this caſe. 


HE indictment “ fets forth, © That where, by the laws of this 
T and all well- governed realms, theft, and particularly /heep- 
flealmg, or the receiving and keepmg ſheep, or expoſing them to ſale, 
knowing them to be ftolen, are crimes of a heinous nature, and e- 
verely puniſhable ; yet true it is, that you, and each of you, or one 
or other of you, have preſumed to commit, and have been guilty, 
actors, or art and part, of the aforeſaid crimes; in ſo far as William 
Gibſon tenant in the farm of Newby, in the county of Peebles, ha- 
ving, ſome time after Whitſunday laſt, occaſion to ſhade out his 
hogs, or young ſheep, from his other ſheep, in order to ſeparate his 
wedder-hogs intended for ſale, from his ewe-hogs, intended to be 
kept, he and his herds miſſed fix or ſeven wedder-hogs, known to 
them by head-mark, or their natural marks or appearances, they i- 
magining that ſaid hogs might have ſtrayed or gone into ſome neigh- 
bouring flock, ſearched for them, but could not find them ; and, 
ſome time thereafter, the ſaid William Gibſon having occaſion to 
ſhade out from his wedder-hogs ſome ram or tup hogs, with which 


There are many phraſes in this indictment intelligible to Scotch ſhepherds only. 
Iam ignorant of the correſpondent expreſſions in Engliſh ; but it is by no means ne- 
cefſary to know the meaning of theſe terms in order to underſtand the queſtions in 
law ariſing upon this indictment. | 1 
1e 


558 CRIMINAL CASES. wy, 


he intended to compete for the premium given by the truſtees for the 
improvement of manufactures to the county of Peebles, for encou- 
raging the improvement of the breed of ſheep there, he and his herd; 
miſled one of the ſaid tup-hogs, which was known to them by head- 
mark; and they hkewiſe ſearched for the ſaid tup-hog in the neigh- 
bouring flocks, but could not find it: And the ſaid William Gibſon 
having, upon the gth day of July laſt, or about that time, gathered 
his flock of ewes and lambs upon his farm of Newby, for the pur- 
poſe of ſpeaning the lambs, by ſeparating them from the ewes, he, 
his herds, and others who aſſiſted him, obſerved a ewe which they 
knew to be his ; but his marks upon her were altered in the manner 
following: The marks uſed by the faid William Gibſon upon his 
ſheep are a birn on the noſe like to the letter T, thus 7'; the near 
lug or ear cut round, and a tar on the near rig. of the oldeſt ewes, a 
tar on the near rib-of the middle-aged ewes, and a tar on the near- 
ſide of the youngeſt ewes ; the ewe, obſerved as above, retained 
William Gibſon's mark on the near hag, but was tapped in the far- 
lug, and fore-bit to the ſtump of that.lug, which appeared to be new 
done, and ſhe had a new birn like to the letter O, thus O, ſuperin- 
duced upon the old birn T, and the old tar-mark on the near-rib 
was taken away, having the appearance of being plucked off, and 
there was a new tar-mark upon the near-rib not then dry. And 
Thomas Gibſon tenant in Grieſton, a farm in the county of Peebles, 
and his herds, having, - in the month of June, or beginning of July 
laſt, miſſed out of the flocks on ſaid farm three ewes known to them 
by head-mark, they ſearched for them in the neighbouring farms, 
but could not find them ; and Robert Ritchie, one of .the herds on 
the ſaid farm of Grieſton, being aſſiſtant in the ſpeaning of William 
Gibſon's lambs in the farm of Newby, when the ewe .above men- 
tioned was particulariſed and obſerved; and the birn O upon the 
noſe of the ſaid ewe being known to ſome of the company to be the 
bira or mark which you Alexander Murdiſon uſed upon your ſheep, 
a ſuſpicion aroſe, that the ſaid ewe had been ſtolen, and after having 
her marks altered. as above, had returned to her own flock ; and that 
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de other ſheep which had been miſſed by the ſaid William and Tho- 
mas Gibſons might probably be found in the farm of Ormiſton alas 
Wormeſton, in the county of Peebles, poſſeſſed by you Alexander 
Murdiſon; and it was agreed upon to apply to the ſheriff for warrant 
to ſearch, which was accordingly obtained; and it being known, 
that ſome ſheep, lately before that time, had been ſold off the ſaid: 
frm of Ormiſton alias Wormeſton, to Robert Noble tenant in Wink- 
ſton, in the county of Peebles, it was agreed, that the perſons em- 
ployed in executing the warrant ſhould divide, and that the flocks 
on Ormiſton alias Wormeſton, and on Winkſton, ſhould be exami- 
ned at the ſame time. And the flocks of you Alexander Murdiſon, 
on your ſaid farm of Ormiſton alas Wormeſton, having been exa- 
mined upon the 1oth day of July laſt, or upon one or other of the 
days of that month, or month of Auguſt following, there were found 
in them eleven ewes, known to be the property of the ſaid William 
Gibſon tenant in Newby, and one ewe, known to be the property of 
James Hyſlop, one of his herds ; the marks on nine of which ewes 
were altered, and new marks put on, in the ſame manner as had 
been done to the ewe above-taken notice of ; which firſt gave cauſe 
to ſuſpect you the ſaid Alexander Murdiſon of having ſtolen the ſheep 
amiſſing: but the new marks put upon the other three ewes were 
ſomewhat different; they were back-halved in the far-lug, and a 
tar-mark was put upon their far-haunch : and the ſaid twelve ewes 
being ſeparated from the reſt, and having bleated, or cried, four or 
fix lambs broke off from the flock of eild ſheep, which was near at 
hand, and run to the ewes, and minnied or mothered themſelves by 
ſucking ; and which lambs were marked with the marks made uſe of 
by you the ſaid Alexander Murdiſon. And upon examining the eild 
hirſell of you the ſaid Alexander Murdiſon, there was diſcovered in 
it the tup-hog which had been miſſed from the farm of Newby, and 
which was known to the herds of Newby by head-mark; and the 
marks of which tup-hog were likewiſe altered, and the marks of you 
Alexander Murdiſon endeavoured to be ſubſtituted in their place: 
And there were found at. the ſame time, in the flocks of you Alex- 


A ander 


ander Mardiſon, twenty=0ne ewes; ſome of Which were known þy 
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head- mark, and allof chem from the marks which had been put 
upon them, to be the property of ſaid Thomas Gibſon tenant in 
Grieſton: for ulthot gh the ſame practice had been followed in defi- 
cing, as much as pothble, the marks of the faid Thomas Gibſan, 
and ſubſtituting in their place the marks of you the ſaid Alexander 
Murdiſon, excepting one ewe, upon which the marks uſed by you 
John Miller were endeavoured to be ſubſtituted; yet fo much re- 
mained of the old marks as to make it known that the ſheep were the 
property of the {aid Thomas Gibſon : And ſeveral lambs out of the 
eild hirſell or flock of you the ſaid Alexander Murdiſon did mother 
or minnie themſelves among thoſe twenty-one ewes, in the ſame man- 
ner as had happened with regard to the ewes of William Gibſon : 
And upon examining the flocks of the | aforeſaid Robert Noble in 


Winkſton, there were found three ewes with lambs, known to be 


the property of the ſaid William Gibſon tenant in Newby ; and one 
ewe with a lamb, known to be the property of the ſaid Thomas 
Gibſon tenant in Grieſton; and the old marks upon theſe four ewes 
were defaced as much as poſſible, and new marks were put upon 
them, viz. they were back-halved upon the far- lug, and tarred up- 
on the far-haunch, and a new birn, like to the letter I, thus J, was 
put upon che noſe of three of the ewes which belonged to William 
Gibſon, and the new marks put upon them were the marks com- 


monly uſtd by you John Miller: And the ſaid Robert Noble decla- 


ved, and the fact is, that he had bought two ſmall parcels of ſheep 
frbm you the ſaid; John Miller, and that theſe four ewes were part 
of theſe two parcels, and the new or recent marks put upon them 
were the marks commonly made uſe of by you John Miller; and 
vchich fifteen ewes and one tup-hog, the property of the ſaid Wil- 
hany Gibſon, and one ewe, the property of the ſaid. James Hyſlop, 
and twenty- two ewes, the property of the ſaid Thomas Gibſon, had 
recently been upon the ſaid farms of Newby and Grieſton; or at 
leaſt were upon the ſaid farms at ſmearing-time, in the months of 
October or November laſt, and were ftolen therefrom: As alſo, Ro- 
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bert Horſburgh tenant in Colquhare, in the county of Peebles, ha- 
ving, in the month of June laſt, when ſhading lus hogs, to fit them 
for carrying to market, miſſed many of them; and ſome time there- 
after having heard, that ſheep. underſtood to be ſtolen had been 
faund upon the aforeſaid farm of Ormifton alias Wormeſton, poſſeſ- 
ſed by you Alexander Murdifon, upon a fearch being made there, 
he likewiſe applied for a warrant to ſearch, but found none of his 
hogs there: And the ſaid Robert Horſpurgh having heard, that you, 
the ſaid Alexander Murdiſon, had fold three ſcore of hogs at one of 
the markets held at the village of Linton, in the county of Peebles, 
in June laſt, to John Bertram tenant in Weſthope, in the county of 
Haddington, and ſuſpecting that his hogs might make part of that 
parcel : and the foreſaid William Gibſon tenant in Newbie, having 
likewiſe heard of the ſaid ſale, and ſuſpecting that the hogs amiſſing 
from his farm, and which he had not found in the flocks of you A- 
lexander Murdiſon, might make part of the parcel which was ſold 
to the ſaid John Bertram, did, in conjunction with the ſaid Robert 
Horſburgh, reſolve to examine the flocks of the ſaid John Bertram, 
to know whether any of their hogs made part of the parcel ſold by 
you Alexander Murdiſon to the ſaid John Bertram; and the ſaid Ro- 
bert Horſburgh, with ſome of his own herds, and ſome of the herds 
of the faid William Gibſon, having gone to John Bertram's farm of 
Weſthope, they, by his permiſſion, examined his flocks, and found 
in them fifteen hogs, the property of the ſaid Robert Horſburgh, 
and thirteen hogs, the property of the ſaid William Gibſon; and 
ſome of which hogs were known by head-mark, and all of them by 
the marks of the reſpective owners : for that, although the hogs 
vere chpped, and thereby the tar-marks removed, and that the 
birns, and lug or ear marks uſed by the ſaid Robert Horſburgh and 
William Gibſon were endeavoured to be defaced, by ſubſtituting the 
birn and lug-mark commonly uſed by you Alexander Murdiſon in 
their place; yet the old marks nevertheleſs remained viſible ; and the 
| perſons who examined and inſpected the ſheep pointed out to the 
lad John Bertram, his ſervants and others who were with him, the 
": difference 
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difference: between the new and the old marks, with which they were 
ſatisfied ; and the ſaid John ertram declared, and the fact is, that 
the ſaid twenty eiglit hogs; were / pdrt f a parcel of three ſcore which 
he had bought from Alexander Murdiſon at Linton, in the 
motith of June laſt; and which fifteen hogs, the property of the ſaid 
Robert Horſburgh, and thirtèen hogs, the property of the faid Wil- 
liam Gibſon, had ar been upon their: freſpective farms of Col. 
quhare and Newby; or at Jeaſt were upon the ſaid; farms at ſinear- 
ing - dime, in the month of October r November preceding, and were 
ſtolen therefrom: As alſo George Kello tenant in Hameldean, in the 
county af Peebles. having, in ſpring and ſummer laſt, miſſed ſeye- 
ral of his eyes wpony big farm, did, upon the x6tb day of July laſt, 
apply for anchabtain a warrant far examining. the flocks. of you A- 
lexander Murdiſon :. and having done 10 accordingly, in preſence, 
and by the aſſiſtance, af. perſons. acquainted with his ſheep and marks, 
they. found there twenty-three ewes, the property c of the ſaid George 
Kello; two eyes. che property. of James, Scott, late herd to the ſaid 
George Kello, now tenant in Harrandean in the county of Edin- 
burgh; and one ewe, the property, of Peter Saunderſon, ſervant to 
Rabert Aitken, in Callands, in the county. of Peebles ; 3.,Part of which 
EWES, Were ng BY, head-mark, and all gf \ them. by the marks of 
it ene haying been uſed to deface 
thoſe; marks, and. to ſubſlirute in their Place t the mark made uſe of 
by vou the ſaid. Alexander, Myrdifon :. And more particularly, the 
jd roepty-thrgs,ep'6hs the property, of George Kelle, were diſli- 

guiſhable by, the. newneſs « of che faic | Alexander Murgiſon' s birn up- 
on then and other \ APPEAraNces, om forty-two hogs bought by 
you Aeinder Murdiſon, from the aid George Kello, two years 
preceding, and which, or ſo many thereof as Were alive, had become 
ewes: And the id perſons, immediately after examining t the flocks 
on the f fad farm of Ormiſton alias Wormeſton, having gon to Wink=- 
ton, and e examined the flock of the aforeſaid Robert Noble tenant 
there, they f fo ound. one ewe, the N of the laid George Kello, 
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diſon ſuperinduced upon George Kello's own birn, as George Kel- 
lo's other ewres had which were found in your flocks, and there was 
« new tar· mark put upon her far- haunch; and tlie ſaid Rabert Noble 
in formed them and the fact is, that the daid ewe was one of the 
laſt parcel of ſheep he had bought fim you John Miller; and which 
turenty- four ewes, the property gf the ſaid George Kello, and two 
ewes, the property of the ſuid James Scott, and one eyte, this pro- 
perty of tlie aid Peter Shundlerſon, had recently been upon the" fuld 
farm of Hameldean; or at leaſt Were tliere at ſmeating- time, in the 
month of October of November preceding, and were ftolen there“ 
from: As alſo'ſeverat ſheep belonging to Alexander Gray tenant in 
Lyne, in the county of Peebles, being miſſed in the fald Firth of 
Lyne; and ſeveral ſheep being amiſli ing in the farms of Curhope and 
Cloich, in the county of Peebles,” poſſeſſed jointly by John Tweedie 
tenant in Stanhope, and James Tweedie tenant in Dreva, both in 
the county of Peebles, the ſaid Alexander Gray, John and James 
Tweeclies, having likewiſe been informed, chat ſome” of their ſheep 
were ſeen in the ſaid farm of Ormiſton TI Wormeſton, ' poſſeſſed 
by Alexander Murdiſon, they applied to the ſheriff, and obtained 
2 warrant for examining the flocks of you the {aid Alexander Mur- 
diſon, upon your farm of Ormiſton alias Wormeſton; and in conſe- 
quence thereof, did, with the afſiſtance of others to whom their ſheep 
were known, upon the 21ſt day of July laſt, or one or other of the 
days of the {aid month, or month of Auguſt following, examine 
the flocks of you the ſaid Alexander Murdiſon uben your farm f 
Ormiſton alias Wormeſton, and found! in them five ewes, two gem⸗ 
mers, two ewe-hogs, and one wedder-hog, all the property of the 
fd Alexander Gray; twenty-two ewes, the joint property of the 
fad John. and James " Tweedies ; one ewe, the property of John John- 
ſton; ; one ewe, the pry} erty of William Tennant; and one ewe, the 
property of George Tait, all herds to the faid Joh and James Twee- 
des, in the farms of Curhope and Cloich ; part of w kich ſheep ſo 
found were known by ead-mark, and more ey they were | 
known by the marks of their reſpective owners; Which marks, on 
* 432 ſome 


564 CRIMENA'L CIS E S. N89 


ſome of the ſheep, were not defaced by ſuperinducing new marks; 
and in others of the ſheep, the marks of the owners were in part de- 
faced, and particularly the birn, by the, ſuperinducing a new birn 
Hike to the letter O, which is the birn uſed by you the ſaid Alexan- 
der Murdiſon: And the flocks of the before-mentioned Robert 
Noble, on his farm of Winkſton, being examined upon the 25th of 
July laſt, on upon one of the days of that month, or of the month 
of Auguſt following, they found in them five ewes, the joint pro- 
perty of the ſaid John and James Tweedies, -whoſe lug or ear marks 
-were attempted to be defaced by new marks, but upon whom the birn 
like to the letter O, nor no other burn, had been put; and the ſaid 
five ewes, two gemmers, and three hogs, the property of the {aid 
Alexander Gray, had recently been upon his farm of Lyne; and the 
ſaid twenty-ſeven ewes, the joint property of the ſaid John and 
James Tweedies; one ewe, the property of the ſaid John Johnſton; 
one ewe, the property of the ſaid William Tennant; and one ewe, 
3 che property of the ſaid George Tait, had recently been upon the 
| faid farms of Curhope and Cloich ; at leaſt, the faid ſheep were upon 
the ſaid farms of Lyne, Curhope, and Cloich, at ſmearing-time, in 
the month of October and November preceding, and were ſtolen 
therefrom : As alſo Walter Simpſon tenant in Eaſter Dawick, in the 
county of Peebles, having been informed, about the beginning of 
July laſt, that ſeveral of his ſheep were ſeen in the flocks of you A- 
lexander Murdiſon, upon your farm of Ormiſton air Wormeſton, 
by thoſe who had been ſearching them for ſtolen ſheep, he did count 
or number the {ſheep which he had paſturing upon the common of 
Winkſton, which he has in leaſe from the borough of Peebles, and 
. diſcovered about twenty of them to be amiſſing; and having, with 
{rhe aſſiſtance of thoſe to whom his ſheep were known, and by aur 
chority from the ſheriff, examined the flocks of you the ſaid Alexan- 
der Murdiſon, upon your farm of Ormiſton alias Wormeſton, in the 
month of July laſt, he found there fixteen of his ewes, and four of 
his hogs; ſome of which were known by head-mark, and all of 
chem by his marks, which were diſcernible, although means had 


been 
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been uſed to deface them, by ſuperinducing other marks in their 
place As alſo George Cranſtowne of Dewar, Eſq; having, in the 
month of June or July laſt, miſſed ſeveral ewes and lambs out of his 
flock upon the lands of Dewar, in the county of Edinburgh, in his 
occupation; and David Tweedie tenant in Ladyſide, in the county 
of Edinburgh, having likewiſe miſſed ewes and lambs about the ſame 
time off the faid farm of Ladyſide, poſſeſſed by him, they came to 
be informed, that ſheep, bearing their marks, were ſeen upon the 
farm of Snadown in the county of Haddington, poſſeſſed by James 
Saunderſon ; upon which they ſent their herds to examine the flocks 
upon the ſaid farm of Snadown; and they having found ten ewes 
and lambs, the property of the ſaid George Crawnſtowne, and eleven 
ewes and lambs, the property of the ſaid David Tweedie, the ſaid 
George Crawnſtowne and David Tweedie preſented a petition to the 
ſheriff of Haddington, upon the 2d day of September laſt, praying 
to be allowed to prove their property in the ſaid ſheep; and they 
having accordingly brought evidence of the ſheep being their pro- 
perty, they were, by order of the ſheriff, delivered to them; and 
upon inquiry, they diſcovered, and the fact is, that the ſaid ewes 
and lambs came upon the farm of Snadown, and into the poſſeſ- 
ſion of James Braidwood, herd in the ſaid farm, in the following 
manner, viz. The ſaid James Braidwood having gone to a fair held 
at Heriot-houſe in the county of Edinburgh, in the month of May 
laſt, he met with you John Miller at the {aid fair; and having in- 
quired, if you could furniſh him with a ſcore of ewes and lambs, 
you anſwered, that you knew two herds who had a ſcore to ſell, and 
you could buy them for him; and having ſettled the price at L. 9 
Sterling the ſcore, payable the night before Dalkeith fair, held in 
the month of October laſt, you undertook to deliver them at the ſaid, 
farm of Snadown in a fortnight; and you having ſuggeſted your 
not being acquainted with che road to the ſaid farm of Snadown, the 
aid James Braid wood deſired you to call upon his brother Andrew 
Braidwood, herd in the farm of Fleckfwells, in the county of Edin- 
burgh, which was in your way, who would ſhew you che road to 
FR Snadown; 
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Snadown ; and accordingly you the ſaid John Miller did, about two 
or three of the clock in the morning of the 14th day of June laſt, or 
of one or other of the days of the; faid month of June, chli OY 
houſe ob the ſuid Andre Braid wood, aid tuld him, that you had 
brought che ees and lambs whieli vou had promiſed to his brother 
James Braid w od and defired that herwontd carry them forward: to 
His brother at Snadown, as you: was obliged>ro return home; and 
you haying delivered the ſaid ſheep, conſiſtiug uf twenty-one ewes, 
amid tent ne lambs, to the ſaid Andrew Braidwood, he did carry 
or drive them forward to Snadown, and delivered them to his br. 
ther che ſaid James Braid wood and they were the ewes: and lambs 
the propertyiof-the aforeſaid Gropge-Cranſtiwhe and David T'weedie, 
Rick wWere found upon che farm of :Snadown in manner above de- 
ſeribed; and which ten ewes and lambs, the property of the afore- 
ſaid George Cranſtone; and eleven ees and lambs, the property of 
the hid Dawid Tweedie, had recently been upon the {aid lands of 
Dewar and farm of Ladyſide; or at leaſt the ſaid ewes were upon the 
ſaid lands bf Dewar and farm of Ladyſide at ſmearing-time, in the 
month of October or November preceding, and were ſtolen there- 
from: At leaſt, times and places reſpectively above mentioned, the 
aforefaid quantities of ſheep; belonging to the perſons before na- 
med, or part thereof, were ſtolen; and you the ſaids Alexander 
ä Murdiſon and john Miller and each of you, or one or other of you, 
are guilty, aftors,” or art and part, the aid thefts, OR of receiving, 
ard: having in your cuftody, the*aforeſaid parcels of ſheep, or part there- 
25 and of felling part of e e Ys be be folen. All which, " 
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"I hits eat; Nat guilty: Then a Abet on the rele- 
vancy Folfowet: - Two objections were ſtated for the priſoners : uf, 
That the albertrativr in the tnzjor pfopolition was faulty, receipt of 
theft not being kibelled, nor What was cquivident;- 241y, That all the 
facts charged in the minor propoſition might have N with: 
out either ot the pannels committing any ele 

The cont boris rater che objections. One of the judges, howe- 


ver, 
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ver; ſaid, it would have been better to have „ in ——_ 
terms. i111 

On Friday the 8th Jaden the * W at eight 1 che Oy 
in the morning, and laſted till late in the evening of Saturday the 
9 ch. The evidence was ſummed up by the Lord Advocate on the 
part of the crown, and for Murdiſon by Mr Croſby; for Miller by 
Me Rae. The jury were then incloſed, and, continued fitting till 
ſye of the clock in the morning of Sunday che 1oth, when they made 
out — verdict; which 19 78 date at d the roth January 
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lowing articles of the indictment proven againſt the ſaid pannel A- 
lexander Murdiſon, viz. in ſo far as regards eight ewes of the eleven 


on the farm of Ormiſton alias Wormeſton; as allo in regard to twen- 
dyewes, part of twenty-one ewes, the property of Thomas Gibſon 


farm aforeſaid: And all in one voice find the following articles of the 


property of the above-mentioned, William Gibſon, ſold, by the ſaid 
Menander Murdiſon to John, Bertram tenant, in Welthape, in the 
county of Haddington, and found on the ſaid farm of Weſthope; 


property o Malter Simpſon tenaut. in Eaſter Dawick, in the county 


RT! 


pannel, iin ſo far as regards-the ten. ewes and lambs, the property of 
George Cranſton of Dewar, and eleven ces and lambs, the property 


cb Daxid Tyredie denant in Ladys lde 11 in the county of eee > 


I” 


On n ede court met r and a this verdict, which is in 
the following words. By à great plurality of voices, find the fol- 


ewes; and the tup-hog, the property of William Gibſon tenant in 
Newbie, in the county of Peebles, and one ewe, che property of 
Janes Hy ſlop herd to the ſaid William Gibſon, which were found 


tenant in Grieſton, in the county foreſaid, found on the panne]'s . 
indictment proven againſt the laid Alexander Murdiſon, viz. in ſo. 


far as regards the fifreen hogs the property of Robert Hor fburgh te 
nant in Colquhare, in the county foreſaid; and thirteen hogs, the 


and allo, in ſo far as regards . the ſixtecn ewes. and four hogs, the 


of Peebles, and found on tlie farm of the ſaid pannel: And all! in one, 
voce find the indictment proven againſt John Miller, the other 
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On a motion by the counſel for the priſoners, who deſired to be 
heard on the import of this verdict, the court adjourned till the 
15th, and afterwards till the 25th; when there was a very long argu- 
ment on the exceptions taken to the verdict: ½, That it was ſigned 
on a Sunday; 2dly, That it did not exhauſt the indictment; 3dly, 
That it was uncertain, —— Informations were ordered, 

It was argued in the information for the crown, (by Mr Coſino 
Gordon), That when the indictment, interlocutor on the relevancy, 
and verdict, are conſidered together, the laſt would not only appear 
to be proper, but uncommonly accurate. The indictment charges 


the priſoners with being ſeverally guilty of crimes; and ſtates a va- 


riety of articulate facts, from which theſe crimes are inferred. The 
verdict finds the indictment proved in ſeveral articles againſt one of 
the priſoners, and in one article againſt the other. There is no 
ground, therefore, in law or common ſenſe for denying the verdict 
to be clear and diſtinct, 
Had each of the articles in this indictment been made a ſeparate 


indictment, and each indictment contained the ſame major propo- 


fition, and the ſame charge of art and part, with that in queſtion, 
and had the jury found each of theſe indictments proved, no objec- 
tion could have lain againſt the verdicts. Now ſeparate facts being 
charged in this indictment, it 1s the ſame as if ſo many ſeparate in- 
dictments had been exhibited ; and this verdict, finding the indiQ- 
ment proved, 1s the ſame with a verdict, finding in general an in- 
dictment proved which contained but one article. In this view of the 
matter, and it is a juſt one, the verdict cannot be ſer afide, without 
overturning the interlocutor on the relevancy, 

The practice and forms of the law of England in criminal matters 
are not to be regarded here, when inconſiſtent with juſtice and rea- 
* ſon; and that they are often ſo, Hales witneſleth in his Pleas of the 

Crown, vol. 2. p. 193. | 
As to the objection, That the verdict is ſigned on Sunday, the 
Higheſt authority allows neceſſary works to be gone about on Sun- 
day, Matth. xii. 1. & 11.; and ſo does the Roman law, 4 3. 10. ( 
ih De 
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De ſeriis. This trial was begun on Friday morning; and the pro- 
ſecutor had good reaſon to believe it would have been finiſhed before 
Sunday. Many verdicts have been ſigned on Sunday, upon which 
judgement has followed; and no arreſt of er was ever mo- 
ved for upon chat account before. 

As to the objection, That the verdict is eric as it ls finds 
ſome of the articles proved, the Engliſh caſes quoted by the priſon- 
ers from Viner, voce Trial, do not ſeem conſiſtent with one another; 
neither do they apply: for in theſe caſes the facts referred to the ju- 
ry compoſed but one iſſue; but in this indictment the Teparate arti- 
cles make ſeparate iſſues; and the verdict, finding ſo many articles 
proved, exhauſted ſo many iſſues: and in Scotland the iſſue is not 
compoſed of all the facts ſet forth in the charge; for it always bears, 
All which, or part thereof, being proven,” which reſtricts the iſ- 
ſue to any part of the facts on which the proſecutor ſhall bring proof. 
The objection has no countenance from the practice of this country ; 
and a number of inſtances are annexed, of judgements proceeding 
upon verdicts which were ſilent as to ſome of the articles of the in- 
dictment. The pannels will never be again tried for the articles up- 
on which this indictment is ſilent. Were they to be tried for them, 
this verdict would afford them a good defence; for, from the favour 
of innocence, the filence of the verdict would be held an acquittal ſo 
6. | $945 ? IG | 
As to the objection, That the verdict is uncertain, If it be reckon- 
ed a ſpecial verdict, it is a clear caſe; the jury have found the facts 
without going further; it is the province of the court to judge, 
whether theſe facts infer theft, or receipt of theft. 
If the verdict be reckoned a general one, there is ſtill no uncer- 
ainty as to the facts, but only as to the law, which it is the bufi- 
neſs of the court to ſettle, The plain import of the verdict in this 
view is, We find ſuch and ſuch facts proven, with reſpect to ſuch 
and weh wants of ſheep; we further find from theſe facts, That the 
priſoner” Murdiſon is guilty of ſtealing or receipting, knowing them 
to be: ſtolen, ſome parcels of theſe ſheep; and that the priſoner Mil- 
4 C WT 
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ler is guilty of ſtealing or receipting another parcel ; but we cannat 
determine whether, by the rules of law and legal evidence, the £49; 
which we have found ought to infer theft, or receipt of theft,” 
When a jury finds ſpecial matter, but draws an erroneous conclu- 
ſion in law, the court may hold the verdict for aſcertaining the facts, 
and give them their proper effect, without regarding the opinion of 
the jury in law, Hale, v. 11. p. 302. Here the jury have drawn no 


erroneous concluſion. It is not competent for the priſoners to plead 


now, that the receiving ſheep, knowing them to be ſtolen, does not 
infer guilt; for this plea was over- ruled by the interlocutor on the rele- 
vancy, 'The facts charged and found do amount to receipt; and the 
ſtyle of all the indictments for this crime at the Old Bailey, and every 
where elſe, is, receiving goods, well knowing them to be ſtolen” 

The proſecutor can ſee no foundation for maintaining, as the pri- 
ſoners do, that if the court has power to aſcertain the crime of which 
they have been found guilty, it is under the neceſſity of finding it 
to be receipt; becauſe that is leſs ſeverely puniſhable than theft, The 
paſſage quoted from Hale is clear againſt this notion. 

Though it were ſolid, it would not avail the priſoners; becauſe re- 
ceipt is a capital crime, Mackenzie aſſerts, that a receipter with us 
is puniſhable as the principal thief; and the ſtatute 21? Alex, II. 
which he quotes, expreſsly ſays ſo, Mr Erſkine holds the ſame doc- 
trine; and ſo ſtands the Roman law, Voet. lib. 47. tit. 4. 

Ihe diſtinction mentioned by Mackenzie, betwixt mediate and im- 
mediate receipters is not very intelligible; but, at any rate, if fact; 
are found proved ſufficient to infer the crime of receipt; and if the 
pannel ſay, that he is a mediate, not an immediate receipter, this is 
a circumſtance of exculpation, which cannot be admitted unleſs pro- 
ved. | | 

The information for the priſoner Murdiſon, (by Mr Blair), which 
applied alſo to Miller, divides the argument into two branches, con- 

fidering the verdict firſt as a general, next as a ſpecial one. 

0bj. 1. If this, verdict be ſuppoſed a general one, then it is wncer- 


tain, and execution cannot paſs upon it. The criminal charge is al- 


ternative: 
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ternative: You are guilty either of ſtealing ſheep, or of receiving 
them, knowing them to be ſtolen. It does not accuſe the priſoners of 
both crimes. It would have been abſurd to do ſo; for a man cannot 
receipt goods which he himſelf hath ſtolen. If the verdict be ſuppoſed 
general, then it has found the indictment proved: but the indict- 
ment is uncertain; and it is properly ſo; for it was the buſineſs of 
the jury to aſcertain which of the crimes alternatively libelled the 
priſoners had committed. But if the verdict be general, it is as un- 
certain as the libel, It imports not a conviction of both crimes. If it 
did, it would be void ; for the the two offences are in the libel char- 
ged disjunctive. It is the ſame caſe as if the crimes had been char- 
ged in ſeparate indictments, and the jury had found one of them 
proved. In a civil caſe, if upon a brief of mortanceſtry a man ſhould 
claim to be ſerved heir of line, or heir-male, or at leaſt heir of pro- 
viſion, and the jury ſhould ſerve affirmatrve, in terms of the claim, 
would not that ſervice be null? Sententiam certam eſſe oportet. Trial 
par pars, vol. 1. p. 285. 
The uncertainty of this verdict hes not, as the proſecutor ſuppo- 
ſes, in finding a ſpecial matter, without ſaying what crime that a- 
mounts to, but in finding the criminal charge proved, which charge 
15 uncertain. | 
Oi. 2. Suppoſing the court could apply this verdict to one branch 
of the charge, it muſt fix upon that branch which implies the leaſt 
guilt. 
The proſecutor is miſtaken in ſaying, this would not avail the pri- 
ſoners, receipt being capital; for that is not law. It is true, that in 
ſome of our ancient law- books, the receipter is ſaid to be puniſhable 
as the thief: but it is much doubted, whether theft itſelf at that 
time was capital; and though aggravated theft has been made ſo by 
ſtatutes or practice, it by no means follows, that receipt has riſen in 
proportion, or that it is puniſhable more ſeverely than ſimple unag- 
gravated theft. In England it was only a miſdemeanor till 5° Ann. 
c. 31, and 4 Geo, I. c. 12. x 
hut if the verdict is applied to the ſecond branch of the charge, 
| PATE 4C2 Mm no 


no crime can be inferred. For, 1ſt, The charge does not amount to 


For behoof of the owner,. who i 15 abſent, The crime don't conſiſt in 


that. The proſecutor is ſurely miſtaken, when he ſays, ſuch charge 


of Andrew Cochran, 1oth July 1671. He was tried for uſing falſe 


d for receipt ull the thief, . ſtat 
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receipt. One may receive goods, knowing them to be ſtolen, for the 
purpoſe of detecting the thief. The clerk of court often r receives 
goods, knowing them to be ſtolen; for the purpoſe of keeping them 
as evidence againſt the thief, when tried. One may ſell ſuch goods 


receiving goods, knowing them to be ſtolen, but in doing ſo with x 
fraudulent intention; and nothing is found. againſt the priſoners as to 


orverdict would be ſuſtained 1 in England: for the "ore feloice | is eſ- 
fential; Hawkins ii. 23.; Blackſtone iv, 23. 

24ly, The libet charges receiving ſuch. and ſuch parvels, or part 
thereof, knowing them to be ſtolen; What the preciſe number Was 
1⁰ received or ſold, che charge and verdict leave uncertain, By A 
part, two, or even one, may be meant; bur i it was never held, that 
the receipt, or even the theft, of one ſheep or two, was capital, The 
contrary is laid down by Mackenzie, tit. Theft, F 7. See too caſe 


weights and meaſures, The jury, by a plurality, found it proved, 
That his weights and meaſures were light and ſhort, but the quan- 
o tity they wanted not proved.” The court aſſoilzied; becauſe the 
© verdict was unclear, and diſconform to the dittay.” 
zaly, Receipt is either immediate from the thief himſelf, or mediate, 
by the interpoſition of others; and this laſt is clearly not capital 
Mack. tit. Theftbote, 97. act 158, e. 110. In this caſe, neither the 
charge or verdict aſcertain of which: ſpecies of receipt the priſoners 
were guilty. - If a man were indicted, and found guilty, of adultery, 
would he be puniſhed for notour adultery ? This ſhews the impro- 
priety of the proſecutor” s argument, that if receipt be libelled, and 
the priſoner was only a mediate receipter, he tuft Probe that in ex- 
culpation.. n 
O8. 4. If the verdict be A do-thie Send A 0 of the bs 
dictment, the whole procedure is inept; as no perſon can be punill- 


Dav. I. 
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Day. II. c. 29.; from which practice has only varied ſo far, chat an 
act of fugitation againſt the thief is ſufficient for founding a proſe- 
cution againſt the receipter; Nena 8 7 8 Theftbote Royſton's 
notes. | | 
0hj. 5. The verdict does not exhaviſ the indictment, The charge 
mentions ſeveral parcels ; the verdict only three. No anſwer, That 
the proſecutor paſſed from the reſt. The jury bound to do equal 
| juſtice to both parties; and to find what is not proved, as well as 
what is proved, Reg. Maj.; Balf. Pract. Of Brieves, c. 35. The ca- 
ſes quoted for the proſecutor on this point may have paſſed per iucu- 
rian ; nor was the indictment alternative in any of then. 

If this verdict be reckoned a ſpecial one, the general chitge in the 
eloſe of the indictment, of being guilty, actors, art and part, muſt be 
laid out of the queſtion ; and the caſe is the ſame as if certain articles 
of the minor propoſition had been found proved, and repeated ver- 
batim in the verdict. But theſe articles, ſeparately or cumulatively 
taken, do not amount to any crime; and people of the beſt charac- 
ter may have, and often have had, ſtolen ſheep on their farms ; they 
have often fold ftolen ſheep. In order therefore to fix a crime upon 
perſons who have received ſtolen ſheep, or ſold them, it is neceſſary 
to prove, that they knew of the previous theft. In order to found 
condemnation upon this verdict, the court muſt not merely apply 
the law to the facts as they ſtand in the indictment, to which the 
verdict refers, but go a ſtep further, and conſider thefe facts as a 
kind of circumſtantial evidence, from which another fat is to be 
inferred, not alledged in the mdictment, viz, that the priſoners 
were concerned in carrying off the ſheep, or in fraudulently receiving 
them, knowing them to be ſtolen ; but this mode of judging is be- 
yond the powers of the court, and would have the effect, if atlopted, 
to make a jury of the court. The only proper occaſion of judging 
upon a ſpecial verdict, is when the whole facts neceſſary for the ap- 
plication of the law are expre/sly found by the verdict, and the que- 
ſtion \ ariſes, upon the facts as therein ſtated. In ſuch caſes, the court 
can judge without determining * the import of circumſtantial 
evidence, 


4 


if 
j 


Kieling, p. 109. Rex v. Plummer. 
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evidence, or without inferring or preſuming any fact, as the ground. 
work of their judgement, which is not expreſsly found by the ver- 
dict; but the court is confined to the facts expreſsly found, and 
cannot imply others: ſo that if the iſſue is not expreſsly found, the 
verdict is bad; Hawkins's Pleas of the Crown, b. 2. c. 47. 9.; 


If the court could take up the circumſtances in the verdict, and 
judge upon them as evidence of ſomething more than what is there- 
in contained, they might as well go directly to the proof, and re- 
conſider the depoſitions. 

Though the court could conſider the facts in the verdict as mat- 
ters of evidence, yet the priſoner ſhould be acquitted; becauſe theſe 
facts do not neceſſarily infer guilt. This plea is not excluded by the 
interlocutor on the relevancy; for when that was pronounced, it 
was uncertain what facts might come out on proof; and till that was 
over, it could not be known whether the priſoner's receiving or ſell- 
ing ſtolen ſheep, knowing them to be ſtolen, would infer guilt: the 
whole circumſtances were therefore ſent to the jury; and had they 
found facts which excluded the poſſibility of innocence, the court 
might condemn ; but no ſuch facts have been found. Suppoſe a 
farmer or gentleman has a great number of ſheep under the charge 
of a herd, and that he having made free with ſome of his maſter's 
ſheep, in order to make up the number, purloined from his neigh- 
bours, the ſtolen ſheep muſt of neceſſity have his maſter's mark put 
upon them, the maſter, may very innocently diſpoſe of them, or al- 
low them to remain on his grounds: when tried for theft, it may 
well happen, that he cannot prove how he came by them; conſe- 
quently the jury may, with a ſafe conſcience, find the ſame fads 
proved againſt him that they have againſt the priſoners : yet it is an 
equal chance all the while that he is innocent *. 


, TSS Ry R225 0 


— 


The 


}, 
* This appears to have ſome weight: but the court paid no regard to it; nor Was 


it thought ſolid by the counſel for the priſoners; becauſe, were it liſtened to, it would 


ſeldom or never be 7 to convict ſheep-ſtealers. To one of the counſel, howe- 
ver, 


The laſt objection to the verdict ariſes from its date, which proves 
it was figned on Sunday ; for upon that day no judicial proceedings 
can be legal; J. 11. c. De ferus; Canons lately publiſhed, c. 29. ; 
gene in his Treatiſe of Crimes, tit. 8.F 3.; Lord Bankton's Inſt, 
. 4. tit. 42. par. 3. Nor can neceſſity be alledged by the proſecutor ; 
for there was nothing to hinder him to have brought on the trial the 
beginning of the week: and had he done fo, it might have been 
brought to a period without incroaching on Sunday. There may 
have been ſome inſtances of a jury fitting and ſigning their verdicts 
on Sunday ; but a few ſuch inſtances, which have been allowed to 


paſs unchallenged, cannot convert a practice apparently ſo improper 


into an eſtabliſhed law *. 
| OPI- 


rer; it appeared plauſible ; and he therefore ſtated it at the hearing, with ſeveral il- 
luſtrations.—The difficulty of detecting ſheep-ſtealers may be a good reaſon for paſ- 
ſing a ſtatute, ordaining that crime to be preſumed from circumſtances which do not 
neceſſarily infer it, as has been done with regard to child-murder ; but is it proper 
for a court of juſtice to introduce, by deciſions, a preſumptive crime ? The maxims, 
That it is better ten guilty perſons ſhould eſcape, than one innocent be condemned; 
and, That no man is to be preſumed guilty where there is a poſſibility of innocence, 
are no longer univerſally true, if the priſoners are to be condemned upon the facts 
found by this verdict. The killing a man is an act hurtful and atrocious in itſelf, 
therefore prima facie criminal; and there may be reaſon for condemning him againſt 


whom it is proved, unleſs he makes out a defence : but the receiving ſtolen ſheep is 
not an act hurtful and atrocious in itſelf ; on the contrary, it is often done for lawful 
and laudable purpoſes ; therefore it ought not to be conſidered as prima facie cri— 
minal, and made the ground of condemnation unleſs the priſoners prove that they 
came honeſtly by the ſheep : that it may be often impoſſible for an innocent perſon 
todo. However, the court of juſticiary, not only in this caſe, but in ſeveral others, 
has gone upon quite different principles as to ſheep-ſtealing. 


There certainly was nothing in this objection. —-Our laws and cuſtoms, with. 
reſpect to the obſervation of the ſabbath, have fluctuated not a little, and at preſent 
ſeem not very conſiſtent. 

Fairs and markets were anciently held on Sunday. This practice is indeed diſchar- 
ged by 1503, c. 83. ; but it crept in again not long after: And by 1540, c. 122. Sun— 
day, Monday, and Thurſday, are declared to be market-days in the town of Edin- 
burgh. The weekly market of the borough of Forfar was likewiſe held on Sunday; 
but by 1593, c. 195. Friday is ſubſtituted in the place of it, Several later ſtatutes 

have 
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OPINION S. 


Rhea: As to the firſt objection, with reſpec to IO 
the intereſts of religion'and virtue depend much on a proper obſer. 
vation of the ſabbath ; at ſame time, the law of God excepted caſes 
of My and . * work the jury were © employed 1 in was 


5 
| | have again and again forbid fairs or markes to RIO on n and they have 
| | been obeyed. 


| | By our old way ſummonſes could not 7 = executed on Sunday, Statute Law abrid. 
F ged, voce Sunday; but by act of ſederunt, 23d November 1613, inſtead of letters of 
1 four forms, letters of horning being introduced upon decreets of the court of ſcflion, 
| the charge i is appointed to be given, either perſonally, or at the party's dwelling and 
1 | pariſh-kirk conjuntly, upon a Sunday forenoon, in time of preaching or prayer; 
whereof a copy, ſhall be left upon the moſt patent door. By 1644, c. 14. letters of 
caption cannot be executed on days appointed for ſolemn faſts and thankſgivings, du- 
ring the time of divine ſer vice; but warnings, inhibitions, requiſitions, and other let- 
| ters, may be read on Sunday; (See Statute Law abridged, voce Execution ; but com- 
ö pare the Dict. of Deciſ. voce Sunday). Poindings, and other executorials, cannot be 


= gone about on holydays, by 1469, c. 34-3 yet even at this day, meſſengers execute 


warnings, and make intimation of fales, on Sunday, at church-doors ; and there, a 
and tlien, auctions, ſtrayed cattle, and things loſt, are proclaimed. So that we have { 
not carried the matter ſo far as the Roman law in /. 11. C. De feriis. ; 
5 As we ſuffer notification to be made on Sunday, of ſales, warnings, auctions, &c. 1 
| which moſt certainly are not works either of neceſſity Or mercy, One would think, f 
| | that a farmer might, without giving offence, ſow the ground, or lead home his 
| | crop, on A Sunday, that happened to be a good day for ſuch work : but, in all proba- | 
x | bility, he would be exclaimed againſt as A ſabbach- breaker. Nay, ſuch work, howe- * 
| ver neceflary, ſcems to fall under the act 1 579, c. 79-3 which ordains, 0 that na han- 
ce die-labouring, nor working, be uſed on the ſabbath-day,” without making any ex- 01 
| ception. Here, too, the Roman la differs froni ours: „ Omnes judices, urbanz- a 
& que plebes, et cunctarum artium officia, venerabili die Solis quieſcant.; Ruri tamen | 
| C poſiti agrorum culturæ libere licemerque inſerviant : quoniam frequenter evenit, - it 
1 | | te ut non aptius alio die frumenta ſulcis, aut vinez ſcrobibus mandentur, ne occaſio- C1 
g 4 ne momenti pereat * cœleſti ann 2 . 3. tit. 12. lib. 3. pe 
ö C. Be fers. S316 D740 $208 7 4 | th 
| del 


* | * This note is ; inaccurate but it will aloe ſome idea of the grounds the judges went 
upon, which were very different. 


J 


— _—+uW_——————— 


Jan, 1773- The K1xc againſt Murxnprsox, &c. 577 


a work of neceſſity, and to the country of mercy.— At circuits, I 
have ſeen a trial laſt two days and two nights, though all pains 
were taken to ſhorten it, In the caſe of a ſoldier tried at Air ſome 
years ago for a murder, the jury was incloſed at three o'clock on 
Sunday morning.— As to the ſecond objection, That the libel is not 
_ exhauſted, the ſilence of the jury as to ſome articles, for want of 
evidence, or otherwiſe, will not vitiate the finding as to the reſt — 
As to the third and capital objetion :— The libel charges a variety of 
facts; then comes the general concluſion from them all, That the 
pannels had been guilty of either theft or receipt.—This I do not con- 
{der as properly part of the charge. The facts are ſpecially men- 
tioned, and the concluſion is expreſſed alternatively ; becauſe the ad- 
yocate does not know how the proof will turn out. The crime from 
the proof may be either theft or receipt. It has been ſaid, the verdict 
is uncertain ; but it is certain, that it finds five different acts of theft 
proved againſt Murdiſon, and two againſt the other pannel. If the 
argument for the pannel were good, it would alter our forms en- 
tirely ; and inſtead of taking jurors from among country- people, or 
merchants, there would be a neceſſity for taking them from among 
the members of the college of juſtice, Such muſt be the conſequence, 
if it were incumbent on the jury to ſay, whether the fact to be proved, 
be receipt, or theft. Proper province of the jury is the fact. In 
ſome caſes they may tell law ; but if they cannot, God forbid they 
ſhould not tell facts, and we judge of the law. Upon the whole, for o- 
 ver-ruling the objections. | 

Kaus. I am for repelling the objection as to Sunday, pretty much 
on the ground already ſtated. The objection is founded on a miſta- 
ken notion of duty to God, and would carry us as fer as the ſuper- 
{titious notions of the Jews did them.—They would not defend their 
city againſt Pompey on their Sunday, Had it not been for this ſu- 
perſtition, Appian ſays, Pompey could not have taken it. We know 
the ſubtleties of the Engliſh law, both in civil and in criminal mat- 
ters, I thank God we have got free of many fetters which they {till 
are under, and which Lord Hale accordingly regrets. Suppoſe the 


4 D Jury 


_ © ny ſheep:“ they do the ſame thing; they refer to it. I could not 


trial had begun on that day, as it would be very wrong to employ 
that day directly in ſecular buſineſs; but when, without intention, 
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jury had ſaid, in the words of the indictment, A has ſtole ſo ma. 


fit down in my cloſet, and deviſe any thing clearer. Ir is the ſame 
as to the other pannel. I can make no diſtinction betwixt the ma- 
ſter and the ſervant, *though the latter may have been led into it by 
the influence of the former. This may have effect ſomewhere elſe. 
As to the diſtinction between receipt and theft, 1 dare to ſay the jus 
ry never thaught of it. They have found facts proved, and we are 
to judge. If theſe facts are not enough, Lord have mercy on this 
country; for theft would go with impunity. | 

PiTFOUR, As to Sunday, the objection would be ſtrong if the 


it comes in upon time which the managers of the trial thought ſuf- 
ficient, there is no ground for an objection. Won't ſay a wor as to 
the libel's not being exhauſted ; for there is nothing in the objection. 
— The only difficulty is uncertainty ; and had there been. a real un- 
certainty, the levior pena muſt have taken place: but I can ſee no- 
thing more clear, than that the jury found every one of theſe articles 
proved ſo far, and conjunctly proved; and therefore I think the ver- 
dict, which is our rule, has found, that one pannel has ſtole a cer- 
tain number of ſheep, and the other a leſſer. I ſee nothing in the 
argument, whether it was theft or receipt. I ſee nothing in the proof, 
that could lead to one more than the other. It does not appear to 
me in the leaſt probable, that the jury intended to. create any doubt, 
or throw in a clauſe that would hurt the whole. Would wiſh to 
give way to the milder puniſhment ; but can ſee no ground to juſti- 
fy it. At N | 
 CoaLsToxN. Clear for repelling the objection as to Sunday, for 
the reaſons given. In the vacation-time, the juſticiary-court may 
begin to trial on a Monday, but the circuit-courts muſt often begin 
on Saturday.—As to the ſecond objection, That the verdict is imperfet: 
The only ſecurity pannels have againſt a new trial, is their being 


cleared by the jury. By the law of England, this defence would 
| have 
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have been ſufficient to ſet aſide the whole verdict; but there is a ma- 
terial difference between the law of England and that of Scotland. In 
our neighbouring country, judges may re- incloſe the jury, if the verdict 
is inſufficient. I know not whether this court ever had ſuch power: in 
practice we have it not now,—Jurors cannot be preciſe in legal words; 
therefore if a verdict be ſubſtantially right, I would give it force. I 
pay no regard to the objection ; at ſame time muſt obſerve, the pan- 
nels are intitled to a full verdict.— The laſt is the capital objection. 
lam perſuaded the jury meant to find ſpecial facts charged in the 
indictment proved; and taking it in that light, I agree in thinking 
enough is found to infer theft, unleſs the jury had reported to us 
proved how the pannels came by the ſheep. Enough proved to infer 
theft, —Counſel for the pannels argue, That we cannot infer from 
facts; but, with ſubmiſhon, we can. I am blind to the proof, but 
may judge of facts from the verdict. Counſel for the pannels main- 
tain, That notwithſtanding theſe facts, the pannels may be innocent. 
Were this ſolid, there would be no poſſibility of convicting crimi- 
nals. Therefore if the jury had found ſpecific facts, I ſhould have 
been for the capital puniſhment ; but it appears to me, that the jury 
have not found the ſpecific facts charged in the indictment, but 
the indictment itſelf, Now what is the indictment? It is alterna- 
tive, and ſo is the verdict. They have found either one or other. 
This is what occaſions my difficulty. At ſame time, I believe the 
jury intended only to find ſpecific facts proved; but as they have 
gone further, though without intending it, and have found alterna- 
tively, it is competent for the pannels to avail themſclves thereof; and 
therefore I am for the tigheſ% arbitrary puniſhment. 
KENNET., As to Sunday, had the trial begun upon it, the objec- 
tion would have been good. As to the ſecond, it is not neceſſary the 
jury ſhould anſwer to all the articles. Their ſilence would afford a 
good defence againſt a new trial; beſides long practice againſt the 
objection. As to the laſt and capital objection, good deal in it had 
the verdict been a general one: but I do not take it in that light. 
lt is a ſpecial verdict, finding particular facts. It is the ſame as if 
| 4D 2 the 


import of theſe facts. As to the difficulty of my learned brother, ] 


derſtanding.— Think they cannot be underſtood to extend to the ſub. 


fall under the articles proved. 1 think we cannot adject this ſub- 


dangerous, if the court ſhould adject to a ſpecial finding the ſub- 


ther ſtated as his difficulty : then the queſtion would have been, Theft 
or Receipt ? and all your Lordſhips agree, that in that caſe the leſſer 
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the jury had ſo far tranſcribed the indictment word for word : in 
this view, certainly it 1s in the power of the court to judge of the 


may bein a miſtake, but it does not ſtrike me. It is the practice 
for the proſecutor to charge particular facts. He knows not what 
will come out. He charges one or other, I cannot think the jy 
meant, by a few lines, to take away what they had found. Had they 
done ſo, we muſt have judged accordingly ; but I will not AG 
they have done ſo. 

JuSTICE-CLERK. My idea, the verdict finds certain articles pro- 
ved, From the meaning, words, and legal language, cannot ap- 
ply to the concluſion drawn rom facts, which is an act of the un- 


ſumption of the libel, At leaſt,” &c.; for with no propriety can this 


ſumption to the verdict without the greateſt violence. The jury 
have not ſaid one word as to guilt, but left it on facts, all as ſpecial- 
ly deſcribed, by referring to the articles of the libel, as if ingroſſed 
in the body of it. It would be to me a very extraordinary thing, if 
we ſhould apply this ſubſumption to the verdict. It would be ad- 
jecting a wrong finding to it, which the jury have given no authori- 
ty to do. I conceive many caſes in which it would be highly 


ſumption of fat lea{t” in the libel.— With regard to Miller, it is very 
true, the jury have varied their expreſſion ; but I cannot think, that, 
in the ſame verdict, they would find different things. It comes then 
to a caſe well known in this and other countries, that when {pecial 
facts are found, the court muſt judge of the import of them. Lad 
the verdict been, Guilty, then there would have been no facts, and 
your Lordihips would have been brought into the neceſſity my bro- 


crime would have been preſumed. Had a general verdict found all the 
articles, as alſo the guilt, proved, then it would have been in the power 


of the court to judge as to which crime, from the indictment ; which 
as 
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as here, would be part of that verdict.— Tho' diſagreeable to me to 
enter upon the law of England, yet cannot help taking notice, that 
Judge Hale ſays, If the jury ſet forth in their verdict a ſpecial mat- 
ter, which amounts to murder, the court is not bound by a falſe 
concluſion drawn by the jury.—If there had been in this caſe a ge- 


neral verdict, finding guilty, the court muſt have determined what 
guilt, and taken the leſſer crime; but as in this caſe the jury return 


a ſpecial general verdict, we muſt judge of the import. The jury 
have found, [read the articles], Now let me aſk my own mind, and 
every intelligent perſon, anxious for the preſervation of the coun- 
try, if ſtronger proof need be of theft? Jury have not only found 
theſe facts, but not one article of exculpation to take theſe off. One 
parcel of ſheep might have ſtrayed, but could all the parcels centre 
on his grounds? Was he intitled to deface marks, though he did 
not advertiſe ? In theſe extenſive farms, can it be expected any per- 
ſon ſhould ſee him drive off the ſheep? When facts are ſo returned 
to me, I am under the fame oath with the jury, and muſt ſay, in 
this caſe, that I believe in my conſcience the pannels are guilty. 


The court adjudged the pannels to be hanged. 


Againſt this ſentence the priſoners offered a petition of appeal 
which was remitted, March 10. 1773, to a committee; and upon 
their repert the following judgement was pronounced. * Upon re- 
port from the Lords committees appointed to conſider, whether the 
* petition and appeal of Alexander Murdiſon tenant in the town of 
* Ormiſton alias Wormeſton, in the county of Peebles, and John 
Miller, ſhepherd to the ſaid Alexander Murdiſon in the ſaid farm 
* of Ormiſton alias Wormeſton, both now priſoners in the .tolbooth 
* of Edinburgh, ought to be received; it is ordered by the Lords 
Spiritual and Temporal in parliament aſſembled, that the ſaid pe- 
* tition and appeal is not properly brought, and that the ſame be, 
* and is hereby rejected.“ 

Thus was the great queſtion, as to the competency of appeals from 
the court of juſticiary, at laſt determined in the negative, In order 
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to explain the grounds of this judgement, ſome pains have been ta- 
ken to collect ſuch materials as ſeemed moſt proper for that purpoſe, 
The learned author of the Hiſtorical Law-tracts, firſt printed! in 
1758, exprefles himſelf upon this ſubject as follows, vol. x. P. 420, 
421. 422. The Houſe of Lords is undoubtedly a court of appeal 
„ with reſpect to the three ſovereign courts in this country. There 
<« are appeals daily from the court of ſeſſion. Appeals from the 
court of juſticiary have hitherto been rare, and probably will ne- 
ever become frequent. The proceedings of this court being brought 
“ under preciſe rules, afford little matter for an appeal; which, at 
the ſame time, would be but a partial remedy, as the verdict of 
© the jury can never be called in queſtion, An appeal, however, 
© from this court is competent, as well as from the ſeflion ; of which 
1 < there is one noted inſtance. The King's Advocate, and the pro- 
| | % curator for the kirk, proſecuted the magiſtrates of Elgin before 
| « the juſticiary for an atrocious riot, ſpecifying, That being intruſt- 
ed by the miniſters of Elgin with the keys of the Little Kirk of 
Elgin, inſtead of reſtoring them, when required, they had deliver- 
„% ed them to Mr Blair an Epiſcopal miniſter, by which the eſta- 
© bliſhed miniſters were turned out of poſſeſſion, In this caſe, the 
© following circumſtance came to be material to the iſſue, Whether 
& the ſaid Little Kirk was, or was not, a part of the pariſh-church? 
«© "The affirmative being found by the court of ſeſſion, to which the 
point of right was remitted, as preliminary to the criminal trial, 
the magiſtrates entered an appeal from the court of ſeſſion; and, 
<« upon that pretext, craved from the court of juſticiary a ſtay of 
further proceedings till the appeal fhould be diſcuſſed. The pro- 
* ſecutors oppoſed this demand, founded on an order of the Houſe 
*« of Lords, 19th April 1709, reſolving, ** That an appeal neither 
*« ſtays proceſs, nor fiſts execution, unleſs the appeal be received by 


59 


order duly ſerved on the reſpondent;” and urged, That this not 
being done in the preſent caſe, the court ought to proceed. This 


court accordingly proceeded in the trial; ; and pronounced ſen- 
.cc 
4 tence, 


« the Houſe, an order made for the reſpondent to anfwer, and the 
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« tence, 2d March 1713, ordaining the pannels to deliver up the 
« keys of the Little Kirk, with L. 20 of fine, and L. 30 of expences. 
« The defendants, who, in a BP ge proſecution, are with us call- 
* ed panels, appealed alſo from this ſentence of the court of juſti- 
: — and the ſentence was reverſed.” 

he procedure on Mr Macintoſh's appeal, and that attempted by 
e has been already ſtated. 

Lieutenant Ogilvie, after he was condemned, made: an application 
to the privy council for a reſpite, until he ſhould have an opportu- 
nity of preſenting a petition of appeal, the parliament not being ſit- 
ting when ſentence was pronounced againſt him; and a reſpite was 
accordingly granted, which was afterwards renewed. 

Mr Ogilvie about this time obtained an opinion from an Engliſh 
counſel, Mr Maccarty, which was publiſhed in the news-papers 
and magazines, (not very properly, the queſtion being in depend- 
ence); and is as follows as to this point. 

The 19th article of the Union confirms the juriſdiction of the 
court of ſeſſion; and in the ſame terms it confirms the juriſdiction 
of the court of juſticiary. It mentions nothing of an appeal from 
* the court of ſeſſion to the Houſe of Lords: yet thoſe appeals are 
frequent. It mentions nothing for or againſt appeals from the- 
court of juſticiary : it certainly does not exclude them.—There: 
lies an appeal from the court of exchequer in Scotland to the 
* Houſe of Lords. To admit of an appeal from the two ſupreme 
* courts in Scotland, where property only is concerned, and not to 
8 88 of an appeal from the third ſupreme court, where life, ho- 
* nour, property, and poſterity, is concerned, appears ſomewhat 
1 | 

* By the ſame article of the Union, it 1s enacted, That no cauſes in 
* Scotland be cognoſcible, or any judgement from thence be recog- 
* noſced, reviewed, or altered, by the courts of Chancery, Queen's- 
bench, or Common Pleas, or any other court in Weſtminſter- 
* hall. This negative clauſe as to Weſtminſter-hall, and. the courts 


there, ſeems to imply a power of recognoſcing and altering cautes 
cc 
| and 
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] ſeg neither reaſon nor law why the proceedings of the court of 
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and judgements in the Houſe of Lords. I think it is the common 
rule of conſtruction, 
** I believe there are few inſtances of appeals from the court of; ju- 
ſticiary: but that is not a proof that ſuch appeal cannot lie, 1 
remember a petition of appeal was ſent from Scotland in the affair 
of Bariſdale. There was ſome difficulty made about preſenting 
the appeal. Lord Bath was applied to: but he ſaid, it was 3 
branch of buſineſs he never meddled in, nor was he diſpoſed to 
** meddle for the future in any public affair, unleſs it was ſuch as 
was of the higheſt importance to the nation ; however, he would 
go to the Houſe, and mention it to the Chancellor: and in ſome 
* days after, being called upon, he ſaid he mentioned the affair to 
the Chancellor; but that it was unneceſſary to ſtruggle as to the 
£6 petition, as the King, out of his gracious diſpoſition, would give 
the ſame relief that was aimed at by the petition, 
If there is no way open from the court of juſticiary to the House 
« of Lords, it is the only court in Great Britain which is not ſub- 
« ject to that juriſdiction; for writs of error go from the King's- 
“ bench to the Houſe of Lords, even in caſes of high treaſon, It is 
© not a common practice, I confeſs; but yet it has been done, — 
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* juſticiary might not fall under the review of the ſupreme court, 
„ ag well as thoſe of the court of ſeſſion.“ 

While this caſe was under his Majeſty' g cotifideration, the Attor- 
ney-General of England was ordered to give his opinion upon this 
point; which he did, and it imported, That according to his 
© knowledge of the Scotch law, no appeal from the court of juſti- 
« ciary lay, by the law of Scotland, to the parliament of Scotland, 
© upon the merits of a capital offence, before the Union; and 
ce that ſince the Union it had never been thought of, any more than 
« jt had been allowed in England.” 

The Lord Advocate of Scotland was alſo directed to give his opi- 
nion upon the point; and his Lordſhip, after examining the records 


and law-books, and hearing counſel on the part of Licutcnant C- 
gilrie, 
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gilvie, in ſupport of his right of appealing from the ſentence of 
death pronounced againſt him, made a very elaborate report to the 
ſecretary of ſtate, putting a negative upon ſuch appeals. 

This report is nearly as follows, I having only varied the expreſ- 
fon a little in ſome paſſages, without ever altering the ſenſe. 

In one of our oldeſt ſtatutes, Alex. II. c. 2. $6. it is enacted, © That 
all men convicted of theft or ſlaughter before the juſticiary, ſhall 
« he delivered to the barons, or their bailies, to do juſtice upon them 
« in their free baronies, without any ranſom or remedy, except the 
King's grace and remiſſion happen to be given.“ This ſtatute is quo- 
ted as the law by Sir James Balfour, Preſident of the court of Seſſion 
in the reign of Queen Mary, tit. Juſlice Eyre, c. 37. p. 573.; and 
by Sir John Skene, Lord Regiſter in the reign of James VI. in his 
treatiſe, Of crimes and judges in criminal canſes, tit. 14. parl. 7. 
{ubjoined to his Collection of the old books of our law. Sir George 
Mackenzie, Advocate to King Charles II. and our lateſt writer upon 
the criminal law, though he treats expreſsly of the juriſdiction of 
parliament in crimes, and of the juriſdiction of the court of juſti- 
ciary, does not give the ſmalleſt hint of an appeal being competent 
from the juſticiary to parliament, Lord Stair, in his noted argu- 
ment upon the authority and juriſdiction of the Lords of Seſſion, 
b. 4. tit. 1. $ 61. holds it as indiſputable, that the ſentences of the 
court of juſticiary are final, without remedy by application to the 
King or parliament. In ſhort, there is not in any one book of au- 
thority in our law *, the leaſt hint or infinuation, that any appeal 
lay from the court of juſticiary to the parliament of Scotland. 

After a diligent ſearch into the records of the parliament of Scot- 
land, as far back as they are extant, which is from the reign of 
James I. of Scotland, no inſtance of an appeal is to be found brought 
before the parliament, againſt the ſentences or judgements of the court 


No notice is here taken of the paſſage in the Hiſtorical Law- tracts above tran- 
ſeribed ; probably becauſe the opinion there given is reſted entirely upon the judge- 
ment in the caſe of Elgin. 
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of juſticiary, A like ſearch has been made into the records of that 
court from the 1672, when it was new-modelled into its preſent 
form; and no trace of any ſuch appeal has been diſcovered. 

| - This 1s ſtronger than the opinion of a hundred lawyers; becauſe 

| it aſcertains the fact, that no ſuch appeal was ever taken; and in this 
caſe the fact aſcertains the law. The inſtances of capital, and other 
ſentences, for all ſorts of crimes, pronounced by the court of Juſt; 
ciary, are innumerable, and many of them againſt perſons of rank 
and fortune; yet no ſuch method of ſuſpending or avoiding theſe 
ſentences ever was attempted ; which ſhows it has been the univerſil 
opinion of the nation, and of all lawyers throughout ſucceeding a- 
ges, that no ſuch remedy was competent in law. 

There are indeed, in the records of parliament, inſtances in almoſt 
every reign, of dooms of, forfeiture for high treaſon, paſſed in the 
court of jufticiary, being reverſed in parliament. But this appears 

to be no argument, that an appeal to parliament was competent a- 
gainſt the ſentences. of the court for murder, inceſt, or other crimes, 
to ſtop the execution of theſe ſentences. If ſuch appeals had been 
competent, many inſtances. muſt neceſſarily have occurred of the 
ſubjects reſorting to that remedy for preſerving their lives. 
The viciſſitudes of government gave frequent occaſion to the re- 
verſal of dooms of forfeiture for high treaſon. Theſe dooms were 
often paſſed in parliament as acts of attainder are in England, and 
were as often reverſed in after parhaments by the ſanie form, and in 
the ſame words, as the reverſals of the dooms of- forfeiture paſſed in 
the court of juſticiary. 5 
It appears from the records of the juſticiary, that the privy coun- 
| cil did often interpoſe in the proceedings of the court of juſticiary, 
by mitigating fines and arbitrary puniſhments, by reprieving the 
execution of the ſentences of that court, by ordaining no ſentence ta 
paſs upon verdicts, and many other arbitrary acts; but every body 
knows the tyranny and uſurpation of that court, more odious in the 
memory of Scotchmen than the ſtar-chamber is in England. Sr 


George Mackenzie, who was long Advocate to Charles II. and 
| ſuch 
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ch a member of his privy council, condemns many of their uſur- 

pations, and lays it down as clear law in his Inſtitutions, b. 1. tit. 3. 

That they could not remit capital puniſhments, To the great hap- 

pineſs of the ſubjects of Scotland, this tyrannical court was aboliſh- 

ed by 6? Ann. c. 6. which enacts, That there ſhall be but one pri- 
vy council for the kingdom of Great Britain; and that ſuch privy 
council ſhall have the ſame power as the privy council of England 

« had at the time of the Union, and none other.” 

When the Revolution gave the people of Scotland an opportunity of 
vindicating their rights and privileges, and obtaining redreſs of grie- 
vances, the eſtates of parliament, in their claim of right 1689, do aſſert, 
{© That it is the right and privilege of the ſubjects, to proteſt for re- 
e meid at law to the King and parhament, againſt ſentences pro- 
* nounced by the Lords of Seſſion, provided the ſame do not ſtop 
execution of theſe ſentences.” This was thought neceſſary for the 
ſecurity of the property of the ſubjects; and was explained by the 
after practice to import a right of appeal from that court to the high 
court of parliament: but no ſuch claim is made as to ſentences pro- 
nounced in the high court of juſticiary. The ſafety of the public de- 
pended upon the ſpeedy trial and execution of criminals, The cri- 
minal law, and the forms of trial, were more fixed and certain ; 
and, above all, the ſecurity which the ſubjects had by a jury-trial 
before the court of juſticiary, and their laſt reſort in all caſes to the 

grace and mercy of the ſovereign, were ſufficient reaſons for the e- 
ſtates of parliament to leave the juriſdiction of that court to remain 
upon the ſame footing as it had ſtood from the earlieſt period of our 
conſtitution, 

When the Union of the two kingdoms took place, it was agreed 
and enacted by the 19th article of that treaty, ** That the court of 
* ſeſſion ſhall, after the Union, remain in all time coming as it was 
* then d by the laws of that kingdom; and that the court 

of juſticiary do alſo after the Union, and notwithſtanding thereof, 

remain within Scotland, as it is now conſtituted by the laws of 
that kingdom, and with the ſame authority and privileges as be- 
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fore the Union; ſubject nevertheleſs to ſuch regulations as ſhall be 
e made by the parliament of Great Britain.“ 
At the time of the Union, the right of appeal from the court of 
ſeſſion to the parliament of Scotland, as aſcertained by the claim of 
right, of neceſſity devolved that appellate juriſdiction upon the 
| Houſe of Peers, as the only parliamentary juriſdiction known in. 
the conſtitution of England; and ſuch juriſdiction has been accor- 
dingly uniformly exerciſed by that high court, upon appeals from 
the court of ſeſſion, ever ſince the Union. But as no appeal was 
competent from the court of juſticiary to the parliament of Scotland, 
ſo the above article of the Union-appears to exclude the right of ap- 
peal from the ſentences or judgements of that court to the Houſe of 
Lords; and the order of that Houſe, regulating the time of preſent- 
ing appeals from the courts in Scotland, muſt be underſtood to mean 
ſuch courts from which appeals could legally be brought into that 
Houſe: and this opinion is ſtrongly ſupported by the acquieſcence 
of the people of Scotland, from the Union down to this time; 
for, upon the moſt diligent ſearch, no inſtance can be found of an 
appeal taken to the Houſe of Peers againſt any ſentence of death, or 
other criminal ſentence, pronounced in the court of juſticiary. 
The only caſe which ſeems to have given riſe to any doubt on this 
matter, is that of the magiſtrates of Elgin in the 1712. The magi- 
ſtrates being then of the Epiſcopal perſuaſion, had allowed the uſe 
of a waſte part of the old cathedral church of Elgin, called the Little 
Kirk, adjoining to that part of the cathedral which was made uſe of 
for the pariſh-church, to Mr David Blair, an Epiſcopal miniſter, 
duly qualified under the act of toleration of Queen Anne, and had 
ſupported him in the poſſeſſion thereof; upon which a criminal in- 
dictment was brought at the inſtance of Mr John Dundas, procura- 
tor of the church of Scotland, with concourſe of the Queen s Advo- 
cate, againſt the magiſtrates of Elgin and Mr Blair, before the court 
of juſticiary, concluding, That they ought to be decerned to reſtore 
the poſſeſſion to the Preſbyterian miniſter of the pariſh, and alſo to 
| make 


* 
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| make payment of L. 200 Sterling, in name of damages and expen- 
ces. 
It is evident this queſtion turned altogether upon this, Whether 
that waſte part of the cathedral was part of the pariſh-church ? or if 
it belonged to the borough, and was at the diſpoſal of the magiſtrates ? 
which was certainly a queſtion of civil right: and nothing but the 
heat of religious and party zeal could have brought that queſtion to 
trial by way of criminal indictment before the juſticiary, And ac- 
cordingly, when the relevancy came under the conſideration of that 
court, they ſtopped further procedure, and remitted to the Lords 
of Seſſion to try and determine the above prejudicial queſtion in 
point of right.” The Lords of Seſſion accordingly did ſo; and 
found, That the place in queſtion was part of the pariſh-church, 
Againſt this judgement the magiſtrates appealed to the Houſe of 
Peers; and during the pendency of that appeal, the proſecutors in- 
fiſted in their criminal action before the court of juſticiary, The 
magiſtrates pleaded the pendency of their appeal upon the prejudi- 
cial queſtion of civil right; but the court of juſticiary thought fir to 
proceed; and a verdict was returned, finding it proved, That the 
* eſtabliſhed miniſter had the poſſeſſion of the Little Kirk in que- 
„ ſtion, and that the magiſtrates, and Mr Blair, the Epiſcopal mi- 
© niſter, took poſſeſſion thereof.” And upon this verdict the Lords 
of juſticiary decreed the defendants to put the eſtabliſhed miniſter 
in poſſeſſion of the ſaid Little Kirk, and to pay Mr John Dundas, 
procurator for the church, L. 30 of coſts; and fined the defendants 
in L. 20 Sterling for her Majeſty's uſe. 
The defendants appealed againſt this ſentence to the Houſe of 
Peers, where the prejudicial queſtion of civil right was depending 
upon the appeal from the court of ſeſſion; and both appeals having 
been heard in the Houſe of Peers upon the 3d of July 1712, hon 
Lordſhips ordered and adjudged, ** That the aforeſaid ſentences of 
5 the court of ſeſſion and court of juſticiary, appealed from, be re- 
verſed; and ordered and adjudged, that the appellants be quieted 
in the poſſeſſion of che Little Church in Elgin, being no part of 
** the 
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the pariſh-church ; and that the reſpondents do repay them the 

\ | * coſts and fine adjudged by the ſentence of the Lords of Juſli- 
” TP.” 
This caſe is not a precedent for appeals in ſuch quęſtiont as the pre- 
| ſent ; for the original appeal to the Houſe of Peers was from the court 

of ſeſſion, upon a point of civil right: and though the court of ju. 

ſticiary, pending that appeal, proceeded in the criminal action, and 

decreed damages and a fine againſt the appellants, on the footing of 
the interlocutor of the court of ſeſſion appealed from; yet when the 

Houſe of Peers reverſed the interlocutor of the ſeſſion upon the point 
| of civil right, it behoved them, neceſſarily, for the ſake of Juſtice, 
and for explicating their own juriſdiction, likewiſe to reverſe the 
ſentence of the court of juſticiary, founded on the interlocutor of the 
court of ſeſſion. And accordingly this judgement of the Houſe of 
Peers has not been conſidered by the ſubjects of Scotland as a prece- 
dent for appealing from any ſentence of death, or other criminal ſen- 
tence of the court of juſticiary. | 

One attempt was made in the year 1754, in the caſe of Macdo- 
nald of Bariſdale, [Ne 63.], to bring an appeal from a ſentence of 
death pronounced againſt him, upon the act of attainder paſſed in 
the 1746. The petition of appeal lay upon the table of the Houle 
of Peers ſome days ; and it 1s informed by thoſe who had beſt acceſs 
to know that caſe, that the Lord Chancellor adviſed with the Duke 


— — — — —— — — = 


of Argyle, then Lord Juſtice-General of Scotland, the Attorney-Ge- , 
neral, and the Lord Advocate; and they were all of opinion the ap- 0 
peal was not competent. It is certain the petition of appeal was ne- f 
| : ü 
* His Lordſhip ſays, he gives the hiſtory of this caſe from the record of the court I 

of juſticiary, as he had not the printed caſes before the Houſe of Peers. Being de- 
ſirous to learn whether any objection had been ſtated againſt the competency of the n 
appeal in the caſe for the reſpondents, I cauſed ſearch be made for the printed caſcs f 
in that cauſe, both here and at London; but in vain. There is no collection of ap- | 
peal-caſes here that goes ſo far back. One that does was found in London, and exa- t 
mined ; but to no purpoſe: ſo that the probability is, there were no printed caſes in p 
that queſtion. | fe 


ver 
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rer moved: but. as the public juſtice was then appeaſed by former 
executions long before that time, and in reſpect of the moſt com- 
paſſionable circumſtances which attended that caſe, particularly the 
youth of Bariſdale, and his plea of a talis gualis ſurrender to a ju- 
ſtice of peace, in terms of the act of attainder, his late Majeſty was 
pleaſed to reſpite execution of the ſentence till his pleaſure was fur- 
ther known; and Bariſdale was afterwards pardoned by his preſent 
Majeſty. 

Every argument of expediency ſtrikes againſt appeals ſuch as that 
now under conſideration. The public ſafety often depends upon 
the ſpeedy trial and execution of criminals. The late ſtatute of 
Geo. II. ſhows this to be the idea of the legiſlature, If every crimi- 
nal in Scotland may appeal to the Houſe of Peers againſt a ſentence 
of death following upon the verdict of his country, or apply to his 
Majeſty, during the receſs of parliament, to reſpite execution, till he 
have an opportunity of preſenting his petition of appeal, upon falſe 
and frivolous pleas, in arreſt of judgement, over- ruled by the court, 
as in this caſe, the criminal juſtice of this part of the kingdom can- 
not proceed. Such appeals would be moſt embarraſſing to the court 
of juſticiary, and neceſſarily force them upon the ſtudy of a new 
ſyſtem of criminal law and forms, which they have had no occaſion 
to know or conſider. And if ſuch appeals be competent to the crimi- 
nal convicted, they muſt alſo be competent to the private proſecutor, 
or the King's Advocate, when they apprehend they have reaſon to 
complain of the ſentences of the court of juſticiary, Many other dif- 
ficulties muſt ariſe, which would render this new juriſdiction of the 
Houſe of Peers inextricable, and hurtful to the due courſe of crimi- 
nal juriſdiction, in which the public ſafety is ſo much intereſted.” 

When Murdiſon and Miller's appeal was argued before the com- 
mittee of the Houſe of Peers, their counſel, in their pleadings, re- 
ferred to all the caſes which had been quoted by Mr Macintoſh on 
the occaſion formerly mentioned ; but no regard was paid to them, 
partly becauſe they were held to relate only to high treaſon and for- 
feitures, as to which the committee were of opinion there had been 
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| ſome peculiarity in the common law of Scotland; but chiefly becauſe 
| none of them were in the proper form of an appeal, but all in the 
| form of a reduction, which is a ſpecies of original action, in which 
new facts, and new proofs, can be admitted, that were not before 
the inferior court. | 88 

The committee did not enter upon the conſideration of the conſti- 
tution of the court of juſticiary in ancient times, (when the counſel 
for the appellants thought they had clearly ſhown an appeal lay), 
but took up the conſtitution of the court at the Union, as affording 
a rule for all after times, and conſidered the conſtitution at that time 
as aſcertained by conſuetudinary law; which was deduced from too 
circumſtances: 1mo, The want of a fingle inſtance of a proper ap- 
peal in the records of the parliament of Scotland; 24, The practice 
of executing ſentences in Scotland upon very fthort inducie, and the 
abſolute neceſſity in many caſes of executing them within three ſung, 
which was held to be incompatible with the right of appealing, 
This, however, did not appear quite ſatisfactory to ſome, who 
thought the firſt ground was only a negative kind of evidence, 
which could not abrogate a right that had once exiſted in the ſubject; 
and the ſecond might, with equal propriety, be urged, to evince, 
that there was no ſuch prerogative in the crown as that of pardon- 

ing after ſentence. 8 
The diſtinction made by our lawyers between remiſſions ex gratia, 
and thoſe ex juſtitia, was urged in favour of the right of appealing; 
and ſome quotations were read, to ſhow, that remiſſions ex juſtia 
were obtained by the way of reduction in parliament, The diſtinc- 
tion was acknowledged; and it was allowed, that caſes might occur, 
in which a remiſſion might be demanded ex debito juſtitiæ; but it was 
aid, that ſince the Union, the King in council was the court in 
which this debitum juſtitiæ was to be made effectual. 
The appeal, in this caſe of Murdiſon and Miller, was (it is in- 
formed) diſmiſſed upon the general principle, That an appeal to the 
Houſe of Peers, from a judgement of the court of juſticiary, is in 
VER no 
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no caſe competent, without diſtinguiſhing whether the judgement 
had proceeded on the verdict of a jury or not. 

It is evident, however, that the latter part of the reaſoning in the 
Lord Advocate's report, by no means concludes, that in 0 caſe 
ſhould an appeal be received; and it is plain, either that the judge- 
ment of the Houſe of Peers in the caſe of Elgin was wrong, or 
that in_/ome caſes an appeal is competent, Surely the court of ſeſ- 
ſion could not reverſe, in order to exphcate its juriſdiftion, a judge- 
ment of the juſticiary ; neither could the Houſe of Peers, if it had 
no appellate juriſdiction whatever in criminal caſes. If it be once 
eſtabliſhed, that an appeal is not ab/olutely incompetent, how is the 
line to be drawn, as there is no ſtatute to regulate the matter ? 

In many caſes, there 1s as much reaſon for receiving an appeal from 
the juſticiary as from the ſeſſion. Both courts may review the ſentences 
of inferior judges, inflicting an arbitrary puniſhment without a jury. 
If the court of ſeſſion review ſuch ſentence, it is certain an appeal may 
be entered againſt their judgement. Why then ſhould it not be com- 
petent when the juſticiary reviews ſuch a ſentence? The Lords of 
Juſticiary are Lords of Seſſion too; and if they be ſuppoſed fallible in 
the one character, why not in the other? 

If this matter could be regulated by a ſtatute, it certainly ſhould, 
To allow appeals in every caſe would put an end to criminal ju- 
riſdiction in this country; but to reject them in every caſe, ſeems to 
be dangerous, The competency of an application to the crown, is 
not a ſufficient anſwer: for the crown can only remit puniſhments ; 
it cannot reverſe a judgement of the juſticiary ſuſtaining themſelves 
judges, when they have no juriſdiction; diſmiſſing a libel that ought 
to have been ſent to a jury; or abſolving a perſon as innocent Who 
had been found guilty by his country. 

Beſides, this anſwer takes it for granted, that the crown will al- 
ways be uninfluenced and impartial. This may, and indeed muſt, be 
ſuppoſed of the Houſe of Lords, which is the laſt reſort in the ordi- 
nary courſe of juſtice: but it is incongruous in the eye of law, to 
ſuppoſe the crown impartial in any of the criminal caſes brought 
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before the juſticiary, as by the conſtitution it muſt be a Party to 
every one of them; and in point of fact, it cannot be gif. 
puted, that in political times, the crown is not only apparently, 
but really intereſted, in criminal proſecutions. Suppoſe then, that 
a man has been brought to trial for his life by the King's Advocate 
for a political crime, or from political reſentment, and that the jury 
has returned a ſpecial verdict, upon which the juſticiary has condemn. 
ed him to death ; why ſhould not that man have an appeal to the 
Lords of parliament? It cannot be refuſed him from reſpect to the 
verdict of a jury; for guilt has not been fixed upon him by the 
voice of his peers, but by the determination of judges. It can- 
not be refuſed him upon a ſuppoſed infallibility in thoſe judges; for 
if fifteen Lords of Seſſion be deemed fallible, fix of them ſurely 
mult at leaſt be equally ſo. It cannot be refuſed him on account of 
the inſignificancy of the queſtion ; for the life of a man is far more 
precious than his property. It can be refuſed, therefore, only on 
this pretence, that he will obtain relief from the crown if he de- 
ſerves it. But how can a man expect juſtice from his party, 
or mercy from his enemy ? A jealouſy of the crown has given birth 
to many forms, regulations, and deciſions, which, but for it, never 
would, and never ought to, have exiſted. Surely therefore it ſhould 
not be overlooked in this very important queſtion, as to the compe- 
tency of appeals in criminal matters. Many caſes may be figured, 
in which appeals ought to be received; and therefore it were to be 
wiſhed, that a ſtatute could be framed, which would make way for 
them on proper occaſions, and at the ſame time prevent ſuch right 
from being abuſed : . but that, it muſt be confeſſed, would be no 
eaſy taſk. 


N. B. Murdiſon and Miller were executed in terms of the ſentence 
of the court of juſticiary. 


Act. Adv. Solicitor, et alii. Alt. Lockhart, Macqueen, Rae, Wight, Maclau- 
zin, Croſby, Blair. | 
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CALLUM MACGREGOR alias John Grant. 


Y Vicennial preſeription of crimes. 

E was indicted before the circuit- court held at Aberdeen in 
| ſpring 1773, for the murder of John Stewart tenant in Aber- 
gairn, on the 25th day of December 1747. | 

He, in bar of the proſecution, pleaded preſcription ; and as this 
was an important, and hitherto undecided point, the advocate-de- 
pute deſerted the diet, and the prifoner was recommitted upon a 
new warrant, 1n order that the queſtion might be argued before the 
whole court at Edinburgh. 


Accordingly he was tranſported to Edinburgh, and ſerved with a 
new indictment. 7: 

When he was brought to the bar, his counſel ſtated to the court, 
That the pannel was not guilty, and had never betrayed any ſymp- 
tom of guilt; that a period of twenty-five years had elapſed fince the 
alledged commiſſion of the crime; during which he had lived in the 
country, and appeared in public, following his buſineſs induſtriouſ- 
ly, and maintaining a fair character. He indeed had changed his 
name; but that he was obliged to do by law; and he once kept out 
of the way for ſome time for fear of being preſſed: That he had ne- 
ver abſconded, nor had a warrant been ever executed againſt him, 
but it ſeemed to be admitted, that one had been taken out): That 
however conſcious he might be of his innocence, and however cer- 
tain, that he could not be convicted by fair proof, yet they thought 
it their duty to plead the defence of preſcription, which aroſe from 
che ſhowing of the indictment itſelf, the fact being charged as com- 
mitted on the evening of the 25th of December 1747, no leſs than 
4 F 2 twenty- 
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twenty-five years and two months prior to his commitment in order 
to trial, And in ſupport of this plea, they argued, That the Roman 
law, in all queſtions not fixed by the Municipal law, was part of the 
law of Scotland; Mackenzie, Crim. tit. 1. 5 3; and that by the Ro- 
man law, crimes preſcribed in twenty years. For proof of which 
polition, they referred to J. 12. C. Ad leg. Cor. de falſis, * Querela fal- 
** & temporalibus preſcriptionibus non excluditur, niſi viginti an- 
* norum exceptione, ſicut cætera quoque fere crimina;” Matrei. 
De crim. tit. 19. cap. 4. F 1. 

Anſwered. The principles of the Civil Law are much eſteemed with 
us, and are often reſorted to in courts of juſtice; but it was never 
underſtood, that the preſcriptions of the Civil Law were to be held 
the law of Scotland, without having been adopted by our legiſlature, 
or by uſage. 

The law of the code referred to, does not juſtify the opinion, that 
a vicennial preſcription, as to crumes, was acknowledged by the 
Roman law. Had that been the caſe, it would have been laid down 
expreſsly and clearly under a proper title *: but the law relied 
upon, is found in a place where no perſon would think of looking 
for it, viz. under the title, Ad leg. Corn. de falſis. But further, the 
word ere, in the law referred to, clearly imports, that the vicennial 
preſcription ſhould only take place in falſehoods, as it did in ng o- 
ther crimes, without neceſlarily including the crimina graviora. 

The doors differ in opinion upon this queſtion of the Roman 
law. Carpzovius, par. 3. gueſt. 141. H 52. aſſerts, That the vicen- 
nial preſcription does not extend to parricide, aſſaſſination, and other 
enormous crimes ; but that action againſt them is perpetual. That 
this is the caſe as to piracy, is clear from the following text: Eo- 
dem qui paricidii pœna teneri poſſunt, ſemper accuſatio permit- 
© titur;” which Matthzus reconciles to his opinion in this manner: 
4 Semper id eſt vicennium uſque quod in criminibus longiſſimum 
e tempus eſſe neſcitur,” Firſt, ſuppoſing the vicennial preſcrip- | 

* So it would, had the compilation called the Corpus Juris been tolerably execu⸗ 


ted ʒ but it is a confuſed, imperfect, and inconſiſtent mals. 
| | tion 
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tion to be univerſal as to all crimes, and then limiting the word 
tmmper to twenty years. But it is ſurely much more natural to ſup- 
poſe the law meant to diſtinguiſh between enormous crimes and leſ- 
ſer offences. 

However, it is evidently a doubtful point, whether uch a preſcrip- 
tion took place in the Roman law; and therefore it is not to be ſup- 
poſed, our judges, however fond of that law, would adopt a diſpu- 
ted part of it. 

Preſcription is not mentioned in any of our ancient law- books. It 
was introduced by the act 1469, c. 28. as to obligations, and after- 
wards extended to perſonal and real rights. The puniſhment of 
murder was a part of the Common law, and treated of in our moſt 
ancient law- books; and its puniſhment fixed by ſtatutes, If then 
the puniſhment of murder be a part of the Common law, and pre- 
{ſcription merely the creature of ſtatute, can it be thought, that a vi- 
cennial preſcription of crimes, a matter of the firſt importance, 
would be received as part of our law, without being ſo much as 
mentioned in any ſtatute, when every preſcription, even the moſt 
infignificant, has been introduced by poſitive enactment. 

Mackenzie, in his title, Of preſcription in crimes, ſtates it as a 
doubt, whether any ſuch preſcription is admitted with us; and, af- 
ter giving the argument on both fides, concludes, © And to this opi- 
nion (that the vicennial preſcription takes place) I rather incline.” 
But he admits, that there is no inſtance of the defence being ſuſtain- 
ed; on the contrary, he ſays, crimes of an old date, even after forty 
heart, have been puniſhed. His opinion, therefore, conſidering 
how it is expreſſed, is of little conſequence. Nor is that of Forbes 
and of Erſkine of ſufficient weight to introduce ſuch a preſcription, 
Fountainhall ſays expreſsly we have it not, 7th November 1682. 
Upon looking into the records, ſeveral caſes have been found, in 
which proſecutions were ſuſtained for crimes committed at the di- 
ſtance of forty years. Thus Ifabel Young, in 1629, was in- 
died for various acts of ſorcery, or witchcraft, at the:,diſtance of 
forty years ; ſhe was found guilty, and ſentenced to be worried 
(ſtrangled) 
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(Nrangled) at a ſtake, and afterwards burnt to aſhes on the Caſtle. 
hill. A like ſentence was pronounced, 3d July 1629, againſt A. 
lexander Drammond, who was accuſed and convicted of being a 
manifeſt ſorcerer ** fifty years bygone.” As alſo againſt John Brugh, 
accuſed and convicted of having been thirty-ſix years in the devil's 
ſervice, &c. In 1644, the court found a libel relevant againſt Ag- 
nes Finnie, which charged her with being in continual ſociety and 
company with the devil for twenty-eight years. In December 1649, 
James Wilſon was ſentenced to be beheaded for inceſt committed a- 
bout thirty-five years ago, In April 1670, Major Weir and his ſiſter 
were condemned, &c. (See Ne 1.). In April 1670, William Bruce 
was indicted for the crimes of theft, robbery, and murder, com- 
mitted from 1640 down to 1661; the juſtices found the libel rele- 
vant, and the jury found him guilty. In September 1678, Iſabel 
Elliot, and nine others, were indicted for witchcraft; Marion Veitch, 
one of them, is charged with having entered into the devil's ſervice 
in 1650 or 1651, and the libel was found relevant. 
By the law of England, there is no preſcription of greater crimes, 
particularly murder. William Andrew Horne was convicted at the 
Nottingham aſſizes in Auguſt 1759 for the murder of a child in the 
year 1724. This is taken notice of in Smollet's hiſtory, vol. 3. p. 325. 
and in the Annual Regiſter for the year 1759.— The law of God, 
upon which all our indictments for this crime are laid, 1s exprels a- 
gainſt murder, and mentions no preſcription, 
As to expediency, much has been ſaid on the part of the priſoner 
as to the danger of allowing trials to be brought at diſtant periods. 
If the trial goes on, the proſecutor will be able fully to juſtify his 
conduct in bringing the proſecution z but to ſtate his reaſons here 
would be unfair to the priſoner. He wiſhes the priſoner may be 
viewed in the moſt favourable point of light, that nothing may en- 
ter into conſideration but the general queſtion, If that be unſettled, 
and the court think they have a diſcretionary power of fixing it as 
they pleaſe, conſiderations of expediency may very properly be at- 
tended to: but the proſecutor cannot help thinking, that they ſtrike 
againſt 


aug. 1773. The KING againſt MaccREGOR, | 599 


againſt this defence; for nothing can more contribute to prevent 
murder, and other heinous crimes, than a belief, that no length of 
time will expiate them in this world, and that puniſhment will be 
inflicted for them whenever they are diſcovered, at whatever di- 
ſtance of time. This ſeems to overbalance all the inconveniencics 
that have been figured, For his Majeſty's Advocate, intruſted with 
the power of proſecuting ad vindictam publicam, can never effectual- 
ly abuſe that power, until the judges and juries in this country ſhall 
concur with him; which, if ever they have done, there is great 
reaſon to hope they will never do ſo again. 

Replied for the pannel, The extinction of actions and obligations 
by the lapſe of time, 1s founded in natural law; and accordingly it 
is taken notice of by all the writers on that ſubject. Our act 1649 
is declaratory of the Common law. See Mackenzie's obſervations on 
it; Stair, b. 2. tit. 12.; Bankton, vol. 2. p. 165. Preſcription 3s 
treated of in ſeveral of our ancient law-books, particularly Balfour 
and Spottiſwoode ; and it is believed there are Common-law preſcrip- 
tions in England. | | 

The Romans had various preſcriptions. We did not think proper 
to adopt all their diſtinctions; and on this account, perhaps, our 
ſtatutes were made as to preſcription in civil rights, founded on the 
general principles of the Roman law, but varying -the mode of it. 
The J. 12. C. Ad leg. Cor. de falſis, is expreſs as to the vicennial pre- 
ſcription of crimes. The word ere alludes to certain crimes which 
were extinguithed by a ſhorter preſcription, as adultery, peculation, 
&c.“ The. explanation given by Matthæus of the word /emper, is 
ſupported by the analogy of civil actions, which were called perpe- 
tual, when they laſted thirty years; and Voet lays. down the ſarae 


* 50 Sande and ſome other doctors pretend; but it is evident ſuch is not the 
meaning of the expreflion. The long preſcription of twenty years is contraſted in the 
law with the ſhorter preſcriptions, which are called temporales. The law ſays, proſe- 
cutions for falſchood are not cut off by any of the ſhort preſcriptions, but only by 
the long one, by which almoit all crimes are ſopited ; conſequently, it is clear the 
law acknowledges there are ſome crimes actionable even ai ter that period. 
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doctrine, lib. 48. tit. 14. F 6.; Perezius, lib. 9. tit. 2. H 18.; Cuja- 
cius, vol. 4. Coll. Ne 1338; Clarus Farinaceus Heineccius, lib. 

tit. 3. F 370. & c. Some of the exceptions mentioned by Carpꝛo- 
vius have a foundation in the Civil law; but he goes too far, when 
he brings in crimina enorma in general; for he gives no author; 
from the Civil law as to theſe, and he is condemned by all the other 
writers. 

The law of France 1s explicit upon this point, Journal des audiences, 
vol. 5. 6th July 1703; in which caſe it was found, That the vi- 
cennial preſcription took place, and was not interrupted by a ſen- 
tence in abſence, unleſs it had been executed by hanging the party 
in effigy. The reaſons given are, 1mo, Parce que celui qui pen- 
* dant un fi long intervale a porte ſon crime, et Vinquietude d' etre 
% pourſuivi, eſt repute aſſeʒ pum ; 2do, Parce que pendant ce tems 
les preuves qu' il pouvoit avoir de fon innocence peuvent avoir de- 
„ peri; qu'au contrair un accuſateur pourroit ſe ſervir de ce tems 
pour pratiquer des preuves; et on preſume toujours pour I inno- 
* cence; on regarde comme favorable tout ce qui va à la decharge,” 
And the ſame judgement was given, 9th July 1706, and 26th Au- 
guſt 1707. See too Le Maitre's Pleadings, p. 507. and Dennifart's 


Deciſions, voce Crime. 


The Roman law is one of the fountains of our juriſprudence; and 
in reality a part of it, where our own ſtatutes and cuſtoms are fi- 
lent; Mack. Inf. b. 1. tit. 1. $7. & 41.3 Crim. tit. 1. $ 3. From 
which it appears, that the Civil law was the great rule with us as to 
crimes; and the article of Preſcription of crimes, is one of thoſe we 
have taken from it, Mackenzie has an expreſs title upon this, in 


which. he delivers his opinion very clearly; and to the ſame purpoſe, 


Forbes, Inſt. vol. 2. p. 21.; Erſkine, in his late treatiſe, b. 4. tit. 4. 
$ 109. And it is remarkable, that every preſcription introduced by 
ſtatute in criminal matters has always been for a leſs period than 
twenty years; which ſhows that it has been reckoned the pre/criptio 
longilſimi temporis. 

None of the caſes quoted by a the proſecutor impugn this doctrine. 


Witchcraft 
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Witchcraft is a crimen continuum; and in ſuch caſes it has been held 
by ſome of the Civilians, that preſcription cannot operate; nor was 


men, who fell a ſacrifice to the ignorance and pfejudices of the times. 
But no caſe has been pointed out, in which a crime, conſiſting of a 
ſingle act, ſuch as murder, had been tried at the diſtance of twenty 
years from the time of its commiſſion *. 

Some authors hold, that preſcribed as may be brought in to ag- 
gravate other acts which. are not preſcribed ; and accordingly ſuch 


leod of Aſſint, who was tried in February 1674, though the preſcri- 
bed acts were by much the moſt important in the charge. Foun- 
tainhall, in the paſſage quoted by the proſecutor, is not treating of 
this queſtion ex Propgſito, Out the obſervation is thrown out in a ſu- 
perficial manner. 

As to the law of England, appeals of felony, at the inſtance of 
the private party, preſcribe.in a year; Blackſtone, vol. 4. p. 130. & 
311.—The only other form of trying crimes is by preſentment, or in- 


in the cafe of murder, there is another previous finding by the co- 
roner's inqueſt, Theſe checks againſt improper proſecutions, made 
it not be thought neceſſary in England to have any expreſs limita- 
tion of criminal ſuits, At the ſame time Wood, in his Inſtitute, b. 4. 


the King there was a limitation of time for proſecution, eſpecially 
in caſes of life and death.” But in Scotland the King's Advocate 
has an unlimited power of proſecution; and therefore, if the lawyers 
of England, where there are ſo many checks, wiſh for limitations, 
much more {ſhould thoſe of this country. 

The object of criminal proſecutions has now long been the pre- 
vention of future crimes, not the gratification of private revenge; 


* It was in the caſe of Dodds, 20th Auguſt 1663, for murder; but then indeed 
be had been outlawed. 


4 G but 


it pleaded in the caſe of Iſabel Young, and other unfortunate wo- 


preſcribed acts were only uſed as aggravations in the caſe of Mac- 


dictment, upon the previous finding of a grand jury; and generally, 


c. 4. ſays, It is to be wiſhed, that in criminal caſes at the ſuit of 
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but this object of criminal juriſdiction cannot be attained by bring- 
ing trials at a great diſtance of time, after the offence has been loſt 
in oblivion, and the ſuppoſed criminal has lived for many years a 
decent, inoffenſive, and virtuous life. The divine precept alluded 
to by the proſecutor, means no more than that murder is capital; a 
propoſition which was never difputed. | 

The dread of puniſhment is no doubt one great cauſe of prevent- 
ing crimes; but the queſtion is, Whether it be not ſufficient for that 
purpoſe, that the operation of this dread not only takes place before 
the commiſſion of the crime, but muſt continue for the long period 
of twenty years after ? and whether there are not reaſons of expe- 
drency that overbalance the confideration juſt now mentioned ? A 
perſon who has lived twenty years under the load of guilt, has in 
reality ſuffered the moſt excruciating puniſhment ; and, as Macken- 
zie ſays, it would be puniſhing him twice to bring him to trial after 
that period. A man may fly from public juſtice, but he cannot 
from himſelf, Cain was puniſhed by putting a mark on him, to 
hinder him from being killed, in order that he might ſuffer the 


more, | 
If, on the other hand, the accuſed perſon is fuppoſed to be not 


guilty, the conſequences may be dreadful, if proſecutions were 
allowed at any diſtant period. A man may not know that he is ſuſ- 
pected. He may loſe the memory of facts eſſential to his defence; 
witneſſes may die, may go to diftant countries, or may forget cir- 
cumſtances; ſo chat it may be impracticable to prove alibi at a di- 
ſtant period. Nor is it enough to ſay, that the ehance is equal on 
both ſides, becauſe the proſecutor may loſe his proof alſo. This 1s 
an additional argument in favour of the 'preſcription ; becauſe it 


points out an additional inconvenience from allowing proſecutions at 


a great diſtance of time, Beſides, it is a miſtake to ſay, that the 
chance is equal; for the proſecutor may he by until the exculpatory 
witneſſes are dead; he may take his own time: whereas no innocent 
perſon, not actually in priſon, ever thought of going to a court of 
juſtice, and deſiring to be proſecuted. If it is expedient that de 


ſubjects 
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ſubjects ſhould be quieted as to their properties and civil rights, af- 
ter the enjoyment of them for a reaſonable time, how much more 
ſo is it that they ſhould have a ſimilar ſecurity for their lives ? 

To make this the law of Scotland did not require the aid of a ſta- 
tute, as it 1s the eſtabliſhed law of nations, and a fundamental rule 
in the Roman juriſprudence; which, eſpecially in criminal matters, 


this, that no length of time would afford a defence. A man at the 
age of eighty might be tried for an oftence committed when he was 
fifteen. The age of a patriarch would not exempt him. Nay, poſte- 


ty's death, ſuch as ſuicide, —His Majeſty's Advocate may bring a 
trial of this kind for a fact committed ſome hundred years ago, in 
order to forfeit the family of the ſuppoſed delinquent of the move- 
ables that belonged to him. If we have not a vicennial preſcription, 
there is no end or limitation of proſecutions. 


OP TNA 0-*N 8; 3 


AUCHINLECK. Queſtion new, and extremely nice. There is not, 
properly ſpeaking, a preſcription here to take away the man's guilt; 
that muſt remain. But though the law of God be general, That 
* whoſoever ſheddeth man's blood, by man {ſhall his blood be ſhed ;” 
yet exceptions are admitted in all civilized nations; ſuch as acci- 
dent, ſelf-defence, or {laughter in the field of battle: — therefore 
competent for a man accuſed of murder to plead ſuch defence, or de- 
fences of another nature, ſuch as alibi. In juſtice to our fellow-citi- 
zens, it ought to be required, that proſecutions ſhould be brought 
within ſuch time as that the perſon accuſed may be able to avail 
himſelf of theſe defences.—Self-defence, for example, may have been 
ſeen by few, and theſe old people; and the pannel might have pro- 


—No ſtatute that applies to this caſe but the ſtatute of common rea- 
lon and humanity. Do not conſider this as a preſcription, but as a 
4 & 2 rule 


is the great foundation of ours. The want of a ſtatute would go to 


rity itſelf would not be ſafe :—Some crimes are triable after the par- 


ved it, had the proſecution been brought in time, but nor otherwiſe. 
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rule of juſtice. The pannel denies his guilt; and it is plain, by rea- 
fon of the delay, it may be difficult for him to prove his defence — 
No precedent.— Witchcraft, &c. crimina continua. And though our 
predeceſſors had determined otherwiſe, we ſhould proceed on the 
principles of reaſon.— Clear, that proſecutions ought not to laſt 
for ever: the queſtion, How long ?—We have here both the relations 
of the deceaſed and the public proſecutor; both of them would make 
the proper inquiries at the time : preſumption, therefore, that they 
did not think it proper to bring a profecution; poſſibly becauſe they 
found the homicide was committed /e defendendo —Preſent Advocate 
may have been ſatisfied that this man was guilty, but he could not 
Have an opportunity of examining all the proofs that were to be had 
twenty-five years ago,—Can figure times when the ſpirit of govern- 
ment may be to puſh penal ſtatutes againſt the ſubjet,—Attending 
conventicles, &c. Conſequences dreadful of not fixing a period in 
caſe of a bad government and bad miniſters. When we have no law 
of our own, we have recourſe to other laws, aſſimilated to our own, 
particularly the Roman law. —Limitation by the French law, Mor- 
| ceau's Recueil des quelques notables arrets—Carry it even the length 
of denying action for the goods ſaid to be robbed. Law of England 
fo particular, that cannot follow their practice, — Has certain guards 
againſt improper proſecutions, 
KaMEs, Do not ſay that a preſcription is here fixed, but take this 
caſe as it ſtands.—Di//amulatio may be applied even in deep crimes, 
What muſt be law for this, muſt be law for theft.—Ir is to be pre- 
ſumed, that the proſecutor thought this an 1mproper example, on 
account of certain circumſtances. If that beſo, will not allow him 
to take it up at the diſtance of thirty or forty years, But what weighs 
_ chiefly is this, a crime not indelible. The criminal repents, and 
lives a good life. Suppoſe a ſin purged off by length of time, —The 
fame applies to crimes. If he abſcond, or be fugitated, and nothing 
done to ſhow that he was reſtored into ſociety, may {till be tried. — 
But the preſent caſe different. —Caſe of a gentleman who committed 
| | | x 
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a robbery in deſpair, got a pardon, and afterwards became a mem- 
ber of parhament. 
PiTFOUR. In all criminal caſes care ſhould be taken that parties 
be on an equal footing. Much of this muſt depend on time.— If 
proſecution delayed, it muſt be owing either to inability or negli- 
gence.— Thence ſtrong preſumption of innocence.— Delay of twen- 
-five years ſufficient to infer preſumption that proofs are loſt. 
Af this not ſufficient, ſixty or ſeventy years not ſufficient, which 
would be groſs. Twenty to one againſt the priſoner, that he cannot 
bring his proofs, and therefore ought to be ſecured Am now recon- 
ciled to this preſcription, though at firſt had ſome difficulty.—Thought 
of making a diſtinction between crimes atrocious, and thoſe that are 
not ſo. But upon thinking of it, finds the rule muſt be the ſame 
whatever the crime be, Beſides, no room for a diſtinction, becauſe 
no law. This however may be conſidered by a legiſlator, though 
not by a judge. If no limitation in this caſe, none with regard to 
the moſt trifling offences. —The have no preſcription 
but by ſtatute; yet careful not to give up this great pre/idium of 
their lives and liberties.—Engliſh law not founded upon principles 
ſuch as we go upon. Proſecution extinguiſhed, no matter whether 
the word pre/cription be uſed or not. | 
CoaLsTON. Had the pannel abſconded, or been fugitated, he 
could not have pleaded this defence. But the queſtion is, Whether 
can a man that has appeared publicly for twenty-five years, be pro- 
fecuted ?—lt applies to all crimes of whatever degree, and any di- 
ſtance of time. Matter of ſerious conſideration. At is the practice of 
all the nations in Europe, to fix a limitation, and not by ſtatute, but 
by the reaſon of the thing. This has great weight, eſpecially when 
founded on principles of reaſon. —Crimes incident to youth —Sup- 
poſe a proſecution brought for a riot on the ſtreet forty or fifty years 
ago. Treaſon one of the molt atrocious of all crimes, In the end 
of the laſt century, very few gentlemen in public life who might not 
have been proſecuted for 1t.—Impoſlible to have a fair trial after ſuch 
2 diſtance- of time. Alibi. Parties not in par: caſu,— Not in the 
power 
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power of an innocent man to force on his trial.—If the proſecutor 


vil law a compaſs to go by.—Caſe of William Bruce the only one 


were charged. —Caſe of Aſſint is of ſome weight for the pannel. Ro- 


loſes his evidence, it is his own fault—Independent of any ſtatute, 
would not have ſuſtained action upon an obligation at the diſtance 
of three or four hundred years. — Taciturnity a ſtrong plea in law, 
independent of ſtatute, and liſtened to in queſtions as to bills. 
— Claim for the jus relictæ, at the inſtance of the widow's executors, 
repelled at the diſtance of twenty years. No damage .can ariſe by 
ſuſtaining the defence, and muſt make the rule genera]. 
Kenner. Highly expedient there ſhould be a limitation: without | 
it, even innocent people may be in danger, and the guilty laid un- 
der diſadvantages. Beſides, there is ſomething in nature that 
revolts againſt proſecuting a man after he has lived virtuoully, 
Proſecutor may always ſtop the preſcription. —If the delay be 
owing to the guilty perſon's own conduct, he cannot plead it, — 
In England, they do not borrow from others :—we do.—The Ci- 


that points the other way; but even in that caſe, continued acts 


man law goes on that footing. No preciſe law for preſcription, but 
univerſally taken for granted. — Expediency, too, comes ſtrongly in. 
JusTICE-CLERK. This court eſtabliſhed on its preſent footing in 
1672; yet not one inſtance of a proſecution after twenty years from 
that time to this; — yet highly preſumable that inſtances of the like 
nature muſt have occurred. Of great importance to ſettle this point. 
No competition between the general ſecurity and the puniſhment 
of a ſingle criminal at the diſtance of twenty years.—In this caſe, 
there is no charge of lying in wait or forethought felony ; but only, 
that having conceived malice, &c. which was neceſſary to found the 
indictment, No warrant executed.—No precognition taken at the 
time, —Looked the records myſelf, and no precedent for ſuch a trial, 
Queſtion quite entire ; therefore arguments of expediency ſtrong for 
the defence. Law pays great attention to the juſt defence of pannels, 
If ſuch proſecution competent to the public, it muſt be equally fo to 
the neareſt in kin of the deceaſed, —The private proſecutor may be 
ſuppoſed 


kd \ 0 — 08 > — ay 0 


. 


Aug. 1773. The K1NG againſt Mac RECGOR. b 
ſuppoſed to ink watched his opportunity. — Not enough to ſay, that 


proper perſons are, and have been in office.—lt is the ſame in 


France, where they have nothing in view but to do juſtice, We cer- 
tainly are in a happier ſituation as to ſecurity.— Law cannot be per- 
verted here : but times may alter; and it ought to be out of the 


power of any officer to affect the ſecurity of the ſubject. Act 1701 


goes upon the plan, that proſecutions were not to lie over.—Clear, 
chat ſentence of fugitation would have interrupted the preſcription. 
In that caſe, the proſecutor did all he could to bring on the trial; 
and the delay was owing to the perfon accuſed himſelf, No ſtatute 
but muſt go on principles of common law.,—The Roman law a great 


' ſource, and applies particularly to criminal matters.—In civil mat- 


ters, every queſtion almoſt has been ſettled by deciſions and prac- 
tice; but criminal queſtions do not occur fo frequently. No law a- 
gainſt ſimple adultery 3 general title in our law- books, compre- 
hending various crimes.—Stellionate: Our ſtatute 1540, c. 105. 
about a particular ſpecies of it, and refers to the common law.— 
Unanimous opinion of all the great commentators on the Civil law, 
and doctrine of all the laws of Europe, except England.—Proſecu- 
tions brought on the principles of the Roman law without ſta- 
tute: why then not ſuſtain a defence for the priſoner found- 


ed on that law, or on expediency ?—In England, nothing but 
ſtatute governs, Cannot adopt their law, without regard to their ſe- 


curities,—Caſe of thoſe who put Porteous to death a ſtriking caſe. 
The memory of their guilt obliterated ; yet in that caſe there was a 
deliberate plan of murder. 


CoALSTON. Interlocutor ought to be guarded 1 —Ef- 


fect of it would have laſted till the party accuſed ſurrendered himſelf 
to juſtice. 


Aug. 9. 1773. The court, after the hearing, ordered informations; 
and on adviſing theſe, pronounced this ee eln reſpect it 
does not appear that any ſentence of fugitation paſſed againſt the 
0 pannel, ſuſtain the defence, and diſmiſs the indictment.“ 


Act. Adv. Montgomery, et 411. Alt. Ilay Campbell. | 
| There 


' ſo far as derogated from by expreſs ſtatute, it ſurely would have been 


| by the Civil law; for this plain reaſon, that it is not intelligible to 
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There ſeems to be good reaſon for queſtioning the juſtice of this 
deciſion; and that may be done with the leſs diffidence, as a contra- 
ry opinion was given by ſome of the judges not many years ago, 
Some of the grounds of doubt ſhall be ſtated, or rather hinted ; for 
it would require a treatiſe fully to explain them all, and diſcuſ; every 
point that has been touched upon in the reaſoning on this caſe, 
The law of nature *, and the ſtatutes and cuſtoms of Scotland, 
are alone obligatory upon its inhabitants. By theſe they muſt regu- 
late their conduct. If they tranſgreſs theſe, they are puniſhable: but 
they are not puniſhable though their actions be diſconform to the en- 
actments of the Civil law, the Canon law, or other foreign laws, 
unleſs theſe foreign laws have been, by ſome act of adoption, aſſu- 
med into the law of Scotland. Had our legiſlature meant, that the 
Civil law ſhould be holden to be the law of this country, excepting in 


at pains to make that law known to the people, by firſt tranſlating, 
and then notifying its dictates to them; but neither was ever 
done: ſo that it is impoſſible for our people to ſquare their conduct 


them, being written in an unknown tongue. The ſame holds as to 
the Canon law, and the law of other realms. 
At the ſame time, as many of the Roman lawyers, of whoſe works 
ſome part has been preſerved in the Corpus juris, were men of great 
learning and genius, their reaſonings have a good title to attention, 
and their opinions to reſpect. Hence the Roman law may, with 
great propriety, be quoted, in conſidering abſtract points : neither 
can it be diſputed, that the poſitive enactments of Rome, and every 
other well-governed realm, may be referred to, either in ſupport of 


*Indictments have been ſometimes laid upon the law delivered as from God to the 
Jews by Moſes. In No 56. the indictment is laid ſingly upon it, and concludes for 
a capital puniſhment, though we have no ſtatute againſt the crime in this country; 
put then the crime charged is againſt nature, 


ſimilat 
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| ſimilar regulations, which we already have, or as precedents and 
arguments to induce our legiſlature ro make ſimilar regulations, if 
we have them not: but it is impoſſible to maintain, that the Roman 
law qua ſuch, is obligatory in this country. 

Some old indictments are laid upon it, and ſome upon the Canon 
law; yet even theſe indictments are not reſted upon ſuch foreign 
law; they are grounded alſo upon the law of nature and of God. 
See No 1. Our indictments are almoſt always laid upon the laws 
of other well-governed realms ; yet ſurely it will not be pretended, 
that the people of this country are obliged to know the laws of all o- 
cher well-governed realms. The truth is, that with us every man 
is preſumed to know the law of his own country; but every man, 
even the lawyer and the judge; is preſumed to be ignorant of the 


of fact; and when they mult follow it here, it is proved to them by 
the opinions of the lawyers and judges in thoſe countries. 

It is next to be conſidered, whether this vicennial preſcription of 
the Roman law has been by any act of adoption aſſumed into our 
law *. It is admitted we have no ſtatute for it nor precedent ; all we 
have is the opinion of Mackenzie, Forbes, and Erſkine. 

But the opinion of lawyers, unſupported by uſage and precedent, 
does not make law; and no ſtreſs can be laid on the three opinions 
referred to. That of the firſt can claim but little authority; that of 
the ſecond none at all; that of the third is reſpectable, but he was 
2 contemplative, not a practiſing lawyer; neither did he pay the 
ſame attention to the criminal law that he did to the other branches 
of juriſprudence ; and at any rate, a ſingle opinion is but a frail 
ſupport. | 

On the other hand, the ee add by the Advocate, point 
ſtrongly againſt this preſcription ; and Wilſon's caſe is a precedent. in 


* It is ſuppoſed in this argument, that murder fell under the vicennial preſeription 
by the Roman law; of which, however, there is not ſufficient proof, See the note 
on p. 599. : 

4 H | point. 


law of foreign countries, which to our courts of juſtice is a queſtion 
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point. It does not indeed appear whether preſcription was pleaded 
in that caſe; but if it was not, the omiſſion ſhows, our lawyers at 


that time had no notion of it. Fountainhall, too, is explicit again 
it. The anſwer attempted to his authority, That he talks of this 
point only in a curſory manner, is quite inſufficient. Had he been 
diſcuſſing an abſtract and difficult queſtion of law, the objeQion 
would have been good; but as he is talking of our practice as 3 
matter of fact, his aſſertion is the more weighty that it is conciſe, 
as it ſhews he took it to be a clear and indiſputable poſition. 

But what evidences the ſenſe of the nation more forcibly than a 
hundred opinions could do, is the common proverbial ſaying, Myr. 
der will out, This proves, ½, a general belief, that Providence in- 
terpoſes in a particular manner to detect this crime; 2dly, that this 
crime would be puniſhed, at whatever diſtance of time it may hap- 
pen to be diſcovered ; for what would ſignify its detection without 
puniſhment ? 

But further, I have been well informed, that the quinquen- 
nial preſcription has been often pleaded before the commiſſaries of 
Edinburgh in defence againſt proceſſes of divorce on the head of a- 
dultery; and that it has been always over- ruled, upon this principle, 
Thar the Roman 6 of crimes did not take place in this 
country. 

I have ſeen one caſe in which it was ſo judged, viz, the proceſs of 
divorce on the head of adultery, at the inſtance of the Earl of Mon- 
teith againſt his lady, July 9. 1684. After a condeſcendence (par- 
ticular) had been exhibited againſt the defender, ſhe preferred a pe- 
tition, pleading, Imo, That all differences between the Earl and 
her had been taken away by a voluntary agreement in 1679; by 
* which the Earl became bound to pay L. 1000 Scots for her ali- 
© ment; and this contract, ſhe inſiſted, ought to have the effect of 
* a tacit if not of an expreſs renunciation, ſo as to ſopite all faults 
prior to its date; and therefore no queſtion could be put as to 4 
- = Rp EN crime prior to it, 


ah 


* crimes that were by the Cruil law, do not obtain with us; and it 


eiple can a court of juſtice take ſuch liberty with a private and a pu- 
blic right > The court of ſeſſion, not long ago, found they could 
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240, As to all acts five years before the date of this ſummons, 
they were cut off by the quinquennial preſcription, J. 5. C. Ad. 
« leg. Jul. de adult. and all the lawyers on this ſubject, Farinac. 
« Clarus, Carpz. Pap. I. 24. arreſt. 2.; and where we have no ſpecial law, 
« that of the Civil law takes place with us; and therefore craving, 
that the ſaid defences might be ſuſtained ſeparately relevant.” 

Anſ. To the firſt, The ſaid agreement does no wiſe import a re- 
© conciliation, but it is rather an evidence of a voluntary ſeparation ; 
« and the Earl could not but aliment his lady while ſhe ſtood undi- 
« yorced; and though he then ſuſpected her of the crimes libel- 
„ Jed, yet he had not then got full proof, ſach as he could venture 
an action of divorce upon. To the ſecond, That the preſcription of 


% would be abſurd in the caſe of adultery, which being a latent 
crime, might remain undiſcovered for five years.” 

The commiſſaries, in reſpect of the anſwers, refuſed the bill,” (pe- 
tition *,) 

Since then we have no law or precedent for this preſcription, it is 


plain, that expediency alone can be urged for it; and accordingly 
upon that, and that only, the judgement went. 


Here the firſt queſtion that occurs is, Can a court of juſtice cut 
down a right of action the law has given to the private party, and to 
the public, upon expediency alone? Had experience proved, that 
expediency required ſuch actions to be limited by a ſhort preſcrip- 
tion, that might be a good reaſon why the legiſlature ſhguld ſtrike 
in, and ſhorten the duration of ſuch actions; but upon what prin- 


not do ſo, Dec. 2. 1766, Mackechnie againſt Wallace f. 


It 


. This deciſion is taken from a MS collection of conſiſtorial 3 compiled by a 
gentleman lately deceaſed, who was one of the judges of the commiſſary- court. 


+ The caſe was as follows. Mackechnie ſued Wallace for alledged ufurious exac- 
ey | 4 H 2 


tions 
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It has deen ſaid, That a bond or bill which has lain dver for a 
great number of years, would, and VENT to be cut down, inde- 
pendently of any ſtatute. 
To this it is anſwered, That neglect for a great number of years, 
.on the part of the creditor; does, independently of any ſtatute, afford 
a preſumption, that the bond or bill has been paid; but ſuch neglect, 
independent of ſtatute, would afford no ground for cutting down 
the obligation, if it was offered to be proved by oath of party, or 
otherwiſe, that it was ſtill a ſubfiſting debt; and this is the preciſe 
doctrine of the deciſions as to bills. From lapſe of time, and other 
circumſtances, the court of ſeſſion very often preſumes them to have 
been paid; and therefore denies action on _— though forty years 


tions in 1758, 1759, 1760, and 1761; and inſiſted for tis penalties in the at 120 

N Ann. It was pleaded in defence, This penal action is preſcribed by 319 Eli. c. f. 

| which provides, That all actions upon penal ſtatutes, made or to be made, muſt be 
= ſued within two years after committing the offence, when the penalty is appropriated 
to the crown; and when it goes to the crown, or other proſecutor, the proſecutor 
| | muſt ſue within one year, the crown within two years after. In this caſe the ſum- 
mons was not ſerved upon the defender till December 17623 3 ſo all the alledged offen- 
ces, fave that in May 1761, are cut off both as to the crown and private party, and 
even that in 1761 is cut off as to the private party. Anſwered, The act 31 Eliſ. is 
an Engliſh ſtatute, which cannot operate extra territorium; conſequently cannot af. 
fect the rights of the people in this country, the law of which acknowledges no limi- 
tation of actions but that of forty years ; and this very point was ſo decided, 19th 
January 1737. Cowan 3 ; Dict. voce Foreign. Replied, It is abſurd and unequal, 

| that an offence created by the Britiſh legiſlature ſhould remain actionable for a longer 
time in the one country than in the other. It is clear the act of Eliſabeth applies to 
all ſubſequent ftatutes in England. It is equally clear the act 12 Ann. did not mean 
to make a diſtinction between the ſubjects of the different countries; and. therefore 
this clauſe in the act of , Eliſabeth ought to be couſidered as ingroſſed in 12? Ann, 
and every ſtatute of the ſame kind. And ſuch is the opinion of Lord Bankton, 
i. 188. and Mr Erſkine, iv. 4. 6 5:3 and ſo it was decided, 13th January 1747, 
Bookſellers of London contra Thoſe of Edinburgh, reported by Falconer. | 
The court thought, that a law ſhould paſs, putting both countries upon the ſame 
Footing as to this matter; but that they could' not take upon them to do ſo by a deci: 
ſion; and therefore, by a very great majority, the defence was repelled. 


Act. D. Dalrymple. Alt. Lockhart, Maclaurin. | 
have 
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have not run from their term of payment; but if by the oath of the 


from the lapſe of time be taken off, action is ſuſtained at any time 
within forty years. In the caſe we are now treating of, innocence 
cannot be preſumed, becauſe a proof of guilt is offered; and there- 
fore the indictment cannot be quaſhed upon that preſumption, but 
only upon a preſcription, cutting down the right of action. 

Laſtly, As to expediency, upon which it is plain the judgement 
proceeded, is it clear, that it cannot be urged on the other fide of 
the queſtion? 

It is obvious, that the argument from the preſumption of repent- 
ance and amendment, and ſo forth, is out of the caſe: for the 
judgement eſtabliſhes, that he againſt whom ſentence of fugitation 
has paſſed, cannot plead preſcription; but a man may repent and a- 
mend abroad as well as at home; yet he who is outlawed muſt ſuf- 
fer if he returns: and juſtly; for there are ſome crimes, at leaſt 
there is one crime, which even the finger of time cannot obliterate, 
nor the tears of repentance waſh out. 

The argument from expediency, in favour of the judgement, chen, 
comes to this: The Advocate may abuſe his office: he may haraſs the 
ſubject with proſecutions at a great diſtance of time for trifling of- 
fences; or he may delay proſecutions for heinous offences, till he 
knows the perſon accuſed has loſt the proof of his innocence. 

Fo this it is anſwered, %%, Thar it is not pretended in the argu- 
ment for the deciſion, that there has been any inſtance as yet of ſuch 
improper proſecution : why then preſume, that an abuſe will be 
committed in future times, of which the paſt afford no example ? 
Præſumptio eft conjectura ducta ab eo quod plerumque fit. There is but a 
bare poſſibility of ſuch abuſe. On the other hand, it is certain and 
notorious, that many foul murders have been committed, which no 
inveſtigation has as yet been able to bring to light, though more 
than twenty years have elapfed ſince their perpetration. 

But, 24%, All theſe fears and apprehenſions are groundleſs, be- 
cauſe the jury is a ſufficient check; not to mention the crown, in 
calc 


acceptor ſtill living, or other good evidence, the preſumption ariſing 
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caſe the jury ſhould go wrong. No man can deny that a long delay 
of the proſecution is a material circumſtance in every trial, All that 
is here contended for is, that it ſhould be ſent to the jury with the 
reſt of the caſe, If the proof be not clear as the meridian ſun, if 
there be a poſlibility of innocence, the jury ſhould bring off the pan- 
nel. Further, if judges cannot, the jury can diſtinguiſh between 
atrocious crimes and leſſer offences; and they ought to do fo *. In 
many caſes, it would be as improper to bring the offender to trial at 
the diſtance of ſeven as of ſeventy years; e. g. in rape, bribery, &c. 
The jury, therefore, is the only proper ſecurity againſt too long a de- 
lay: The pannel is always ſafe in the jury's hands, unleſs he has 
been guilty of an atrocious crime, and the proof be perfectly clear, 
and exclude the poſſibility of innocence. If ſuch be his caſe, he 
ought to ſuffer. Preſcription was firſt introduced to quiet mens 
minds, and ſecure bona fide purchaſers: but the mind of a murderer 
ought never to be quieted; he can never come to be in bona fide, 
Ihe common ſaying above mentioned, tended not a little to deter 
men from murder, which is the moſt atrocious of all crimes ; and 
therefore, whether the belief of divine interpoſition, in caſes of mur- 
der, be well founded, or a vulgar error, it is certainly to be regret- 
ted, that any thing ſhould have been done to diminiſh its influence, 
as it was unqueſtionably attended with good conſequences. To con- 
clude, It is evident the judgement, in this caſe, was pronounced 
from the beſt motives, an anxiety to prevent vexatious proſecutions, 


* The jury are unqueſtionably, by the law of this country, judges of the law, as 
well as of the fact. See Introduction, ſect. 2. Now, if they may control the Com- 


mon law, it follows, that they may Statute law alſo ; for this laſt is not more oblige- 
tory than the other. 


+ Treaſon is only politically ſo; which is plain from ſo many gentlemen having 
committed it, as taken notice of in one of the opinions, 


and 
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and the poſſibility of endangering innocence: but, nevertheleſs, there 
is ſome reaſon to think it deſerves to be reconſidered; for though it 
continues the ſeverity of the law againſt the impetuous and the im- 
prudent offender, it muſt ſometimes afford protection to the cautious 
and the cunning villain, who watched his opportunity, lay in wait 
for his adverſary, and flew him with guile and circumſpection. 
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ADDITIONAL CASES, 
Ne 91. 0 ac a. NN i bi * March z. 1713. 
Her MAI ESTx's ADvVoOcaTE, | 
AGAINST” 
Mr JaukEs Dundas Advocate, 
| ve l edition A the Pretender's right, Oc. 


HKEE libels were executed ſucceſſively againſt the pannel, all of 
them of the following tenor. 
That where, by the law of God, and the laws of this and all 
other well- governed realms, every ſoul ought to be ſubject unto che 
higher powers, as ordained of God, and none ought to revile or 


1 

f 

curſe the ruler of the people, but all ought to ſubmit themſelves 

| =. dutifully to the ordinances of man, for the Lord's ſake, whether it | 
= be to the King, as ſupreme, or to governors, as unto them that are 0 
ſent by him; and all ought to honour the King.: Likeas by the laws 1 

and acts of parliament it is ſtatute; and firſt, by the act of parlia- f 

| ment King James I. parl. 2. cap. 43. That leaſing- makers, and tell- 0 

| ers of them, to the engendering of diſcord between the King and his : 

| people, tyne [forfeit] life and goods to the King; which, by the act of b 

| parliament, Ja. V. parl. 6. cap. 8 3. is extended to ſuch as make evil * 

| information of the King to his lieges, as well as to thoſe that make 1 
leaſings to the King of his lieges: Likeas by the act of parlia- * 

ment, Queen Mary, parl. 6. cap. bo. ſpeaks of unreaſonable com- 2 

| muning, to the occaſioning of conſpiracy againſt the Prince, or of as 

| '  ſedition, are to be puniſhed at the Queen's pleaſure: and by the act 8 
= - of parliament, Ja. VI. parl. 8. cap. 134. all ſuch as, privately or 1 


publicly, in ſermons, declarations, or otherwiſe, utter ſlanderous or 


1 untrue ſpeeches, to the reproach of his Majeſty, his council, and 
| | | proccedings, 
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proceedings, or to the diſhonour and hurt of his Highneſs, or who 
meddle in the affairs of his Highneſs, and his eſtate, preſent, by- 
gone, and in time coming, are to be puniſhed as leaſing-makers: 
and by the act of parliament, Ja. VI. parl. 10. cap. 10. it is ſtatute, 
That none depreciate his Majeſty's laws and acts of parliament, nor 
miſconſtrue his proceedings, to the moving of any ſtrife betwixt his 
Highneſs and his ſubjects, under the pain of death: And all theſe 
acts ratified Ja. VI. parl. 14. cap. 205.: And theſe acts alſo extend- 
ed againſt the authors and publiſhers of ſlanderous ſpeeches or writs 
of the eſtate, people, or country of England, or any counſellor 
thereof, to the hindering the then intended union, or whereby ha- 
tred may be foſtered, or miſliking raiſed, between his Majeſty's ſub- 
jets of this iſland; and all ſuch are ordered and ordained to be ſe- 
verely puniſhed in their perſons and goods at his Majeſty's pleaſure, 
Ja. VI. parl. 22. cap. 9.: Likeas by our act of parliament 1703, cap. 4. 
it is ordained, That for hereafter the crimes above mentioned ſhall 
be puniſhed by fining, impriſonment, or baniſhment; or if the 
tranſgreſſors be poor, corporally : Likeas by the firſt acts of the par- 
lament 1 702 and 1703, our royal power and authority, and our un- 
doubted right and title, are fully aſſerted and recogniſed. And fur- 
ther, by the Common law, as well as by the foreſaid laws and acts 
of parliament, injuries, flanders, reproaches, and defamations, to 
the engendering of diſcords between the King and his people, or the 
occaſioning of conſpiracy againſt the Prince, or of ſedition, or to 
the diſhonour or hurt of his Highneſs, or to the moving diſlike be- 
tween his Majeſty and his ſubjects, may be done, perpetrate, and 
committed, not only by words and writing, and printing, but alſo 
by things themſelves, as ſcandalous, feditious, pernicious medals, 
pictures, or the like, with their difloyal and wicked inſcriptions; 
and the actors or acceſſories to the {aid crimes, ſo committed, ought 
to be ſeverely puniſhed by the pains of law, Nevertheleſs, it is of 
verity, That you, the ſaid Mr James Dundas Advocate, 1s guilty, 
art and part, of all and every, or one or other, ot the foreſaid 
crimes ; In ſua far as the ſaid Mr James Dundas, ſhaking off all fear 
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of God, and regard to us and our laws, did firſt upon the 30th, or 
one or other of the days of June or July laſt bypaſt, in an extraordi- 
nary: meeting of the faculty of Advocates in Edinburgh, where à 
medal of the Pretender (the very ſame, or like to that which is now 
conſigned in the clerk's hands, that Mr Dundas may ſee it) was 
brought, and preſented, and noticed in its inſcriptions and mottoes, 
which were, the iſland of Great Britain and Ireland, encompaſſed 
with the ſea, and ſhips, on the one ſide, with the motto Neddite, and 
having on the reverſe a face, ſaid to be the Pretender's; that is, the 
perſon pretended to be the Prince of Wales during the life of the late 
King james, and ſince his deceaſe pretending to be, and taking on 
him, the ſtyle and title of our dominions, with the motto Cu cf ; 
and which medal was ſaid to be preſented to the Faculty by the 
Ducheſs of Gordon, to be put in the collection of their medals: the 
ſaid Mr James Dundas did then, and there, not only contend and 
plead for the ſame, but though it was by ſome objected, That the 
medal was injurious to, and reflecting upon us, and our right and 
government; yet he oppoſed, and alledged, That being the medal 
of the Pretender, who had the right of blood, and which right he 


ſaid was good, or words to this purpoſe, it ought to have been re- 


ceived, and the oppoſition made to it by muſhroms or ſcoundrels, 
or words to this purpoſe, ought not to be regarded; and fo it was 
in a manner acquieſced to by the meeting, that the medal ſhould be 
received, and thanks returned for it: Which practice of Mr Dun- 
das, upon the matter, and according to the nature of the thing, was 
2 moſt ſcandalous, ſeditious, and pernicious, reproach upon us, our 


government, and right thereto, tending to the engendering diſcord 


between us and our people, and to occaſion confpiracy or fedition 
againſt us. Likeas it alſo was a moſt criminal reflection upon, and 
miſconſtructing of, the proceeding of us and our parliaments for 
ſettling the ſucceſſion, contrary to the very oath of abjuration that 
he the ſaid Mr Dundas had taken, and clearly tending to move diſ- 
kke between us and our ſubjects, But the ſaid Mr Dundas, not 
. in chis his wicked practice, hath, upon one or other of the 


days 
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days of Auguſt laſt, further proceeded to the making or publiſhing 
of a moſt ſcandalous, pernicious, and ſeditious pamphlet, under the 
title of The. Faculty of Advocates loyalty, in a letter to us, by one of the 
Dean of Faculty's council. Which pamphlet, and moſt infamous li- 
bel, is a heap of lies, villanies, and miſchief; whereof his written 
copy, with the printed copy printed by his order, and fo publiſhed, 
is put in the clerk of court his hands, that he may ſee it; and a dou- 
ble alſo of the ſame, held as here repeated, and given out to him to 
anſwer: As, firſt, and in the firſt paragraph thereof, ' where, abuſing 
a very tender and ſacred principle and poſition of government, as to 
non: reſiſtance, he ſtretches the ſame moſt wickedly and maliciouſly 
to the condemning of the late happy revolution; and then proceed- 
ing, he villanoufly reflects upon the very firſt happy times of our 
reformation from Popery, directly accuſing both our noble regents 
and worthy reformers, and alſo the Engliſh, then our friendly aſ- 
fſtants, of rebellion and tyranny againſt the then Queen Mary; 
adding, that after her deceaſe we ſubmitted to the next in blood; 
but then he plainly aſſerts, againſt our right and title, and the ſuc- 
ceſſion to the crown, as now ſettled by act of parliament, that rela- 
tion, kindred, and the rights of blood, are ſo ſacred, that no crime, 
nor No power on earth, could take them away: Thereafter he goes 
on with his malicious ſtrictures upon the times of the late King 
Charles I. and upon things long ſince happily buried by ſeveral acts 
of indemnity, and that not without moſt rude reſlections on the 
Engliſh as cowards : and where, in a word, he makes the whole 
Engliſh nation either profeſſed Jacobites, that is, enemies to us, or 
ſuch villains, as he calls them, as to profeſs only loyalty in ſhew, 
when they are at the bottom abominable hypocrites, falſe friends, 
and traitors. Then he goes on to reflect again upon the late happy 
Revolution, which he reckons no better than a curſe, and the late 
King William, of ever- glorious memory, no better than a Nebu- 
chadnezzar; and that to him we were all made flaves; and thence 
he takes a new flight againſt the late King William's memory, whom 
he falſely accuſes of alienating the biſhops rents to profane uſes, 
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of giving us ignorant and villainous judges, (though Mr Dundas 
his own father, a perſon of probity and merit beyond exception, 


was one of them), exhauſting Britain of money, carrying our coun- 


trymen abroad to be killed in time of war, and ordering them to be 
ſtarved in time of peace; and after the example, as he ſays, of that 
abominable monſter Nero, who, beſide his inhumanity to his pa- 
rents, burnt with joy che city of Rome. And he further accuſes the 
ſaid King William of proſtituting the honour of the nation; and all 
along he treats his government as a foreign yoke. But then he goes 
on to accuſe and ſlander us who now reigns, for continuing, con- 
trary to law, as he alledges, King William's parliament, though it 
was both warrantable, and approven by an expreſs act of parlia- 


ment; whence he proceeds to condemn the union of the two king- 


doms as a fatal blow to our laws, and the finiſhing ſubverſion of our 
conſtitution, in laying an embargo upon our trade, diveſting the 
Peers of their hereditary right, diminiſhing the parliamentary re- 
preſentation of the Commons, and ſurrendering the whole power 
and ſovereignty of Scotland into the hands of a more powerful 
people, our old enemies of England; and not ſtopping in his re- 
flecting upon, and reproaching the Union, he goes on to reflect up- 
on the proceedings of us and the Britiſh parliament, by abrogating 
part of our laws, though infinitely better, as he ſays, than thoſe of 
the Engliſh, and introducing the Engliſh laws about treaſon, in place 
of ours, which he alſo falſely makes a breach of an article in the 
treaty. And then, taking notice of the appeals that lie from the 
Lords of Council and Seſſion to the Britiſh parliament, he roundly 
reproaches the whole Houle of Peers, as men who can ſcarce be pre- 
ſumed to know either law or equity; adding further another falſe in- 
{inuation, as if our repreſentatives were, contrary to the treaty of 
Union, ranked after all the counties and boroughs of England. Nor 
doth the kingdom of Ireland eſcape his unaccountable malice and 
reproach, when he calls it a receptacle of Englith flaves, and a con- 
quered province, unjuſtly preferred to Scotland, And further wic⸗ 


kedly adds, to the manifeſt engendering of diſcord, and moving of 
diſlike, 
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diſlike, that all overtures for the good of Scotland were refuſed, Af- 
ter all which he moſt abſurdly concludes for the loyalty of the Ad- 
vocates; though they had received a medal of the Pretender, from 
no better arguments than his own pernicious and wicked reflections 
above remarked. By all which it is manifeſt, that the ſaid Mr James 
Dundas is guilty, art and part, of moſt ſeditious and pernicious 
practices; as alſo of a moſt wicked, villanous, ſeditious, and per- 
nicious pamphlet, and defamatory libel, contrary to the foreſaid 
laws and acts of parliament. Which being found by a verdict of 
an aſſize, before our Lords Juſtice General, Juſlice-Clerk, and Com- 
miſſioners of Juſticiary, he ought to be, by their ſentence, ſeverely 
puniſhed with the pains of ow; to the example and terror of others 
to do the like in time coming.” 

Sir James Stewart, his Majeſty's Advocate, 3 an order, 
ſigned by Lord Dartmouth, one of the ſecretaries of ſtate, to proſe- 
cute. | 
© Pleaded for the pannel, The proſecutor can only inſiſt upon one 
of the libels, and the other two muſt be dropped; for the pannel 
cannot be obliged to anfwer to three libels upon the ſame fact at 
once, as that might produce three ſentences againſt him, J. 1. § 3. F. 
De accuſat.; J. 11. 2. codem. The liſt of the aſſize is only given out 
with the firſt libel; and therefore if it be paſſed from, there can be 
no trial. If the other two are paſſed from, the additional lift of wit- 
neſſes given out with them muſt go for nothing. 24%, The libel 
holds the pamphlet as repeated, or a part of the libel; it ought 
therefore to have been given out with the ſummons and citation; 
for no part of a criminal libel can be left in the clerk's hands more 
than another. 

As to the firſt branch of the libel, which 3 8 prac- 
tices, the facts charged are not relevant; becauſe, firſt, by no law is 
the receiving ſuch a medal forbidden; conſ{cquently the argument 
for receiving it could not be a crime. As to the pretence, That the 
medal aſſerts the Prince of Wales's right to the crown, there is no- 


thing on the medal which directly aſſerts that right; ſo that even the 
| corner 
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corner of the medal could not be the ground of action: and it ig 
without precedent to puniſh for a pretended meaning when nothing 
is expreſſed; 2dly, Suppoſing the medal aſſerted the Pretender's right, 
no law prohibits the keeping ſuch medal, any more than the keep- 
ing or uſing a book that maintained that or any other bad principle, 
The 1 34th act, Ja. VI. condemns Buchanan's Chronicle; yet thoſe 
people who kept it in their poſſeſſion never were puniſhed, In 
France, the having Britiſh coin, which aſſerts our Sovereign's havin 
right to that kingdom, was never reckoned puniſhable. 34%, As to 
the aſſertion, That the Pretender had the right of blood, or words 
to that purpoſe, in the 1/ place, this is too general, and in criming- 
libus non licet vagari. 2dly, The uſing ſuch expreſſion is not pleading 
againſt her Majeſty's right to the crown; for her Majeſty's right is 
not incompatible with another's having what may be called the right 
of blood ; for blood alone gives no right to the crown; it pives a 
title, if the perſon that has it be not debarred by the want of other 
qualities, which our laws require. Thus many are nearer by blood 
to the ſucceſſion than the houſe of Hanover; yet it is called before 
them, and they are excluded, becauſe of their want of other quali- 
ties, Hence the ſaying, that the pretender had the right of blood, 
was only ſaying, he was a near relation to the Queen: but it did not 
import a denial of her Majeſty's juſt right to the crown; and there- 
fore the argument for receiving the medal upon that ground, cannot 
be criminal, though the argument might be inconcluſive. 
As to the ſecond branch of the hbel, founded on the pamphlet : 
In the 1// place, The mere compoſing a pamphlet, without publica- 
tion, is no crime, more than the ſpeaking in private where no body 
hears. Writing, without publiſhing, can never occaſion ſedition, 
The act 141. part. 8. Ja. VI. relates to open public ſpeaking ; the 
act 10, parl. 10. Ja. VI. to flanderous writings; by which ſuch 
muſt be underſtood as occaſion a miſunderſtanding between the 
King and his ſubjects. The act 1662 means the ſame, and has been 
only ſo underſtood. 2dly, Publication is not charged in the libel; 
all that it alledges is, that one copy was printed by the pannels 
Ar : order : 
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order: but printing one copy could never, in the eye of law, be 
publication; for the printing a ſingle copy could never occaſion diſ- 
guſt or diſcord between prince and people. The act 21. Rob. I. and 
the act 1662, diſtinguiſh between printing and publiſhing. What 
is printed muſt therefore be diſperſed, in order to conſtitute publica- 
tion; but that is not alledged in the libel; J. 1. J. De edendo; l. un. 
C de famoſis libellis; I. 5.4 11. F. ibid. All that is libelled is the gi- 
ving orders to print; but that is not publiſhing : and as what was 
printed never was de facto publiſhed, there was at moſt no more than 
a conatus, which is not publiſhable; J. 1. J. Quod quifque juris; l. 10. 
par. 5.3 J. 5. par. 10. De famoſrs libellis; J. 38. I 2. De penis, So that 
the libel is not only founded upon old obſelete laws, but they are 
ſtretched beyond meaſure. 3dly, The pannel offers to prove, in ex- 
culpation, that his orders were limited not to print, without a li- 
cence from the provoſt of Edinburgh; which ſhows he had no de- 
fign to raiſe ſedition. 4hly, The pamphlet may be underſtood in a 
good ſenſe, as containing a view of the tenets of thoſe who, with- 
out any juſt reaſon, carp at the preſent adminiſtration, and a ridi- 
cule of ſuch people. It is very common, in an ironical manner, to 
commend certain articles and principles which are meant to be ex- 
poſed; and we have ſatires written againſt marriage, which were de- 
ſigned to recommend it. The propoſition laid down in this pamph- 
let, That our prince is abſolute, muſt be ironical; as it is plain from 
our hiſtory and acts of parliament, that he is not; and that the ſu- 
preme legiſlative power is lodged in the King and parliament. 

Anſebered. To the et, The three libels are all preciſely in the 
lame words, and are uſed for the purpoſe of giving citations on the 
diſcoyery of more witneſſes or new documents: but the concluſion 
is one, To the /econd, The pamphlet is referred to as a proof of the 
crime charged. To the third, The mere receiving a medal may not 
be criminal ; but the pleading for receiving it in the. manner libelled, 
ſhows a deſign to reflect on her Majeſty's right, eſpecially as it was 
objected to on account of its being a medal of the Pretender. The ar- 


right 


gument for receiving it on that account, and becauſe he had the 
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right of blood, which was good, was plainly to impugn her Maje- 
ſty's right, as two rights to one crown are incompatible: and this 
was more than barely aſſerting the Pretender's relation to the Queen; 
for the pleading his right of blood, to reinforce the motto of the me- 
dal Reddite, was equal to pleading for the reſtoration of the Pre- 
tender. And as this was done publicly, it differs much from the 
keeping or uſing bad books, which may be connived at. And as to 
the keeping our money in France, it paſſes there as a coin in com- 
merce. 

As to the defences reſpecting the pamphlet, in the fr place, wri- 
ting is more than thinking. It is an ouvert act, and criminal of it- 
ſelf, by act 2. parl. 1662, and by act 10. parl. 10. James VI. adi), | 
The printing che pamphlet was the moſt direct method of publica- 
tion that could be uſed. And as to the pretended caution, it might 
be affected; for if the pamphlet was in fact publiſhed, the author 
muſt anſwer for the conſequences, eſpecially as copies went abroad; 
which are preſumed to have come, and muſt have come, from him 
or his aſſociates. As to the meaning of the pamphlet, that is ſubmit- 
ted: the peruſal of it muſt ſatisfy every perſon, that it cannot bear 
the ſham commentary now put upon it by the pannel's counſel. 
The laws libelled on are not obſolete, when a capital puniſhment is 
not inſiſted for; and they were mitigated by the act 1703. 

The court found, The pannel's pleading, at a meeting of 
© the faculty of advocates, to receive into the collection of medals in 
the ſaid faculty's library, the medal libelled upon, for this rea- 
e {on, That the Pretender had the right of blood, and that the faid 
right was good, or words directly importing the ſame, and not 
by inference, and that though the receiving of the ſaid medal 
had been objected againſt as injurious to rhe Queen her right to 
the government, relevant to infer an arbitrary puniſhment. And, 
„ fparatim, found, His giving into the printer, and ordering him 
eto print the paper, intitled, The Faculty of Advocates loyalty, in a 
fetter to the Queen's Moſt Excellent Majeſty, by one of the Dean of Fa- 
* culty's council, 0 upon, and read in court, a ſufficient publi- 
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« cation thereof, and relevant to infer an arbitrary puniſhment : 
„and repelled the haill defences proponed for the pannel,” 

The diet was afterwards deſerted, 


A. Sir James Stewart, T. Kennedy, Alte. Sir W. Pringle, Sir J. Naeſmyth. 


Ne 92. November 1731. 
His MajesTY's Ap vO GATE, 
AGAINST 


JaMEs CHRISTIE gardener 1n Leith, 


Murder — Defence, That the perſon lain was put to death while in the 
alt of adultery with the flayer's wife, found relevant to reftrift the li- 


bel to an arbitrary puniſhment, —The Jury acquit the priſoner. 


E was indicted at the inſtance of the Advocate for the wilful 

murder of Alexander Campbell, a foldier, on the 3d July 
1731; in ſo far as © the ſaid Alexander Campbell having been at 
the time within your dwelling-houſe, near to the Paunch-market, 
in the town of Leith, you, ſhaking off all fear of God, and regard 
to the laws, without any juſt provocation, wickedly and feloniouſly 
invaded the ſaid Alexander Campbell with a drawn ſword, or ſome 
other mortal weapon, and gave him ſeveral cruel wounds, whereof 
he inſtantly died: At leaſt, at the place, on the day aforeſaid, about 
five o'clock in the afternoon of that day, the ſaid Alexander Camp- 
bell was barbarouſly murdered. within your ſaid dwelling-houſe ; 
and his body was by you inhumanly dragged to the threſhold of 
your houſe ; and you had then, or immediately before, a drawn 
ſword in your hand; and being then queſtioned about the murder, 


jou did not diſſemble it, but acknowledged, that you was the per- 


lon who had killed the ſaid Alexander Campbell, By all which you 
we guilty, actor, art and part, of the ſaid horrid crime.“ 

The pannel, denying the libel, pleaded, That ſuppoſing the fact 
4 K | to 


law, viz. J. Patri, 20. F. and J. Marito, 24. F. De adulterio; whereby 


parity of the cafe to a perſon's killing a robber, or night-thief; had 
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to have been as therein ſtated, the homicide was juſtifiable, the de- 
ceaſed having been lain while in the very act of adultery with the 
pannel's wife, 


Argued in the information for the crown, The procurator for 
the pannel, in ſupport of his defence, cited two texts in the Civil 


the father and the huſband might lawfully kill the iulorer depre- 
henſum in adulterio cum filia vel uxore. And, 2do, An argument in 
ſupport of the defence was, by conſequence, drawn from a perſon's 
lawfuliy killing a robber or a thief in the night-time: and it was 
contended, that in adultery, the huſband was robbed of his honour 
intereſt, peace, &c; and" that thoſe things being vaſtly of more hk 
lue than money, or other moveables, the killing of a perſon for ma- 
king an attack upon, or attempting to carry away, and deſtroy ſuch 
valuable things, was much more juſtifiable than the killing of a rob- 
ber or night-thief. 

To which it was anſwered, rmo, That as to the firſt of thoſe texts 
in the Civil law, with relation to the father, it is founded upon a ſpe- 
cialty amongſt the Romans, to wit, the patria poteftas; whereby the 
father had the jus vite et necis: and which, though once taken a- 
way, was only in a caſe of this kind fo far revived; and there- 
fore it is, that by their law, the lawfulneſs to kill, or the defence a- 
gainſt murdering the adulterer, was only allowed, when both the 
criminals were at the fame time killed, and that in the very act. But 
the patria poteſtas never having taken place in Scotland in the way 
it did by the Civil law, that text can never be made a rule with us, 
In the next place, as to the J. Marito, and the argument from the 


we no politive ſtatute or law, probably the court would follow the 
direction of the Civil law; but the act 22. parl. 1. Ch. II. ſeſſ. 1. be- 
ing deſigned for removing of all queſtion and doubt that might 
chereafter ariſe in criminal purſuits for ſlaughter, and that ſtatute 
making no mention of a murder or ſlaughter of this kind, among 


thoſe which are declared not to be puniſhable by death, and the law 
expreſsly 


Nov. 1731. . The Kixc againſt CI RTS TIE. 627 


expreſsly ſpecifying ſeveral other degrees of homicide, the conſe- 
quence muſt be, that the murder charged upon the pannel not be- 
ing contained in the exception, nor mentioned in that act, it falls 
to be puniſhed via ordinaria, Neither ought any regard to be had to 


parity of caſes, when our poſitive and ſtatutory law is evident and 


clear. _ Beſides that, conſidering how very frequently men are poſ- 
ſeſſed of groundleſs jealouſies, if it were once underſtood, that they 
could lawfully kill, and that a defence of this kind would be ſuſ- 
tained, it would be a great encouragement to the commiſſion of the 
horrid crime of murder, when at the ſame time the law has ſuffi- 
ciently provided puniſhments for adultery; and would make every 
private perſon judge of his own quarrel, and give him a power of 
taking revenge at his own hand. 

In the next place, Albeit the Civil law could be made the rule in 
this country, yet it is evident the above texts, cited for the pannel, 
could not ſupport his defence; becauſe the power was only given to 
the huſband to kill where the adulterer was a vilis perſona ; and 
when the pannel's character is compared with that of the defunct, it 
can never be pretended, that the defunct, with regard to the pan- 
nel, was a mean perſon; and therefore, even by the Civil law, his 


defence could not be ſuſtained relevant. 


In the laſt place, The pannel's procurator was pleaſed to plead this 
25 a total defence againſt any manner of puniſhment. But, with 


great ſubmiſſion, ſuppoſe the Civil law could be made the rule, yet, 
as Sir George Mackenzie obſerves, that law ordained the huſband to 
be puniſhed by ſome arbitrary puniſhment,” 


Argued in the information for the pannel, Though we are com- 
manded by the law of nature to bridle our paſſions, yet it is admit- 


ted, that there are certain provocations which fleſh and blood can- 
not bear; and it will not be denied, that this is the very higheſt in 
the claſs of provocation, The Romans, by whoſe law this defence 
was ſuſtained, made the greatneſs of the provocation the foundation 


of their law in that particular; for it was permitted to the father to 


kill in all places, and in every caſe, both the adulterer and adulter- 
4 K 2 eſs: 
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eſs : but the liberty of killing by the huſband was reſtricted to his 
own houſe, ſuch adulterers as were viles perſone; and even in that 
caſe, to the perſon of the adulterer only. For his wife he might not 
kill. And the reaſon of the law is exceedingly remarkable, not be. 
cauſe the provocation of the huſband was leſs than that of the fa- 
ther, but becauſe it was greater; as it is laid down in a law of Papi- 
nian, I. 22. Dig. Ad leg. Jul. de adult. & 4. par. 4. ©* Ideo autem patri, 
© non marito, mulierem, et omnem adulterum, permiſſum eſt gc. 
* cidere, quod plerumque pietas paterni nominis conſilium pro 
„ liberis capit; cæterum mariti calor et impetus facile decernentis 
„ fuit refrenandus.” 

However your Lordſhips may think this reaſoning too ſubtile as 
to the concluſion, (as it certainly is; for if the huſband's provoca- 
tion was greater, a greater latitude ought to have been given him to 
do himſelf juſtice): I ſay, though the reaſoning may be too refi- 
ned, yet this is evident from it, that the reaſon why it was permit- 
ted by the Roman law to the huſband to kill at all, was becauſe of 
the heinouſneſs of his provocation, 

But indeed it ſeems, that the foundation of this as a total defence, 
may be ſought very juſtly elſewhere. As a man has a property in 

| his own life and goods, ſo a woman has a property in her chaſtity, 
and a huſband in the chaſtiry of his wife. Indeed it is not every in- 
vaſion of property that would juſtify homicide ; but this muſt be 
eſtimated from the quality and degree of the tranſgreſſion: and it is 
believed, it may be ſaid with ſome reaſon, that where the invader 
was in a capital crime, there the defence of property, at the expence 
of the aggreſſor s life, is juſtifiable ; and by the law of God this 
was a capital crime, Deut. xxii. 22. | 

However, not to eſtabliſh this for an univerfal rule, it is conſo- 
nant to the law of nature and nations, that a robber might be ſlain 
in defence of a man's goods, or a nightly thief, or a raviſher, by a 
woman in defence of her honour. Theſe points are eſtabliſhed law, 
and would operate an abſolute acquittal to the pannel. 

Nor is viotence or reſiſtance the ſole foundation of this power given 

to 
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to the perſon invaded. That violence has no other effect in reaſon 
than what the nature of the thing gives it; and the nature of the 
thing gives the ſame effect to other hypotheſes. What is the reaſon 
why a woman may, without fear of puniſhment, ſlay a man who 
attempts to raviſh her? It cannot be ſolely the violence; becauſe, 
if the caſe ſhould be put of a woman ſurpriſed in a deep ſleep, who, 
at waking, finds a man in the criminal act, and that inſtant kills 
him, no doubt ſhe would, in the ſame manner, be aſſoilzied: and 
the reaſon 1s, becauſe, had ſhe delayed execution but a moment, 
perhaps the wickedneſs would have been completed. 

The very ſame is the cafe here: A huſband has the very ſame in- 
tereſt in his wife's chaſtity, which a wife or a virgin has in her own; 
and he who invades that property, commits a robbery, not a meta- 
phorical robbery only, ſuch as that of his honour, the credit of his 
houſe, and the quiet of his life, (though theſe are all atrocious inju- 
ries), but a real ſubſtantial theft of the ſucceſſion of his eſtate. An 
adulterer does, without ſuſpicion, impoſe an heir upon his family, 
and by that means robs the perſon offended, to give an inheritance 
to a baſtard of his own. In this light, it muſt be admitted, that the 
injury to the huſband 1s greater than to a wife or virgin; becauſe, 
let the act be never ſo forcible, there will ſtill be a natural relation 


between the mother and child ; but between a huſband and a child 


ſo begotten there is none. 

There then is the plain foundation of the law ; not upon provoca- 
tion merely, nor upon revenge, but becauſe, had the thing been de- 
hayed a moment longer, the miſchief had been paſt remedy : ſo that 
the huſband really flew, becauſe it was ſcarcely poſhble to preſerve 
his property otherwiſe. And this ſeems to be the cleareit founda- 
tion in the law of nature and reaſon for this power of the huſband. 

If a thief ſhould have got poſſeſſion of jewels to a great value, and 


the maſter finds him in the act, but is not able to catch him; and if 


the thief is ſo nimble, that unleſs fome other way is found, he will 
certainly outrun the owner; who can doubt, that in ſuch a caſe he 
might lawfully fire at the thief with a gun, though there is no re- 


hitance | ? 


630 CRIMINAL CASES py, 


ſiſtance? By the ſuppoſition, the parallel is exact, when it is tho- 
roughly conſidered. 

That in fact the law ſtood thus among the Romans, is evident 
from J. 24. Dig. hoc. tit. Nay the l. 29. in pr. Cod. tit. lays a pu- 
niſhment upon the huſband as guilty of the crimen lenocinii, if, ha- 
ving found his wife in the act with an adulterer, he retained his 
wife, and let the adulterer eſcape. The huſband himſelf was the ſole 
| witneſs to the fact, and by law an inhabile witneſs, The public 
revenge would have been diſappointed, if the huſband had failed 
that inſtant to exert the power which was in him, of killing the a- 
dulterer ; which therefore is required of him as a duty under a pe- 
nalty, as it is likewiſe required that he ſhould put his wife imme. 
diately away. 

The Roman law is no otherwiſe propoſed to your Lordſhips, than 
as the example of a wiſe people, who apply to practice the principles 
of the law of nature and nations. It is true, that this general poſi- 
tion was by them clogged with many.exceptions, which at this day 
ſeem to be ill founded, but non ommum que a majoribus noftris conſi- 
tuta ſunt, rationem reddere poſſumus, The reaſon for the diſtinction be- 
tween the greater power of the father than that of the huſband, in 
killing the adulterer ; the reaſon of the reſtricting the huſband's 
power to a vilis perſona ; of the obligation to put away the wife, un- 
der the pain of a lenocinium, though the huſband was in his mind 
convinced of her innocence : I ſay, the reaſons of theſe are loſt by 
diſtance of tume ; and if known, perhaps would not ſuit the circum- 
ances of the preſent age. Your Lordſhips may therefore take from 
the Roman law what is undoubtedly founded in the law of nature, 
viz. the rule itſelf ; and neglect the exceptions, as not ſo well war- 
ranted from the reaſon of the thing, 

But two things muſt be ſaid here, in anſwer to what was urged on 
the other fide: Imo, That the remains of the patria poteſtas could not 
be the ſole ground among the Romans of this power; for this plain 
reaſon, Becauſe the father had a power to kill the adulterer ; which 
certainly had no connection with the patria poteſtas, And, 2do, That 
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the preſent caſe comes up to the requiſites of the Roman law, That 
the adultery was committed in the huſband's own houſe, and by 
a vilis perſona ; one who, from being a ſtreet-cadie, had liſted him- 
ſelf as a private centinel i in a regiment of foot. | 

It is not material, that the defunct was not ſuch a vilis perſona as 
is enumerated in the law. The inſtances there given are only exam- 
ples; it is not ſo much as mentioned, that an infamous perſon was 
vilit perſona, which no doubt he is: the meaning of the law extend- 
ed not only to perſons of bad fame, but to all perſons of low de- 
gree, | 
Nor is it to the purpoſe, that the defunct was in equal degree 
with the pannel; for there is no diſtinction 1 in the law, providing the 
huſband has the jus accuſandi. 

To the authority of the Civil law, the pannel adds that of the 
greateſt number of the ſtates in Germany, who, as Matthzus ſays, 
ad hunc tit. cap. 7. num. 15. ſtill make this a total defence; and like- 
wiſe that of Grotius, who maintains the ſame thing to be the law 
of the province of Holland. Matthzus 1s indeed of the contrary o- 
pinion ; but the reaſon of it he principally draws from the ſtatutes 
of his own province of Utrecht, However, it is hoped, with your 
Lordſhips, the authority of the great Grotius, in an undecided 
point, will have conſiderable weight. This treatiſe of his is in 
lib. 3. Manuductionis ad juriſprudentium Hollandiæ. 

The pannel is the leſs anxious of labouring that point, that this 
operates at leaſt a mitigation of the puniſhment ; becauſe, by the 
Roman law, a father or huſband, who ſhould irregularly kill the 
wite or adulterer out of the preciſe circumſtances of the law, were 
yet not liable to the ordinary pain of the lex Cornelia de ficariis, And 
Matthzus, and the other doctors who argue againſt Grotius, admit 
this as a good reſtrictive defence. Nay, it is but faintly denied by 
the purſuer; only it is contended, that the act 1661 enumerates all 
the kinds of homicide which with us are not capital. But beſides 
that the act enumerates only a few ſorts of juſtifiable homicide, o- 
mitting a great many more, ſuch as the killing of a fur nfurnus, or 


of 
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tius ; and lay ML reaſon partly upon the a 1661, and partly upon 
this, that deeds done in paſſion, through great provocation, are 
not thereby totally juſtified, but only alleviated. In anſwer to 
which, it may be obſerved, that Sir George ſeems to interpret the 
ſtatute too generally; of Which mention has been made already. 
And as for the reaſon of the thing, it ſtands not barely upon pro- 
vocation, but upon a neceſfary aſſertion and vindication of a private 
right: however, that eminent lawyer only mentions it as his own 
opinion. 


The pannel then leaves his defence with your Lendlhipe The 


yords, of che giyil , Jay apes: per. l. ꝙ. hoc tit. per legen Julian a NE 
aceidi paſſes, There id properly, ao queſtion, in the.caſe but one, ke 
cher the, defence is relexant totally to,afſoilzie,,, or only to, reſtrict? 
Had.it is hoped, that y Lordſhips authority. 3 in deciſion, 
Aball, in futur 65065, he Af £9 in chat of the vil law, of 
Germanys ahd. f Gagtiuge,zpon the de, not only, of irreſiſtiple, and 
| therefore juſtifiable, nature, but, alſo of Material juſtice and immu- 
table reaſon.” hang viinoors eovielmpits umidamavits nt lite 
Nax. 12.1735. The gaurt found., the, übel relevant o infer. the 
A pains of deaxh: but, foi xeſtriſtigg the murder lihelled to an ar- 
n puniſhment, ſuſtaingg, this,  Ackence,, relevant, That the 
, pannel-killed,the defunct bile, he x, as in the act of adultery, with 
* che pannel's wife. ,-+,/c;7 S 160 inn bits i. 
It appeared. from che eyidenge, that. the prifoper had given the 
deceaſed ſeveral wounds, of Which 8 the defence was 
alſo proved. The priſoner's wife was adduced for him without any 
objection, and {wore the deceaſed had carnal dealing with her when 
her huſband came in: and this Was corroborated by certain circum- 
5 c ſtances 
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ſtances ſwore to by the ſurgeons adduced for the crown, Who in- 
ſpected the body of the deceaſed ſoon after his death. 

The jury, Nov. 16. 1731, all in one voice, found the libel not 
« proven.” Upon which the priſoner was diſmiſſed. The jury 
ſhould have found, Not guilty, 


| Act. Jo. Forbes. Alt. Hugh Dalrymple. 
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WILLIAM MACLAUCHLAN. 
Trial for bemg one of the Porteous mob. 


HE indictment was as follows. That whereas by the law 

of God, the Common law, the Municipal laws and practice 
of this kingdom, and the laws of all other well-governed realms, 
privy conſpiracies, to raiſe, procure, and move, and the railing, 
- procuring, or moving, ſeditious commotions of the people, mobs, 
or tumults, in violation of the laws, repoſe, and tranquillity of the 
kingdom, or any part thereof; the convocating the lieges by beat of 
drum, and their aſſembling themſelves riotouſly and tumultuouſly 
together, armed with guns, lochaber-axes, or other warlike wea- 
pons whatſoever, within borough, without the ſpecial licence of the 
ſovereign, or the magiſtrates of the ſame; the ſurpriſing, invading, 
or ſeizing, the guard-room of any borough or city by force or vio- 
lence, diſarming and driving out the ſoldiers placed there for the 
preſervation of the public peace, and the taking away their arms; 
the violent and maſterful ſeizing and ſecuring the gates of any city 
or borough, by numbers of diſſolute and diſorderly perſons riotouſly 
aſſembled, whereby the lives and properties of the inhabitants are 
put under the power, and expoſed to the rage and caprice, of the 
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giddy. and profligate part of the people; the inſulting, OM and 
reſiſting, magiſtrates in the que execution of their offices; the rai- 
fing wilful fire, and forcibly, breaking, open the doors of public pr 
ſons, andi by farce, threats, or terrors, extorting the keys from cb. 
lawful keepers, and. ſetting at large priſoners, lawfully, confined for 
capital or other heinous crimes; and the committing wilful and de- 
liberate. murder, under eloud of night, in deriſion of public juſtice, 
in open defiange and contempt of ; his, Majeſty's laws. and, Authority, 
aud. attended, with, cirgumſtances of brutal gruelty; are moſt enor- 
mous and. deteſtable crimes, deſtructiye of the public peace, danger- 
ous to che lines, liberties, ,and. property of che, ſubject, ſubyerſiye of 
all Jaws, ,ggyeramenta/and focigty4, odious; Andi abominable. in thc 
ſight of God and man, and. molt ſeverely, puniſhable; Yet true it is 
and of verity, That you have preſumed to commit, and are guilty of 
all or one or other of the forefgid abominable crimes,, aggravated as 
| aforeſaid z in fo, fan as, up the h day of September, in the year 
| of our Lord 1/7 30, og one gr other f, the, days, of the ſaid. month, 
certain ſeditious and, blood-thirlty perſons, ſhaking off all fear of 
God, regard and rexerence to his, Majeſty's laws and authority, gui- 
def 5 dilloyal and diabglical principles, or inſtigated by dangerous 
and deſperate incendiaries, having, feloniouſſy conſpired. unlawfully 
to raiſe, move, and;procure, mobs and tumults, inſult the laws and 
public authority, and,, in an outrageous manner, to break and diſ- 
turb the public 18987 in the iy of Edinburgh, to do Murder, and 
commit, the other black and pdioys. crimes. atten mentioned, did aſ- 
temble chemſelves together zirhin the ſaid city and county of Edin- 
burgh, about the hour of nine, or ſome, other hour that night; and 
being; armed with clubs and, other, offenſive weapons, ſeized a drum 
in me ao Fan of che drummer of Portſburgh, part of the ſuburbs 
of dinb 8 Heng by. beating the ſame; within the, ſaid borough, 
EEE and | brought together great numbers of diſſolute, profli- 
Th: and diforderly, perſons, who, proceeding to the Netherbow- 
art of the fail EE force and violence. ſeized. upon the keeper 


8 79 e pt and locked. the gate, and mar ching o vn 
guard- 
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piiard<room, where tlie city- guard, ' conſtituted” by act of parlia- 
ment, was in uſe to be kept, by force and violence ſeized the centi- 
nel ſtaricting at the door, entered che fame, and difarmed and drove 
out che foldiers placed there, by ihie authority of che magiſtrates, for 
the preſervation of the public peace, and arming themſelves with 
the guns, halberts, lochaber-axes, and other weapons, kept in the 
gad room for tlie defence of the eity, ſent parties to the ſeveral ports, 

and took poſſeffion of the fame; ſhutting the gates, nailing or roll- 
ing ſtones to ſecure'the ſaid gates: And having thus made them- 
ſelves maſters of the city, to the great fear, terror, and trouble, of 
his Majeſty's lieges, to the imminent danger of ſhedding much 
blood, pillaging,” plundering, And burning, the houſes of the inha- 
bitants, they advanced towards the public. priſon of the ſaid city, 
and planted ſome of their accomplices, armed as à guard, from the 
north ſide of the ſaid priſon, commonly called the Purſes, acroſs the 
kigh-ſtreet, to ſtop all who did not unlawfully affociate themſelves 
with them, from paſſing to the priſon-gate, and with fore-hammers 
beat on the door of the ſaid priſon, in order to break it open; and 
among the rioters ſo planted as a guard, and at the priſon-door, and 
in divers other places, during the ſaid tumult and Tedition, you the 
Aid William Maclauchlan, irnied with a 16chiberLaxe” or other 
offenfive weapon, Was uflawfully and riotouſſy aſſembled with them: 

And when the magiſtrates of the city, as in duty bound, went in a 
body toward the ſaicd priſon, to di {ſperſe the riotous and untawful 
aſſembly, ſhowers of large ſtones Were by you, '6r your accomplices, 

pouretUl upon them; 'whereby” ſome of them were brulfed, and all of 
them, under great terror, were obliged to fly, and fave themſelves 
from the fury of an armed mob: And further, you, or Your accom- 
plices, By burning torches, links, whins, or veher Compute mat- 
ter, wilfully and maliciouſſy ſet fire to the laid Priſon-dobr, to the 
greut danger of the adjacent wooden houſes, and other houſes and 
bps; and having burnt and beat the ſaine open, Teized the keeper; 

and by force and fear extorted the keys of the rooms of the ſaid Pri- 
on from hirh, and diſimiſſed William Grinfell, impriſoned there for 
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murder, James Ratcliff, impriſoned for theft, robberyy and houſe 
breaking, and divers other perſons there, alſo committed by:lawy] 
warrants : And you, the ſaid William Maclauchlan, having concei- 
ved a deadly hatred and malice againſt John Porteous, commonly 
called Captain Portebus, there alſo confined under ſentence of death; 
the execution whereof, - by the amiable power and prerogative of 
the crown to ſhow mercy to ſubjects condemned, had been reſpited 
by her ſacred Majeſty the Queen, then guardian of the kingdom, 


you, or your ſaid accomplices, laid violent hands upon him, with J 


intent to murder and bereave him of his life; and having dragged 
him by the heels down the ſaid tolbooth-ſtair, crying for mercy for 
Chriſt's fake, lengthening out your'cruelty towards him, alternately 
led, dragged; and carried him, fainting and falling on the ſtreet, to 
the Graſs-market, within the ſaid city of Edinburgh, the place of 
common exccution, in deriſion of public juſtice; and makin g a ſtand 
at the gallows-ſtone, where the gibbet is uſually placed, you conſulted 
together in what manner to put him to death; and about the hour of 


eleven, or ſome other hour that night, having hurried him to a dyſters 


tree near the ſaid place, while in moſt moving manner he was ſup- 
plicating for a little time to recollect himſelf, as a dying man, and 
to beg mercy from God, you, or your wicked accomplices, renoun- 
cing-all Chriſtian compaſſion, and even human nature, fixing a rope 
about his neck, inſtantly drew him up upon the ſaid tree; and when 


he endeavoured to fave himſelf, by catching hold of the rope with 


his hands, you, or one or other of your vile aſſociates, barbarouſly 
beat them down with a paddle, or other inſtrument; and brutally 
ſtruck him upon the face with a lochaber- axe, or other weapon; 
and wantoning in your wickedneſs, making looſe the rope that was 
fed about the ſaid dyer's tree, you, or ſome of your accomplices, 
let down to the ground, and pulled him up again, where he 
hung by che neck till he was dead. All which deteſtable facts and 
erimes were impudently, wickedly, and maliciouſly done, and com- 
mitted/ by the ſaid diſſolute and diſorderly perſons, riotouſly and 
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john Porteous was cruelly murdered, at the time and place afore- 
ſaid; ind daring and outrageous manner, to the diſhonour of God; 
the>-contemapt of , his-Majeſty)s laws avid authority; oandbto the daſting 
infamyrof the barbarous and bloody actors; and you were art and 
ſart of all or one or other, of the foreſaid crimes, aggravated as a- 
ſoreſaĩdl. Which facts, or part thereof, or your being art and part 
in all or any of the foreſaid crimes, being found proven by the ver- 
dict of an lige, before the Lords juſtice General, Juſtice-Clerk, 
and Coramiſſioners of Juſticiary, you ought to be moſt exemplarily 
pumſhed-with tlie pains of law, to __ terror of others to commit 
the like im time coming“ | 5111 vd n 
The court aſſigned the ee 1 "Hs, BOY Mah 
y; and, in point of fact, it was ſet forth for him, That he was 
footman to my Lady Wemyſs at the time, and was ſent by her La- 
dy{hip the forenoon of that day, the 7th of September, to Craigie- 
hall and Gogar on an errand, and got drunk to ſuch a degree, that 
\ when he returned he was not capable to deliver the letter he had re- 
ceived, but which behoved to be done by another. 

The pannel, ſoon after his return from Craigiehall, went from my 
Lady Wemyſs's houſe. to John Lamb's; an ale-houſe in the ſame 
fair, half an hour after nine. When he entered Lamb's houſe he 
ſtaggered with drunkenneſs, and was detained there till within a 
quarter of eleven, and then went out, in order to go to his own houſe 
in the Canongate. That, in paſſing, he called at Mr Caſſie's vint- 
ner, and drank a chopin of ale or two with the ſervant there; and 
betwixt Lamb's and Caſſie's fell once or twice. 

That, ftrolling in his drunkenneſs through the ſtreet, he met wich 
two bakers, who carried him away with them to the mob; and 
whether they put a lochaber- axe in his hand, or not, he does not 
remember; but, from the computing the time, the mob had pro- 
ceeded ſo far that Mr Porteous was in their hands on the ſtreet be- 
fore he mingled with the rioters; that he had no active part in what 
remained, nor indeed was capable, being overpowered with liquor. 


a all this while the pannel was in his ordinary livery-habit, 
fo and 


Aliud went bid is bed, and did not Ebru to ne or abſcond 


jeſty, her heirs, and ſucceſſors, are impowered to iſſue commiſſions 
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next day, or at any time chereafter. “!! 99201q 10 bon 
In point of daw it was pleaded! for him, That the facts libelled, 
viz. the breaking priſon by an armed multitude, fetting felons at 


liberty, and the putting to death a man who had been reprieved by 
the Sovereign, amounted to high treaſon, and could only be tried as 


ſuch, according go rhe mode ꝓreſcribed by 7ꝰ Ann.; Caſe of Peter 
Meſſinger, State trials, vol. 2 Ms HARLEY Daniel Dammarie, ibid. 
vol. inf 4191 11 153 „nb 2417 His vd begre 
An. 1. The ſame ſpecies 2 may be che Lea af different 
actions; and the proſecutor may inſiſt upon what ſtatute or ground 
in lawohe chuſes. Iff a traitor in rebellion kill)one of his Majeſty's 
ſubjects, the act is treaſon, and may be proſecuted as ſuch; but at 
the ſame time it is felony, and may be tried accordingly, Civilians 
treat of this cqueſtion. Si delictum aliquod reperiatur punitum 
pluribus legibus l an debeat reus delinquens ex una, vel ex omni- 
bus, vel ex aliqua accuſari et condemnari ?“ Gomez. reſol. jur. civ. 
tom. 3. c. I. n. 38. ; and certain rules are eſtabliſhed for determining 
when one trial does, or does not, exclude a ſecond upon a different 
ground, in law. Bux it was never doubted, that the proſecutor has 
it in his power; to. inſiſt againſt an offender, for any crime he has 
committed, though the /pecies, fatty pa a ground for a proſecu- 
tion of a different natufsgsk 7574 
2. The court would have been comfgten chongh the proſecu- 
tion had been for high treaſon; becauſe though by 7 Ann. her Ma- 


of oyer and terminer in Scotland; yet it is provided, That the ju- 
77 lich court, and other courts having power to judge of high 
A treaſop and miſpriſiqn of treaſon in Scotland, ſhall have full power 
1 „ andhanthenity, and are therehy required, to inquire of all high 
n anc miſyrifion. of. high, treaſon; and, thereupon. to pro- 
„ ceed,.. hear, and determine, the ſaid offences, W hereof any perſons 
Mall be indicted before them,” Hence, had this been a trial for 


ti evviienanls ad Is TI pA : e930 to 222 240 101 treaſon, 


treaſon, the court would have been competent, though another me- 
thod of proceeding would have been requiſitmee. F 

g. The indictment, as framed, does not amount to hight * 50 
The chief aim of the conſpirators and their aſſociates was to murder 
Captain Porteous. For this purpoſe, they armed, broke the priſon, 
and committed the other offences ſet forth in the minor propoſition ; 
therefore the convocation being on a private and particular defign, 
it was not levying war againſt the King. In the caſe of Meſſinger 
and others, it was agreed by all the judges, that if their intention 
was to pull down two or three particular bawdy-houſes, it was not 
high treaſon ;\ Hale, Reyling. In Dammarie's caſe, the chief article 
foumd to be treaſon was, the levying wur to pull down meeting- 
houſes in general, not one or two particular meeting-houſes. 

"Replied, By che laws relative to high treaſon, if it be not tried 
within a certain time the guilt is aboliſhed; but according to the 
proſecutor's argument, after the crime has been aboliſhed as to the 
higheſt effect, it may be ſtill proſecuted under another denomina- 
tion; and though a man has been abfolved upon an indictment for 
treaſon, he may be ſtill tried for a leſſer offence; or, if he has been 
abſolved on an indictment laid for a leſſer offence, he may after- 
wards, on the ſame ſpecies facti, be indicted for treaſon.” All which 
is abſurd; and was not allowable in this country, even before the 
Englith laws as to high treaſon were extended to Scotland; e. g. 
re in landed men before that time was high treaſon in this coun- 

try; and therefore it could not be proſecuted before an inferior 
l ger could the proſecutor reſtrict his libel; NM tit. Theft; 

922. 5 

RY ſuppoſition the trial could WE on this indictment, it was 
para for the pannel, That the libel does not charge him with ha- 
wg deln Io ce Gbrifpithop} according to it,” the rioters had not only 
formed their plot, but in a great meaſure executed it, before he came 
among them; and as it is not ſaid he was one of the contrivers of the 
Miete bores ett! he is only anſwerable for Hat part he acted hin- 
ſelf," rot for the deeds of others; conſequently all the alternatives in 


the 
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the libel muſt go for nothing. All lawyers are agreed, that bare 
preſence in a mob or tumulr is not criminal. People very often mix 
with the mob from curioſity, or an intention to quell the diſturbance, 
therefore bare accidental preſence cannot fix guilt on a man, though 
he was armed, unleſs he was aiding and aſſiſting; which is not bel. 
led in this caſe. Clarus, lib. 5. & Homicidium, u. 37.; Menach, De 
arb. jud. caſ. 362.; Matt hæus, tit. 5. c. 3. Kult. ; Mackenzie, tit. Murder, 
§ 12. | 
In the trials for the mob at Edinburgh in 1700, and that at Glaſ- 
gow in 1725, the court did not find ſimple preſence, though with 
arms, relevant, but only aiding and abetting. This is likewiſe. the 
doctrine of the law of England; Caſe of Meſſinger and others, State- 
trials, vol. 2. p. 31.; and this holds even in treaſon.—The libel, 
therefore, againſt the pannel is not relevant; as it does not charge 
aiding and abetting, but _ that he was unlawfully aſſembled 
with the rioters, 
Anſ. The riſing of commons, hindering the Common law, or be- 
ing found in manrent, or in fear of weir with any man, but with 
the King or his officers, within borough, are diſcharged under this 
penalty, That the lives of the offenders ſhall be in the King's will, 
and their moveables eſcheated ; act 77. parl. 14. Ja. II.; act 83. 
ſame parliament; act 17. parl. 18. Ja. VI. Theſe ſtatutes are not 
in deſuetude: Many trials have proceeded upon them; Caſe of 
Strachan, 26th November 1664; Chinzie 1662; Mowbray, 8th Fe- 
bruary 1686; and Keith in the ſame month, Theſe laws are rea- 
ſonable: when there is a commotion within borough of perſons un- 
armed, many are led to join them by curioſity; and it would be 
hard, that nuda aſſiſtentia, or bare preſence, ſhould infer a ſevere pu- 
niſhment: but when a commotion of the people within borough, 
where a multitude is ſoon and eafily aſſembled, proceeds ſo far as 
that they arm themſelves, the community is endangered, and ſuch 
rioters may juſtly be puniſhed with death. So ſtands the law in o- 
ther countries, J. 38. F. De pams; l. 1. F. Ad leg.; Jul. Majeft.; 
Sande, lib. 5. tit. 9. def. 12, takes notice of a commotion and out- 
rage 
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rage not unlike that in queſtion, which happened in Frieſland; and 
he ſays, the ſeditious perſons were put to death. In the caſe of Weir 


in 1700, the fray in which.he joined was raiſed ſuddenly, without 
any previous conſpiracy. In the caſe 1725, it was not libelled, that 
they were in arms. In this caſe there was a conſpiracy, the aim of 


which was to murder Captain Porteous; and this was known from 


the beginning of the tumult. The aſſembling riotouſly and tumul- 
tuouſly in arms within borough, was criminal, and contrary to law; 


but the joining ſuch aſſembly, their intention being known, was 
criminal in the higheſt degree. Therefore, as the intention of this 


mob was to murder, and murder was actually committed by them, 


there is no reaſon why the law ſhould not be put in execution a- 
gainſt the perſons aſſembling in arms within borough without a 


licence from the King or the magiſtrates. The reaſon is plain: If a 


number of perſons make a fray for an unlawful end, the deed of one 


becomes the deed of the whole; becauſe they are wer/antes in re illi- 


ata; Hale, c. 34. p. 445.3 Caſe of Lord Daire, there ſtated. ' And 
in burglary, ſtanding as a guard, though at a diftance, will make 
the perſon who watches aiding and aſſiſting to the burglary. Since, 
then, the libel charges, That the pannel, armed with a lochaber- 
axe, was among the rioters, and ſtationed as a guard when his aſſo- 
ciates were breaking open the priſon- door; and as they did actually 
burn and break it open, and murder Captain Porteous ; this is rele- 
vant per /e to infer the pains of death. | 

Rephed, The old ſtatutes are only levelled againſt 1 as 
15 . from the title of the firſt; which bears, 85 no leagues 

or bands be made within ee or manrent.“ In arbitrary 
times they have been extended to common tumults within borough, 
but unjuſtly; and they have been laid aſide ſince the Revolution. 
Beſides, they are virtually repealed by 19 Geo. I. c. 4. commonly 
called the mob-act; which muſt be the rule as to all riots, whether 
within borough or elſewhere. It does not diſtinguiſh between pre- 
ſence with arms, and preſence without them; and it is plain, no 


man can vo ſubjected to a capital puniſhment, unleſs preciſely with- 
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in the ſtatute; Which is an additional ere ren oo Preſent" with 4 
mob can n be Hable for his own actions. 
The paſſage from Hale is miſapplied. In all the Engi ce cafe, 
 n6thing was füſtained igainft thEprifoners but acts of violence done 
by themſelves. When a mob aſſembles with deſign to commit a par- 
ticular crime, all agäiiüft whom aft dt of force is found by the jury, 
are liable to the pufiiſhintent of tlat crime, though they did not 
themſelves perpetrateit: but when a fob accidentally gathers, without 
a previous intention, to commit a pärticular offence; thoſe preſent, 
though they have been active, ale puniſhed | only according to the 
degree of their” 'crimitial activity. But in both cafes, unleſs acts of 
force are found afainft the perſonis accuſed, they can only be pu- 
niſhed arbitrarily for being in an unlawful aſſembly. Hale, in 
the e. quoted, is talking of the caſe in which all conſpired 
to do an unlawful” act; but in the very next page he refers to the 
caſe of Saliſbury,” and fays, different perſons may be guilty, ſome of 
homicide, ſome of murder. It is plain this pannel was not in the 
conſpiracy : for if he had, he would have diſguiſed himſelf, and not 
gone in his livery coat; vor would he have returned home, but ab- 

ſconded. N ha 
It was next objected for the pannd, That che libel was improperly 
laid, becauſe it did not name : his accomplices ; i Mack. tit. Art and 
Auf. This neither " nor can fs required by the law of this or a- 
ny 0 ther country in che world. All that Mackenzie ſays, which is 
Woh; on act 76. Parl. 6. Ja. VI. is, that an indictment, or ſum- 
mons, charging accqmplices in Beneral to appear, cannot be the 
foundation for tryin an 7 perſon not n named, as if the indictment in 
this caſe had not been againſt William Maclauchlan, but againſt the 
accomplices i in the murder of Captain Porteous. 
- Replied. Mackenzie would.r not put a caſe that could admit of no 
doubt, If a man, is indicted, he certainly, muſt be named. His 
meaning therefore. muſt, be, chat wh en 2 perſon ; 18 brought to trial 
for deeds done by Aber thoſe perſons muſt be named, and proof 
brought, 


ch, 
ws * 
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brought, that they ere his accomplices, by entering into a concert 
with him: and if this be nat done, the pannel cannot bring proof to 
exculpate himſelf. 117; A Digger ei 9H mot 5211. 

ln caſe the libel be faund. en HA pannel offered two defen- 
ces, Alibi. irn 510 Yo, 
By the] law of Scotland, and that of other countries, (Bald, 
| C 4e prob.), enge contrary, to the libel are inadmiſſible, 
8 being a a maxim, Quando delictum eſt Nene probatum per teſtes 

e non eſt admittenda contraria probatio, per teſtes ne- 

« antes.” However, the, defence of alibi is ſo fayourable that it has 
been admitted; but then it muſt be ſo qualified, as to render it im- 
poſſible that the pannel could be guilty of the crime libelled; Mack. 
tit, Exculp. F 22. In this caſe it is not, and cannot, be pleaded, to 
exculpate from acceſſion to all the criminal acts, but only ſome of 
the firſt. Beſides, it is hardly poſſible the pannel can prove alibi ſuf- 
ficiently in this caſe: Lamb's houſe is but 150 yards from the pri- 
ſon· door and the Purſes, where it is libelled he , was, Faces as a 
mare: 10] 


Rephed. The import of the defence 18, That Kon Was none f the 
original promoters of the mob, nor with them from the beginning : 
and! it is a rule, That even in a rebellious inſurrection, thoſe who are 
not found to have been with the aſſembly : from tl the beginning, but only 


to have ſuddenly joined them, are guilty of no greater offence than a 
not, if they have done no acts of violence; Hawkins, c 17. 9.26. 
The notio n, that no defence is admiſſible, * N is contrary to the libel, 


was long ago exploded; and * it were cpntrary to to the. rules of law 


Ir 


* and bymanity, to give the prerogative 0 probation to the purſuer 
* againſt a, poor pannel ſwimming for his life; f. the Übel does not 


#1if IIe 


ſpeci ify the preciſe time the pannel ſtogd at 1 the Pur 7s, 45 { 


LH [2 


ka defence, The pannel yas mortally "drunk at t | the time li- 
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may be taken into conſideration; not in crimes. Were it otherwiſe, 


full ſcope would be giyen to commit Bine 3 but, by law, thoſe who 
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preſumo toseommit dapital orbenes when Artnk n uftiiſubnut to Ca- 
pital — when ſober. Some lawyers hold drunkenfleſs to 


be an Aggravation: Beccat dunliater, Gail. obf, ib. a. to. F 25. 
And all agree, that © levis et modica ebrietas nec excuſat nec mi- 


RE Thel panel could not Hive acted the part he did 
had he been overpowered with liquor. Hale c:\q. is elear againſt 
this defence. Mackenzie ſays, he never found it ſuſtained; and that 
in a caſe of murder it was repelled ; * againſt Douglas, 
1667. 4 40 — 
» Replied, That drunkenneſs exempts from the ordinary puniſhment, 
is exprefsly laid down 1&2, 11. C 4. F. De penis; J. 6. 7. F. De re 


milit. Mackenzie gives it as his opinion, that on account of it, in 


circumſtantial cafgs,. the priyy,conncy. ſhould; mitigate the puniſh- 


ment. And as we have no privy council now, the court ought to 
8 it inta conſideration; though, while the privy council ſubſiſted, 
ey never ſuſtained 1 it, 1 0 en to the effect of mitigating the puniſh- 

il 


5 In Eng no lov wed ed. to be proved, and goes to the 7 


e "other circumſtances, as in Dammarie s caſe, who pleade 

o, chat he G Fen nta 7 preſent when he fell in with the mob. 
8 71 arch 19, 755 — 5 0 e otter "Foun nd; © That, time and place libel- 
124,2 der th Ne "peo] ple having Ula wfülly, riotouſiy, and tumul- 


tuouſly, Tied Fn ick Soo A Fg Fol oe warlike or offen- 


five weapons, t6 ts. wl hich Wee >ivocattod the pannel William 
Wa e Wit th" Jochibr! Axe. 0 Q r other offenſive Wea- 


rams le; 24 bo tid pannelf was aiding or aſſiſting i in 


of the facts hbelleg: or by his 'deang art and Pare thereof, 
55 evant to infer "he pains of l allowed the f annel to adduce 


at evii deus he Gold with refpe fda: 510 behaviour at the time the 


1211 1 


reale crime E e libelled to have been Committed. for taking off 
circumſtances aer ſhould 1 be brought : for inferring his being 


1 4 or : art and p gs of the crimes lbelled: and repelled the haill 
other defences,” 8 | 
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The jury found him nat guilty: upon which he was diſmiſſed 
ſrom the bar. blot etavwal 2mog odo nedw 23mamiftin: A9 Ian. 


TER: 01 A Ch. Arefkine \ A. And Macdowal, J. Calbe 18 9 d 
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„n 1738, Thomas Lining alſo. was kriedl for the fans offence, and 
found not guilty by the jury. OUpiH 0319 412909790 999 D het 
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Complain de the Advocate for condudiing a.profecution a. 


IN March 17 38, an information, or - preſentment, was taken, ade 
up, and ſigned, by the ſheriff- ſubſtitute of Perthſhire, a againſt Da- 


871 * 110 (13 £13! 77 
vid Haggart of Cairnmuir, charging him as being guilty, or art 
01 N 


and part, of the wilful burning the manſe of Caputh, upon or a- 


bout the 8th April 1736; and containing the names and defignations 


of twenty-five witneſſes to | be adduced for proving the © crime. 
This, information having been tranſmitted to the advocate: depute, 
be cauſed an indictment to be raiſed and executed againſt Mr Hag- 
gart, in order to his ben: tried £ or the crime ar the enſuing « circuit 
at Per th. | | . | : 
, Li dc 10: f dl e! * * * 10 41: 
When the trial came on at Perth, the adyocate-degute fer forth, 


1144 4 * 


That the pannel had been very i induſtrious in 1 procurin ge 81 to dig. 
qualify a and diſcredit Thomas Souter, one of the principal witneſles 


iP Ol) DALY 12 Lg 
for the crown ; and that therefore it was not thought expe ent to 


ti A141 Is T; £2 
proceed t to the trial till an inquiry had been m ade into the acts on 
which it was underſtood the objections to that witneſs were to be 


faunded: the advocate-depate, therefore, moved, That” the Mial 


ſhould 
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ſhould. be remitted to the hating at Edinburgh, and the: pannel 
tranſported thither, if 

Upon this motion there was a debate; and the rev at * girows 
remitted, the indictment to be tried before the juſticiary at Edin- 
burgh, continued the diet till the ſecond Monday of June then next, 
and ordered, the pannel to be rranſmitted to Edinburgh. + 

On che ad of June, a petition was preferred for the priſoner, com- 

plaining of this remit, which he alledged was unprecedented, and 

could not he the foundation of a trial before the juſticiary; ſo that 
the continuation was equivalent to deſerting the diet: and therefore 
he prayed the court, in terms of the act 1701, to iſſue letters or pre- 
cepts, to charge the magiſtrates of Edinburgh, and the keepers of 
their priſon, to ſet him "ati liberty. Upon reading this peti- 
tion, the advocate-depute objected, That the prayer of this petition 
was not founded on the ſtatute, as the time preſcribed by law for 
inſiſting in, and concluding the proceſs againſt him, was not elap- 
ſed; and thereupon the court refuſed the petition. 

Ahe trial came on błfofe the juſticiary on the 12th June, to which 
it had been continued The advocate-depute not being yet prepared, 
deſerted the diet. Upon which the priſoner was diſmiſſed. 

Upon this Mr-Haggant preferred a petition to the court, June 21. 
ſigned hy four lawyers, complaining of the procedure againſt him, 
and praying the court to ** order his Majeſty's Advocate, either to 


+ ſhow, cauſe for.this proſecution, or diſcoyer his informer; and 


« particularly; to ordain his Majeſty's Advocate to ſhow cauſe why 
* the diet as Perth Was continued ta Edinburgh; and in caſe no 
4 Sufficient gauſe is ſhown, to find his Majeſty's Advocate liable in 
the ſum of L. 500 Sterling of damages to the petitioner; and to 
give ſuch other, redreſs to the OT as to their Lordſhips 
« ſhould ſcem meete zad\1q fines wv! 


une 29 4 ha) dourt ordained this datei to be ſeen and de 


ed hy his Majeſt ys Adyocate, and his deputes, as well at the laſt 


10 1 lies 


nontherncirapitſas at Edinburgh. Anfwers were put in accordingly. 
In ſupport of the petition, it as Argued, That though there 
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lies a ſtrouig preſumption, that his Majeſty's Advocate will not pro- 
ſecute calumniouſly, or carry on an oppreſſive proſecution againſt 
any of the ſubjects ; chat yet, if a eaſe ſhould occur, where a perſon 
of ſubſtance, of entire character and credit, is arraigned of the 
moſt horrid, barbarous, and atrocious ' crimes; is clapped up in 
priſon for them, and thereby long deprived'of bis liberty; is ſtaged 
at circuit courts, and brought to a pannel, charged with ſueh crimeès; 
is removed from priſon to priſon, and from bar to bar, ſet up as an 
infamous ſpectacle to crouds and multitudes, who generally look on 
at ſuch occaſions; and that all this ſhould be done againſt the moſt 
innocent of the ſubjects; and then the proſecution entirely dropped, 
and deſerted, without the leaſt cauſe ſhown for all this haraſsment: 
it is impoſſible to conceive, that the law. of any country chin be ſo 
rude and barbarous, as not to afford a nn to a Oe o _— 
preſſed. 

And therefore it is, that by the law of all nations, thay a or 
public proſecutor, though he is not preſumed to be calumnious, yet 
if he ſhall be found to have proſecute affectedly, and without any 
juſt cauſe, he is not only liable in 1 vers . be ticonriſe 
puniſhed. 112 1297'! 

And your petitioner does humbly 3 tide ule law of Scot- 
land has no wiſe left the ſubjects without a remedy in ſuch caſe: for 


by the act 1701, made anent wrongous impriſonment, it is provi- 


ded, That no perſon ſhall be ſo much as impriſoned as guilty of 
any crime, without a ſigned information againſt him: And there 
can be no doubt, if ſuch information is calumnious, chat che in- 


former is hable in damages, and even Utah: to nnn, 


atcording to the degree of the offence. 10 mt 3 
And if the law has taken ſuch care of the rights of the objects, o 

as to afford them a remedy againſt perſons who ſhall wrongoufly 

bring them under reſtraint, as a ſtep to their trial; how mueh rither 


muſt there a remedy lie for; perſons who are groundleſsly, not only 
deprived: of their liberty, but laid under trial, and mn 


defamed and expoſed, as your petitioner has been. 
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Your petitioner does humbly apprehend, that where his Majeſty's 
Advocate is ſole purſuer, eſpecially againſt a perſon of credit and 
character, he cannot be anfverable for the purſuit, but upon ſuch 
inquiſition taken, as can give reaſonable evidence that there was ſuf- 
ficient ground for ſuch proſecution; and if he does otherwiſe, he 
does it upon his peril, and muſt be liable to the party accuſed for the 
conſequences. _ 

That if his Majeſty 8 Advdcine thinks fit to TO: otherwiſe, and 
without any inquifition taken by himſelf, or on his behalf, your pe- 
titioner does, with great fubmiſſion, apprehend; that he cannot 
warrantably proſecute without the voluntary information of ſome 
credible perſon or perſons ; in which caſe, ſuch information may be 
ſafficient excuſe for his Majeſty's Advocate ; but then the informer 
muſt anfwer for the conſequences : And Sir George Mackenzie, in 


his title of Accuſation and Accuſers, part 2. tit. 19. ſays, * That in our 


4 practique, _ Advocate doth ordinarily ordain the informer to 


find caution.” And in that ſame title, towards the end of it, he 


mentions, © Thar if the accuſer be found to be calumnious, or ma- 


„ ncious, it is arbitrary to the juſtices to inflia what puniſhment 


they pleaſe;” and founds his opinion upon two acts of parlia- 
ment, and particularly upon the 78th act, parl. 6. James VI. which 


decrees the accuſer to pay certain ſums to the party acquitted of the 


accuſation ; and then it is ſtatuted in the ſaid a; © That gif the 
% King's Majeſty's Advocate be only purſuer, his informer is to pay 
6 the fine aforeſaid.” From whence it is obvious, that in the caſe 
of an unjuſt 'or malicious purſuit, that either his Majeſty's Advocate, 


or his informer, muſt anſwer for the conſequenees of ſuch purſuit, 
and the damages from thence ariſing, to the party ; that is, the in- 


former muſt be liable, where any ſuch there is; and if the trial has 


A — be able, WP he can i ſhew ſufficient cauſe, upon 


That it is no fufficient excuſe againſt a groundleſs proſecution, | 
hat» preſent Was offered from a proper officer of the law for 


having 


without any ſuch voluntary information, his Majeſty's 


June 1738. HacGAaRT,againſt his MayjesTy;'s ApgocaTE, 649 


having a perſon put in the Porteous-roll to be tried at a circuit- 
court; becauſe, your petitioner humbly apprehends, that upon ſuch 


preſentment, his Majeſty's Advocate cannot warrantably indict, but 


upon a precognition tranſmitted to him, from whenee he may form 
a judgement of the grounds of indicting, and alſo, of the way: and 
manner of his laying his indictment; and that if his Majeſty's Ad- 
vocate does, upon a bare preſentment, carry on a proſecution, he 
does it at his peril: and it will be found to be the ordinary practice, 
that his Majeſty's Advocate never does indict upon ſuch , bare, prey 
ſentmenr, nor otherwiſe than when: a, precoguition is tranſmitted. ; 
and that even if ſuch precognition does not contain a probable 


ground of guilt, his Majeſty's Advocate does ſtill refuſe, to indict. 


Neither indeed in reaſon ought it to be otherwiſe, or that his Maje- 
ſty's Advocate ſhould indict without ſufficient cauſe ſheyn to him- 
ſelf; for if ſuch method ſhould not be followed, it would pole the 


ſubjects to the greateſt hardſhips. 


That your petitioner does humbly conceive, that be” bas ſulſered 
very uncommon hardſhips during the courſe e of his proſecution; A 


thing that ought to be accounted for by the proſecutors, and, with 


humble ſubmiſſion, requires your Lordſhips ſtricteſt inquiry; to 


wit, That being indicted, and a diet fixed for his trial at the laſt cir- 


cuit-court at Perth, your petitioner had brought over counſel to, af 
fiſt him, and taken out letters of exculpation, had brgu ght up four 
ſcore witneſſes to vindicate his innocence at an excceding great 
charge; and being prepared for trial, hoping to recover his reputa- 
tion, as well as his liberty ; that yet, notwithſtanding, his Majeſty” 8 
Advocate would neither go on to trial, nor: et deſert the diet, but 
prayed the court to remit your petitioner to. be tried at the juſticiary- 


court at Edinburgh, pretending he would be, ready to proceed there: 


And as the court could not know but that there might, be, ſpecial 


reaſons for ſo doing, it was accordingly. granted, and your. petition- 


er expoſed to further infamy and expence, by being. carried from 
meriff to ſheriff, and lodged in the priſon at Edinburgh. 


That ſo ſoon as ur petitioner | had acceſs, he applied to your 
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Lordſhips at Edinburgh, ſetting forth theſe ſeveral hardſhips; and, 

amongſt others, that he was unduly kept under confinement, in re- 
ſpect that he had run letters of intimation, and that he had not been 
brought upon trial within ſixty days after duly intimating ſuch his 
letters, as the act 1701, anent wrongous impriſonment, plainly di- 
reQs ; and that the proſecutors did not appear in earneſt for his trial 
at the ſecond diet: and therefore praying to be ſet at liberty. 

That his Majeſty's Advocate oppoſed this petition, as being pre- 
maturely brought, and not competent to be inſiſted on, until the 
ſecond Monday of this preſent month, the diet of trial appointed by 
the remit at the circuit court of Perth; whereby your petitioner's 
confinement was lengthened to the laſt moment. 

That when the ſaid ſecond diet of trial came on, there was not 
ſo much as a jury brought for trying your petitioner, or one wit- 
neſs adduced againſt him; but his Majeſty's Advocate, without the 
leaſt cauſe ſhewn why the diet was not deſerted at Perth, did then, 
before your Lordſhips, deſert the diet. 

That your petitioner does, with great ſubmiſhon, take this laſt 
ſtep to be an intolerable grievance, altogether unprecedented upon 
the part of his Majeſty's Advocate, as well as obviouſly vexatious : 
for why ought not the diet to have been deſerted at Perth, when, 
from what is above noticed, there neither was, nor could be, the 
leaſt intention to try at Edinburgh, ſeeing no jury nor witneſs was 
brought to atrend at that trial? 

That upon the whole matter, your petitioner does humbly con- 
ceive, that he has all along ſuffered the moſt uncommon hardſhips, 
ſuch as, if countenanced, are ſubverſive of the rights and liberties 
of the ſubject, Your petitioner is a landed man, of unblemiſhed 
character, never hitherto called in queſtion; has now for many 
months ſtood arraigned of the moſt horrid and atrocious crime of 
wilful fire-raiſing, of the moſt aggravated nature, more than two 
years after the crime 1s faid to have been committed, and has there- 
by been expoſed to infamy and reproach ; has been deprived of his 


| liberty, remitted from court to court, his trial induſtriouſly delayed 
by 
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by his Majeſty's Advocate, in direct contradiction, as he conceives, 
to the at 1701, for preventing undue delays in trials: That the 
diets of trial, which ought to be the moſt peremptory, have been 
continued upon him, which has added both to his infamy and ex- 
pence 3 and every part of this hardſhip ſuffered without the leaſt 
cauſe ſhewn by his Majeſty's Advocate.” 


In the anſwers, it was argued, © That the Advocate's informer 
was the ſheriff at Perth, a magiſtrate intruſted by the law ; and the 
information itſelf is extant, and recorded in this court, in a book 
kept for that purpoſe. The advocate-depute, therefore, did no more 
than his duty, when he cauſed an indictment to be raiſed againſt the 
petitioner; and he would have been to blame had he not done fo. 

There 1s no law that requires a precognition to be tranſmitted a- 
long with the preſentments, though it is de facto often done; and it 
is uſeful or convenient that 1t be done, in order the better to draw 
the indictment. And in the record that is kept of all theſe informa- 
tions or preſentments, the informations themſelves are inſerted, to- 
gether with the liſt of witneſſes ſent along with them, but never any 
precognition that may have been taken of theſe witneſles, 

2dly, If a precognition were neceſſary to be tranſmitted, where is 
the law that intitles the Advocate to adviſe or judge of that precog- 
nition? The ſtatute of the 8th of Queen Anne, nor any other law 
that the reſpondents know, gives him any ſuch power, but fingly 
directs the informations to be put into his hand, That libels and 

indictments may be raiſed.” And ſo far as the reſpondents can 
diſcover, from looking into the record of theſe in! nations for a 
good many years paſt, there 1s not one to. be found that was refu- 
ſed, either by reaſon that there was no precognition accompanying it, 
or that, from the precognition, there did not appear a probable ground 
of guilt. or, conviction. 

When the Advocate proſecutes of his own accord, he ought not 
only to maintain tlie relevancy of his libel, but if, upon trial, it ſhall 
appear deſtitute of any probable evidence, he may perhaps be obli- 
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gecdl to diſcover his informer, or ſhow cauſe for the proſecution, that 
the fubjects may not be vexed without remedy: but in reſpect of 
trials at the circuits, the lay has intruſted the inferior magiſtrates 
with taking or tranſmitting of informations, in order to making up 
of dittays concerning erimes; and as to theſe, the Advocate has no 
concern withthe proof, farther than to ſee that there are witneſ- 
{es found, by hom the inferior judges, OY ſuch preſentments, 

do expect the crime may be proved. 

If the petitioner's dectrine were true, That a precognition was ef- 
ſenttal to an indictment for the circuits, and the Advocate anfwerahle 
to the party, that ſuch precognition contained a probable ground of 
guilt, it would infer a taſk. upon his Majeſty's Advocate, dangerus 
to the public, or to himſelf, If he refuſes to indi, he is expoſed 
to outcry and complaint, for ſcreening offenders, and hindering the 
courſe of juſtice ;, and if he ſhall indict upon evidence, ſuppoſe, that 
appeared to hiny, probable, he is expoſed to ſuch demands as thoſe 
of this, petitioner, for very heavy damages, and himſelf to ſtand trial 
before the court, whether the precognition was ſuch as gave a ſufh- 
cient or probable cauſe for proſecuting. 

It is difficult for any man to judge what will either ſatiety a jury 
to convict, or even ſatisfy the judges that there was probable cauſe 
for the trial; and beſides, there. is no concluding with certainty, 

from the declarations of witneſſes not upon oath, but that they may 
fay more, as well as %, when they are upon oath. 

And with reſpect to the public intereſt, it is evident, that this 
would put it in the power of his Majeſty's Advocate, if at any time 
the perſon bearing that office ſhould be ſo diſpoſed, to fercen the of- 
fenders who ſhould be preſented by the proper magiſtrates, whom 
the law intruſts with that! part of the office of a grand jury ; but the 
reſpondents cannot find, that the law has unpowered the Advocate 
to be a ſuperior check or controul upon theſe magiſtrates, and to //i/ic 
or ſuppreſs ſuch of their informations as he thinks fit. 

On the contrary, by the practice of this court, he is obliged to 
fhew cauſe whenever he re/u/es any of them, and to write down and 
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ſubſcribe his reaſon; and as the refuſal is his proper act, he ought to 


rather give way to, than reject, nn that come to him 
from the proper officers. (1 
The refuſals of ſuch defarmations 3 been uſually upon ſuch 
reaſons as theſe following: When, by the date of the fact charged, 
it appeared to have been committed prior to the laſt indemnity, and 
plainly to fall under it: When the information is ſo confuſed and 
perplexed, as renders it impoſſible to be underſtood, ſo as to form 
an indictment out of it: When it is not duly ſigned by the inferior 
judge and clerk, as the law direts : When it does not appear to con- 
tain any Colour of a relevant point of dittay, Theſe are the prece- 
dents which the reſpondents find in the records to explain from 
practice the nature of ſuch caſes, where the Advocate has been uſed 
to reje informations ; which are widely different from what this 
petitioner pretends, and whereof no one example can be found of a 
refuſal for want of a precognition, Ong a probable appearance 
of guilt. 

But, in the next place, to give your Lordſhips the more ample 
ſatisfaction, that this complaint is groundleſs and vexatious; ſup- 
poſing all that is alledged in the objection were true, or that the pe- 
titioner's doctrine, concerning the Ad vocate's power and duty, were 
to be held as ju; yet his complaint would be equally groundleſs: for 
ſo it happened in this caſe, that there was a precognition ſent along 
with the information againſt him, containing the examination of two 
thirds of the witneſſes in the liſt tranſmitted; and that precognition 
did appear to the Ad vocate- depute to contain a probable ground of 
guilt, beſides what might have come out from eight more witneſſes in 
the liſt, who had not been precognoſced, and yet might, doubtleſs, 
be competently examined upon the trial: for the reſpondents never 
heard this reckoned amongſt the legal objections for ſetting aſide 
2 witneſs, that he had not been precognoſced. 

The reſpondents cannot be obliged here to verify this laſt anſwer 
to your Lordſhips, or to diſcover to the petitioner the amount of the 
King's. 


be tender and cautious in the exerciſe. of it; and, in dubio, ſhould 
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King s evidence; becauſe tlie petitioner is yet obnoxious to be brought 
to trial by that very act 1761, Which is often mentioned and miſap- 
plied in this complaint. And chis, by the way, affords an additio« 
nal confutation the petitioner's doctrine: for if it were competent 
for any party, who had been once impanelled, and the diet againſt 
him deſerted, to call upon the Advocate to ſhow cauſe for the proſecu- 
tion, by producing a probable precugnition, when, ar che ſame time, 
it was competent for the Advocate ſtill to bring Him to trial, this 
might, in many Gaſes; plainly diſappoint ſuch trial and conviction, 
even of perſons truly guilty, by furniſhing''them'with a particular 
account of what each of the King's witneſſes could ſwear againſt 
them; and it is obvious what uſe might be made of fach notice by 
an mduſtrious criminal, either by tampering with theſe witneſſes 
themfelves, br with other witneſſes, in order to obviate or diſprove 
their eeſthiiBinies, or to prove an exculpation adapted to them. 

But in the preſent extraordinary caſe, and as the reſpondents have 
reaſon to 3 that by ſome means or other, without their know- 
ledge or conſent, 'this petitioner is already pretty well acquainted 
with the contents of the precognition, the Advocate believes he may 
adventure, conſiſtently with his duty, to open to your Lordſhips the 
ſum of t the evidence appearing on the precognition againſt this pe- 
titioner [Here the ſubſtance of the precognition was ſtated. 

The motion made at Perth for a remit was proper, becauſe of the 
information the Advocate had received; and ſo the court found. To 
complain, therefore, of this, was to complain of the court. But 
there is no ground for complaining at all: for ſuch remits are very 
proper, and have beciioften made. [Here 3 a number of precedents 


t1.4*1 


The oppoſition made to Mr Haggart's petition on the 2d June 
was perfectly proper, and agreeable to law; ſo the court found: and 
cherefore to complain 1 Upon this head is to complain of the court. 

The deſerting the diet 'on the 12th of June, in conſequence & 
which the priſoner was diſmiſſed, wat & can afford the petitioner no 
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ground of complaint.— As to the alledgeance, That the remit had 
been obtained without any intention to proſecute, becauſe, no jury 
or witneſſes were at Edinburgh on the 12th June; it is anſwered, as 
to witneſſes, It was not the time to bring them, becauſe the rele- 
vancy had not yet been debated ; and in a trial at Edinburgh, in- 
formations were requiſite by law. And for the jury, it was no fault 
of any Advocate-depute that they did not attend, which legally they 
were obliged to do; for the remit of the trial, was a warning of 
them apud acta to follow it, even as they might have been originally 
ſummoned from the county where they live to aſſiſt at ſuch trial in 
Edinburgh. 

At the ſame time, the view or intention of the Advocate depute at 
Perth was, no doubt, that in caſe the difficulty ſhould be removed, 
which determined him not to inſiſt there, new criminal letters ſhould 
be ſerved againſt the priſoner, without inſiſting for the actual attend- 
ance of the Perth jury; and that difficulty not being removed when 
the 12th June came, the diet was then deſerted, and the priſoner 
diſmiſſed : but there was nothing illegal or oppreſſive, in detaining 
the priſoner for a capital crime in the interim, upon his firſt indict- 
ment, fo long as the time limited by law for concluding of that pro- 
ceſs was not elapſed. 

It would be a very undue conduct, and what the 8 hope 
none of them will be ſuſpected of, ſhould the Advocate wilfully, 
and of deſign, detain a priſoner the full time allowed by law, either 
for giving him his indictment, or finiſhing his trial, on purpoſe to 
lengthen out his confinement; and there is not the remoteſt ſhadow 
of ſuſpicion, that ſuch hardſhip could be meant by the reſpondents 
againſt this petitioner, an utter ſtranger to them: and yet, if ſuch 
a thing ſhould happen, it would be no ground of complaint to your 
Lordſhips, or any where elſe, for there would be no end of ſuch in- 
quiries. The law has allowed fixty days to the Advocate for fixing 
the diet of trial ; and, by the ſame rule, a priſoner who gets his in- 
dictment near the end of that term, or who is liberate upon the e- 
lapſe of it, without getting any indictment, may apply to your 

Lordihips, 
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Lordſhips, to make the Advocate ſhow cauſe why he was detained 
ſo long, and 


s not either indicted or diſmiſſed ſooner; and with 
the ſintered as this petitioner he might cry out, veveriry and © op- 


preſhom3c-ahd ff caſchhabovembappencd could it he I 


2 F 14 8 
In ſhort, the law has made certain eee for che liberty of the 


ſabfect, aer t Fever undd Ulay in HalgFf YHA when theſe are not 


tranſgreſſed, there is no room for complairdaig# The due obſerva- 


tion of this. 2 gllept Apyiſhallelwaxs;beake inclination, as, well as 
the duty of the reſpondents, ſo long as it is. their fortune to ſerye 
the crown; but when nothing is done to exceed the bounds preſcri- 


bed byrw untl indeed nothing intended, even within theſe bounds, 


to haraſꝭ uny 9thodibjefs,”the reſpondents hope, that they ſhall 


be protodded fm being difquieted" and diverted from their proper 
buſineſs by vain and groundleſs, and eſpecially by loud and oppro- 


brious, complaints of chis fort; and that as they believe this is 7the 
e eee by 8 Lordſhips as it 
may beh. 


What is abeve ſtated contains the Kibtance of ah printed petition 


and anſwers, which I have EY but I could oe a in the 
record relative to this affair. | 
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Ng. Wn Fuly 1738. 
DaviD HAGGART;: with concourſe of his Majeſty's Adrocate, 


AGAINST 


Mr Janes Hos, Miniſter of the Goſpel at cpu. and Thomas 
Souter, tenant in Ruffel. 


Can execution paſs on a verdicł, Jending aro actes of a generic crime 
proved, each by a fingle witneſs ? | 


HE indictment againſt Mr Hog fer forth, That hs by 
the law of God, the Common law, and the laws of this and 
all other well-governed realms, the bribing, corrupting, ſuborning, 
and concuſling, of witneſles to bear falſe evidence, or to ſwear falſe- 
ly, againſt any of our heges, eſpecially in matters capital or defa- 
matory, or to conceal or deny truths conſiſting with their know- 
ledge, and all attempts or endeavours to the above purpoſes; the 
fraudulent enticing, importuning, ſoliciting, or menacing, of any 
perſon or perſons, to bear falſe evidence, or to conceal or deny 
truth, by money actually given, promiſes. of rewards and good 
deeds, or by other corrupt and abominable means; and all attempts 
by fraudulent means to induce others to defame any of our lieges, as 
guilty of heinous crimes, and thereby bringing them under impri- 
ſonment and trial for the ſame, and, of conſequence, under terror 
of puniſhment, and even of their lives, and alſo ſubjecting them to 
great charges; eſpecially when ſuch practices are the reſult of pre- 
vious ill-will and deadly prejudice, frequently repeated for the ſpace 
of ſeveral months or years, with a wicked and felonious intention to 
murder an innocent perſon, falſely flandered, accuſed, af perſed, or 
indicted; and when committed by a miniſter of the goſpel, to the 
ſcandal of his profeſſion; and where the perſons fo corrupted, &c. 
or endeavoured to be ſo corrupted, &c. are of the number of thoſe 
over whom he is ordained miniſter, and thereby under his influence: 
88 40 yet 
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yet true ĩt as Din enen, as are charged! in 


% +2 No. 9 . 
three different procrſſeGP e. 
Tus bel us found ee and the Jen Leon in che fol- 
lowing verdhi&! 1% They, by pluraticy of voices,” find, That the 
*erimevof ſubornation, or endeavouring to fuborn people to be wit- 
neſſes, as libelled againſt the pannel Mr Hog, is proven in ſundry 
TE exch-firft only by one finglewitnefs; as to Thomas Souter, the 
other pantie! wertint iam art and part in the ſaid fubornation” 
It wrtis objected for Mr Hog; That a fact ſwore to by a ſingle wit- 
neſs is not at ali proved! S0 ſays the law of God, Deut. xix. 1 5.3 
Marth xvii. 46.; John viii, 17.; 2 Cor. xiii. 1; the Civil law, J 19. 
Pac C D eng. Matibæur; tit. 3.; and the low of Scotland; Mack. 
tit. Probation by witneſſes. 
. Thiere is a difference us to this matter between a ſpecific and 
% generic erime. The firſt muſt be proved by two witneſſes to the 
ame fact; but the other is ſufficiently proved by ſingle witneſſes to 
fn gle facts of the fame kind. In this caſe, ſubornation in general 
Was charged; and the particular facts libelled are but qualifications 
f the generic erime charged; Huber. De t eib. $ 18, Gail, Carpz, &c. 
Biſſet's caſe in 1505 ; and that of Clerk, ſame year. And this doc- 
tine is eſtabliſhied in England; Caſe of Sir William Perkins, tried in 
1695 for the kſſaſſilation- plot. And in circumſtantial evidence it 
has been held every where, that when all the circumſtances are pro- 
ved, cach by one witneſs, that the proof is ſufficient, eſpecially in 
an occult crime. At any rate, though the crime were not fully pro- 
Yed, that Would krete 'only f Toth the n Anon not 
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HM I ed "ibs 15 5 no more a generic crime than murder, 2 


Alte TY, Dug The ſuborning one witneſs is as different from 


or theft. 
the ſuborning another, as the committing adultery with one woman 


18 Aifferent from the“ committing that crime with another. A eri- 
bo minal'proſecution. annot. | e carried on for a crime 1 in general; a ſpe- 
cial fact muſt be. Bat, and proved; and unleſs each fact be pro- 


ved by two w rienelles, it is not proved a at all; and the proof of one 
L611 5187 -rime 
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crime is ao proof of a erimingl fact of the ſame kind. —A proſecution 
for a generic crime is contrary to the natural rights aof mankind, and 
to the law of Scotland. Ho can a man defend himſelf againſt an ac- 
cuſation laid for a crime in general dc; Ha particular fact be libelled, 
he can call to mind the time and place Where he waS, and who: were 
preſent, ſo as to prepare far his defence: but it: is ĩmpoſſihle to do fo 
againſt a general accuſation; eſpecially if ſingle witneſſes to different 
facts be admitted; for they cannot contradicttone another, or be re- 
dargutd. The doctors do not treat of this queſtion very diſtinctly, 
but, when rightly underſtood, they ſupport the pannel's ꝓlea; Ganus, 

Rec. ſent. lib. 5. queſt. 53. Ne 18. et e.; Farihacens, in his trea- 
=> De oppoſitione contra difta teftium, 740. 3 200. 2171 288. 


233. oed nonsdont 31 
As to the law of Scotland, the pannel ous not been able to diſco- 
ver one inſtance in which an attempt was made to bring a pexſon to 
trial for a crime in general, excepting, Bariſdale's caſe in 1735. The 
Ubel againſt him ſet forth, That he, and others, did, at different 
times: and places, from April 1734 to iſt December 1735, endea- 
vour, by undue methods, to induce ſeyeral. perſons to give evidence 
againſt the proſecutors as guilty of ſtealing; and next it charged par- 
ucular attempts upon particular perſons. at particular times and pla- 
ces. Rut it was, found relevant only as to the, paxticular facts libel- 
led with time and place, and the general article diſmiſſed. A proof 
came out by ſingle witneſſes as to theſe ſingle facts, and the jury 
bund che. libel not proved. This, decifion. eſtabliſhes, chat it. is, not 
Klevang f lihel ſuhernation ip general, In M, Hog's caſe, the in- 
terlocutor on the relevancy meant only to find the particular facts. li- 
helled relevant, Hence the. court ch checked the Proſecutor, when he 
offered tg lead auy witneſſes, upon | the general, tracks, and 1 not upon 
Anerkennen that this il Presse 50h Bat ee ge” 
Meral ae 8 Ac de but, "oy Paxticul: ar r facts; 1 3 5 a by heſe 
Te on] ly. NT to b y fin le witnell es, and. th ury has, only rnd 
9 m {o proved [, tf 1 — ought to be diſiniſi Fad A Eat. 
no Further r, fuppoling al, 21 i ſuborn witneſſes to prove a ar- 
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genlarnme.agaiatthe proſecmen,gyould-have-beenarelevant charge, 
(theweunflende o6 twe on three dangle witneſſes, deponing to 
acta af che ſame fabornation might he conjoined and ſuſtain. 
ed ab fuffitiontyqthatwonkdinorfoundia condemnation pon this. ver- 
dict forſia xhis: enſe ahiee kintis of ſuborna tion were libelled; one 
to prove fire · raiſingʒ another to prove inceſt; and a third, to ſwear 
falſely in a proceſs of ſcandal. The verdict finds the ſubornation 
proved by ſingle witneſſes without diſtinguiſhing; | ſo that it does 
not appear but the inſtances found proved were one of each n 
and theſe can never be conjoined. 

As to the law of England, the forms and rules of trial there are 
quite different from thoſe of other countries. The oath of one wit- 
neſs-inay be legal evidence; but all the jurors muſt believe it: one 
diſſenter will acquit the pannel. Mr Hog would have been ſafe in 
England; for the verdict againſt him was carried but by a plurality, 


| Witneſſes in the law of England do not mean concurring witneſſes, . 
But to remove-any doubt upon this, by a ſtatute of King William it [ 
| was pnowided, That from 25th March 1696, no man ſhould be at- 
| | tainted of high treaſon but by the oaths of two witneſſes, either both a 
| ſwearing) to che ſame ouvert act, or one of them to one and the o- 8 
ther of them to another ouvert act of the ſame treaſon: and it is en- f 
| | acted, That if two treaſons be charged in one indictment, one wit- tt 
| nefs to one of the treaſons, and another to the other treaſon, ſhall not | 
| be deemed two witneſſes in the meaning of the ſtatute. It 1s therefore 
quite ĩmprqpęr to arguę from the law, of England in this caſe. Mr 
| Hog might as Well argue from the Canon law, which e furry A 
| four witneſſes tc convict a, pręſpyter 1) (11+ 4 
| bY apr gab ſingle witneſſes to each fact are ſuffi- 1 
| cient in circumſtantial ales, it may be true, that a fact proved by a fa 
Gogle witnels may b8-Joined,as a.circumſtance with other facts pro- w 
|  ved,Þy, concurxing teſti onies; . if in a caſe of theft it were pro- al 
1 N ved; by NO wirneſſes, that rhe, profecutor, was poſſeſſed at might of m 
| an horſe, with ſuch, marks;,.that his . ſtable was broke into, and " 
weekend ben morgüng ; nge g Rg witgeſs ſhould 


ſttlac ſwear, 
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feat) thartheparnichwdsin opoſſeſſion of that Hor ſe ar three files 
diſtanceg darly in the ming, and another, that he was if ollef- 
Gon'off the ſume horſe at vv milus diflamct at mid-day; the prodr 
vould be ſufficiendg bedauſe thecrucpuſtulligti was proved and c 
vitneſſes concurred in pointimg vut-the thief, by the poſſeſſtoni of the 
ſtolen horſe, which is a permanent act: but when the corpus delicti, as 
well as all the circumſtances pointing out the criminal act, are ſwore 
4 but by ſingle witneſſes, that) is not ſufficient evidence In Mr 
Hogjs caſe, each act is quite diſtinct from the other; and e 
not one circumſtance proved other wiſe than by a ſingle witneſss 
The occult nature of the crime might be a reaſon for 3 
witneſſes that in an ordinary caſe would have been rejected; but it 
is no reaſon for holding the oath of a . witneſs ot be ſufficient 
evidence. | [rt wo 19111SHih 
Inſufficient evidence cannot be the ee of any el 
The crime is either proved, or not proved: if proved, the * 
puniſhment ought to be inflicted; if not proved, none at all. 
July 1738, The court decreed both the pannels to be infamous in 
all time coming, and that they ſhould pay to David Haggart L. 256 
Sterling, in name of damages, and be impriſoned till payment; and 
further baniſhed them both from Scotland for life; with certificas 
tion, that if they returned, they ſhould be pilloried and OT 
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N. B. In the memorial for the proſecutor it is Spül, That the 
verdict in this caſe was à general one; becauſe it finds the ſuborna- 
tion libelled proved in ſundry facts; atid hecauſe it finds Souter was 
art and part, that is, an acceſſory; Which implies; that Hog was 
found to be the principal. If the verdict be general, it is no matter 
whether it went on good evidence or bad evidence, or no evidence at 
all. It muſt be deciſive Whatever the Sound ef it, Wa. Arhis me- 
moriak alſo argues, That there is cru inthe objection, Thar 
here there was no corpits det; for in many crimes 'thers is none; 
as hs a; defamatlon &. nor can there be in a crime hielt 

conſiſts 
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conſiſts of h malevolent intention, eageded br outer act that 
have mot Had exectf tion. bas II vogt S SN 011 log 
Theft is dunſiter tothis if the memori 1 ; Wh 
which iH Huld Her, chat the” pithatt dad not Teen the ptoſtecter 
Aenborinl wlben Mis We lende rike (1999 7807 en no babago! bas 


211 gan» 2d 000998 1813 no bas ; born d ben od DBA 8 
bod bssb s gailisi es EniHrto es £477 DAVOTS D⁰νννν¹ẽñů , lo Al 
aulgi: 513 10760 lo. wel 
ch ptgg PNA to 2 a 2 12. 1 1742. 
firm baz vs room hang Denn 
-\RoBERT- =_ Ns Tod, with 1 of his Majeſty 8 A 


Ao bris 91850%b4 +1 as ATNST 
57019d barn Hwa 


ot a di ada 8 4 on 
lh boiled o Sepulchr: violati. 5 


[3 to 310 78 
T' 7 HE inditment ſet forth, That where, by the laws of this, 
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SAMUEL. 


Ne O 


and all other well-governed realms, the violating the ſepulchres 

of the Aead, the raiſing or ſtealing away dead bodies out of their 
9953 is a groſs violation of the rights of humanity and Chriſtia- 
nity + jultly , offenfive and ſhocking to all ſober perſons, and of a dan- 

gergus 1 to ſtir up diſorders, in diſturbance of the public 
PAGE zan is therefore a high crime, and ſeverely puniſhable : yet 

true it was, &c. in ſo far as Caſton Johnſton, ſon to the private 

complainer, was buried on the 11ſt April laſt, and his body in a few 

days afterwards was raiſed out of the grave, and carried away. The 
bady, was ſrigeclein his poſſeſſion, wrapped.up in a cloth of, bag; up- 

on which he abſconded : and when he was afterwards apprehended 
there was found in his poſſeſſion an iron crow, proper for forcing up 

the lid of a coffin?” At leaſt, the child's 3 was interred time and 

place aforeſaid, and in a few days afterwards was raiſed, and ſtolen 

or carried away, in which he was actor, art and part; and therefore 

he bught to be puniſhed in an exemplary manner, and decreed to 

pay a ſum, in name of damages and allythment, to the private com- 

plainer. 


It 
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Int was pleaded for the pannel, denying the libel as laid, That chis 
proſecution was a novelty, and not founded in law, there being no 
ſtatute. in chis country making the fact charged criminal. The! en- 
amen of the Common law. De /ep, vial. was peculiar to the Romans, 
and founded on this, that every place was reckoned rehgioſus in which 
a dead body had been interred; and on that account, the altering the 
form of conſecrated ground was as criminal as raifing a dead body. 
Any. V When the. law of nature, the rights of mankind, andi the 
peace and order of ſociety, are violated, puniſhment may, and muſt 
be inflicted, though there be no particular ſtatute' on 'the caſe. 'This 
proſecution is not a novelty, In the caſe, the Advocate and Lock- 
hart of Birkhill, againſt Sir George Weir of Blackwood, tried before 
the circuit at Glaſgow in 1710, the Lords ſuſtain the libel, in fo 
“far as it bears, that the pannel did lift, or cauſe to be lifted, the 
« bodies of the children of the ſaid William Lockhart out of @ * 
« graves, relevant to infer the crime violati ſepulchri, to make 

« pannel liable to an arbitrary puniſhment, and for dama ges; ; to 
„ which the purſuer has reſtricted his libel” © 

The court found, That John Samuel pannel, his being cies 
* of the crime libelled, or art and part thereof, relevant to infer an 
* arbitrary puniſhment, damages and expences; and allow the pan- 
nel to prove all facts and circumſtances which may tend to alle- | 
+ viate and exculpate ; and repelled the haill objections, 2 Kc. 1 
The jury brought in a ſpecial verdict, g 
The private purſuer paſſed from any claim of damages. 

The court auen bin to be hip ped, and baniſhed: Mo ſeven 
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A l it 
1 THE, Francis Anderſon, and Barbara 3 . 


NDREW 

4% £547 bas 
Murder. MNben the indiftment © againſt the principal ſpecifies when and 
where the fatt was committed, it is not neceſſary to libel the time and 
place of every circumſtance charged againſt the acceſſory —What conſli- 
ears Footed "murder? Does confilivm wy ope, or ratthabition ? 
ils Lads $5 ard 64s bes 97 
HE. indiclment was as follows;-* « That albeit, by the "ng of 
God, and of this and all other well- governed realms, the 


threatening to murder any man, and the afterwards violently inva- 
din ng Wi and barbarouſly and inhumanly murdering, and berea- 
ue him of his life, of premeditated malice and intention, and fore» 
though kunde or the exhorting, adviſing, and inſtigating thereto; 
and, e atio thereof after committed, and aiding and aſſiſting 
11 mur eden, the concealment of the body of the perſon fo cruel- 
Lan 12 ar barouſly GUM or being art and part thereof; is a 
, amaerit 48 undef 
128 That vou the ald Andrew. Fithie, Francis Anderſon, and 
Barbara 78 are cach a and every of you guilty, or at leaſt art and 
part, of the e faig rim 3, an ſo far as, upon the Ith day of June, in 
tis Preſent nt year. 1746, or upon one n other of the days of the ſaid 
month, or of che month of May immediately preceding, the decea- 
x! 115 Catanach, late ſervant to the ſaid Bailie William Ogilvie, 
5 in 2 corn yard adjacent to the village called Meikle Kenny, in 
0 1 0 Kingaldrum, and ſhire, of Forfar, converſing with ſome | 
oth ag riqns, there, and ſuſpecting no harm, you the ſaid Francis 
on 


„(Cho 1 nen days before did chreaten to mürder the 


fa Job Caranach, or put him out of the way), and Andrew Fi- 
wy I tie, 
N 2 - | 
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thie, came up to him in the ſaid corn- yard, and, under pretence of 
having ſome things to ſpeak of to him in private, you two led him 
w a corner of the ſaid yard, out of the fight of the perſons With 
whoſa he had been in converſation; and when there, you both 
grappled with him, and threw him down upon the ground ; and 
while one of you held him down cloſe on the ground, the other moſt 
cruelly and barbarouſly beat him, and ſtruck him on the head, with 
a Kone,” till he was diſabled to riſe from the ground; and then both 
you, the ſaid Andrew Fithie and Francis Anderſon,” continued to 
beat and wound the ſaid John Catanach with tones on the head, un- 


til you cruelly murdered, and bereaved him of his life, and left his 


dead body lying in the place where he was ſo baſely murdered; un- 
til you the ſaid Barbara Couts came, and, upon ſeeing the ſaid dead 
body, commended and approved of the murder; but blamed the 
murderers for leaving the ſaid dead body in a place ſo open and 
poſed to view, and adviſed them to carry it into a ſtable adjacent to 
the aid corn- yard, the better to conceal the murder, and furniſhed 
them with a hand-barrow for tranſporting it into a houſe ; which, 
with the aſſiſtance of you the ſaid Barbara Couts, they did accor- 
dingly; and in the dark of the night immediately after the murder, 
they, after having adviſed with you the ſaid Barbara Couts how to 
diſpoſe of the ſaid dead body, the better to conceal the murder, car- 
ried it to a remote place, called Scorrochill, in the pariſh and ſhire 
foreſaid, with the aſſiſtance of others, and there threw it into a marl 
or clay pit; where it was afterwards found, with the head full of 
wounds and contuſions, and the ſkull fractured by the violence of 
them. And you the ſaid Barbara Couts, not only commended and 
approved of the ſaid murder after it was committed, expreſſing 
yourſelf moſt barbarouſly, that the ſaid dead body, when you faw 
i immediately after the murder, was the blytheſt or moſt joyful 
fight: ever-you had ſeen, or in words to that purpoſe; but turther, 
before: the-murder was committed, yon” the ſuid Barbara Couts ex- 
boned and perſuaded the faid Francis Anderſon ts commit it, ſay- 
ing to him and others, That if you were able for John Catanach, 
me | 4 P 


you 
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you youl id murder r him, or © cut eh Tak, £ with' ys our” own hands, 
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and ſought for, a proper inſtrument for that ike particularly ai 


ſhearing-hook, Which; you 4 1 7 ound no He 33 fit for 80 purpoſe 
And the wh e m3 TO TO 90 2 things pee LL] t yo b are indi ed and ac. 
cuſed as above, or th e molt | part oft, them, were admitted And a- 
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prong. e. by you, as to yourſe urſelves Wied and teſtified and decla- 
red, a far as 125 ncern each the others, on the z0th day of june 


laſt, in chis . 746, in prefencé ö of Gkorge 4 engen of 


01 R 
rf egowny, .E DIET: 0 5 56 ben of Forfar, at che 


caſtle. of Ghai, as appe 1530 your declafations taken down in 
PSs 55 555 : plac 2 En & ove mentiohed the declaration e- 
nd Dew Þ Fiche, belilg figned by you and the faid 


Fad} £1 
3 Cam 4 declata Wit etnitted by you Francis An- 


and 55 7 N ih 
Jerſan, be 175 you and the faid George Campbell; and 
1 n 1 15 57 700 Barbara Couts, being ſigned by the 


* 4 : ii 4 


= Sg Chr bel ll in your pr preſence, you having declared to him 


0 which ſeveral declarations are lodged in 
2 5+ 4 11 0 fe the Kh cure of juſticiary, before Which 


yqu ae an dicted, rg that yon may fee” the ſme, At leaſt, time and 


place faraſih e he Bid 0 ho alen was bafely, eruelly, and fe- 
lonipuſſy Mur rdered, 28 ere UE, of his life; and you, the ſaid An- 


der! 84 1010 
drew Fighie, Francis, Anderſon, 5 Barber eine rp 
you actors, or art a pa „or in "adviſers; pepe and 
congcalers thereof. Which,” No” aer EW 119117: ned 5y 


Va igus- defences; both dilatory and peremprory, were offered A 
a he pribocn t thoſe of the Kut Kind pleaded for Barbara Cours 
are. che ' Forth 9 ky of oblervation. aw03 907 Mat witmpa bas yg 


lt Was conter er part, That as the futoitoneto Br gare 

che adyicelibelle ell, 4 5 25 Solch, Wie neten ought to be diſ- 

milled. Fur _ - HY leg ike advifing to murder; confelum ſe 
9 bY B60 005 OA 21 Lie ok Parquiiarfo ns/aghinſt Macintoſh 
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elder and. yo e oo. fa et 7 In that cafe, it us dharged, 

that the murde done and Contes Ef fuel. à place, and at 


fach a time, by John, — James, and PEN. 
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ſons te the pannel John Macintoſh elder. And | the guage; | in which 
the cr1 e is charged 1 in the indiftment againſt the pannels i is in theſe 
words: 41 which was Zane by the command, mftigation, "bounding but, 

and ratibabition « of the pannels 1 Macintoſh « or Angü 8 Macintoſh, 

father a A) nd brother to the m murc derers , or one or c ele ol of tent n 1 hag 
whereof they are actors, art a and part; 1 and therefore conttuding 4: a- 
gainſt them the pains of law. en | on 
It being debated by the : lawyers | for. the pannels, Bw far com- 


—_ or bounding out, in the general, could | be ſuſt ſtaihed, as rele- 
vant. to infer the pannels acceſſion to the murder; "the lawyers for 
the proſecutors did furcher ſpecify the "fveral expreſſions | and 
circumſtances following, as implying. duch command or man- 
date, viz. that John Macintoſh | the, e 4 bis dns theſe 
ret Go to Forfar, arm yourſelves. wil ER piſto ols and words, 
take my ſervant with you, and bring Robert Far hs dead or 
alive. 2do, That ſeveral times before the murder, he faid, He 
« ſhould. have his life, for the many a affronts and injurie '* he had 
+.done-him,; though he ſhould ware two 35 17 beſt Lon in the uar⸗ 
rel; and who would, or durſt, {peer after f, ? 57 That At anos 
ther time, when, his ſervants told kim they 10 ö met with" Far- 
*:quharſon, the. defunct in the foreſt of Hegi, he the pannel 
« curſed and,upbraided. them for n. not raking : om Min an le or! arm, 
er even his life; Neclaring, that, | if they | 8 i done it, he mould 


{18 ITS TO 2100 
* been their warrant.“ f 


As to Angus Macintoſ the K pannel, It 1 B62 ge, 
and oſſered to he provgd. 8 That the day, 405 the murder.” her made 
* ſearch and inquiry in the town gf Forfar 1900 che defunct N75 ha- 
Ving got notice where he was; he ſent apd obi af 2 out own 
 *ibrothers,; and their acco complices, f 97 Ws own e. 16 arms 
Halter the defunct; And after, the murder r, when” his üiſter was la- 
Aemantiugf che lose, of N off 9 885 who had fallen 1 in tlie 
twill, ads eee That ſhe had reaſon th niche For 
# themp-Linge they: had got the. life they were Trtking, er Wortls to 
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01 Ther dvriyers for the paititks/pontended;7 Ihr che &xprefliont-con. 
defurnded oh.did-dot,ampout arntandetelor Sbummdin out to commit the 
murder. bon1&d9 ei oflt es „181 yas A .oinbaom Mur WqwWon og 
pam ich debate the! L pronduncedthe following interits 
enter paz Suſteinſthechbd againfi the pannęls as art and part; an 
find. hat command and baunding out, in: general, falls: under 
*/ che.compaſe of arcand partcin.fuckcaſes:rbut:finti the particular 
Aualifiotioas condeſcanded on craft inclement to extend ito; mandate 
5,07; houndingout, {9 as te fonndꝭ a crimisalepurſuit ?! q 
Hu. When all the circumſtances libelled againſt her are taken to- 
gether, it 15 impoſſible to figure a Rronger - Caſe: of art and Part; 2 
term in che lam f Scotland which ſigräfes the concern or hand 4 
perſon has had! in crime who: wes pot: the principal, .but: an ac 
ocflarysiby adyiſing and aſſiſting. How fur the cireumſtances ſpe» 
cified. arg ſufficient to inftr art and part, is. an arbitrary queſtion. 
This, pannel inſtigated and promoted the whole; ſhe. earneſtly, in- 
træatefl Anderiontade! the: deeda and without her influence, it in 
all, probability; would not have heen perpetrated: So far did her con- 
filium go. And qs to, the ape, ſhe came in at the concluſion of the 
tragedy, vatifſed and approved of what had been done, and aſſiſted 
in gonegaling it from the ays pt juſtice. 2e 
Thel proſegurog doeg ht maintain, that: order or advice is mne 
per ſei He is under no ntceſſity of doing ſo; for in this indictment 
itlis from alhori maſt of the circumſtances, that art and part is infer- 
red; Mackenzie, 5. t. H 3. 8. 9 The canſilium cum ape, as qualified 
in the indictment, 15 Televant. Perſons who conceal. the criminal, 
or aſſiſt him in making hig eſcape, are numbered by the doctors. a- 
mongithole gui ; apers ferunts. Matt hg nen cr 34S 13, 3. Caſe af Robertſon, 
ſtated by Magkenzie, loc, cit., This pannel concealed not. only the 
murderers, but che murder. . Mhererever it appears from circum- 
Rances, .thas the; cxrime-uould;nox haye been committed but for, inſti- 
gation. or advice, the inſtigator or. adxiſer are extremely culpable; 
and g ver); go reaſon. js given by Zoeziug, Gam, ad. bit. Ad lg. 
105 de bed 1677 Qua Kaen 1. Vere cauſa l, inſluens in la- 
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lem eſßeitum. And when there are qualifications off ratihabitioti ſo 
ſtrong as thoſe in chis caſe, the doctors declare, chadifuch 65atihdbi> 
tio comparatur mandato. At any rate, as ſhe is charged with»being 
artiand party that mik&-aneterancytoÞ itſelſ eis lfalvi iir / then pro- 
ſecutor to libel all the: facts to him Fnowns Fröthe doeh art and part 
is/inferred; but as ſeveral fats, Unkndwn to H the Ache Gf fra- 
ming the indictment, may come gut upon tlie vide the panel 
maſt be remitted to the jury) upon the geHZe ini. and 
part, though the facts ſtatod, as dnfer ng d in E i nuietment, 
ſhould not be thought ſufficient; and therefore che proſteütor has 
ao occaſion to combat the deeiſion if the eaſt of Mäeintöſh. The 
judgement in that caſe finds, that command or bother but, falls 
under art and part; that is, command; or hounditig ont, is orie 
cireumſtance amongſt others from Whiell af and! pare is inferreeÞ 
and that is all the proſecutor maintains; In the eaſe of Maeintofh; 
it was not clear from the circumſtances and expreſſibnis char he ac- 
tually deſigned or commanded the murder. In this caſe, it will pros 
bably appear from the proof, that this” panel Wäs; afid eonſiderdd 
herſelf to be, the ſpring and occaſion of all tha happened. © 
As to the time and place, it is not neceſſary to ſpecify them as to 
every circumſtance previous or ſubſequent to the crime cliarged, it 
is ſufficient to ſpecify the time and place! when ande where the fact 
was committed. When and where the advice wastgiven will come 
out upon proof; and it is charged to have been given before the 
murder, and will, it is believed, come out to have been given with- 
in the time ſpecified in the libel. Her acceſſionꝭ after tlie fact is ex- 
preſsly charged to have been om theduyxhe murder was committed. 
' Replied, The law expreſsly requires *merti6ir' of the place, J. 3. N. 
De accuſat. where the form of an indictmeit for adultery is ſliortly 
given; and all the doctors agree, the time: ſhould alſb be ſpecified; as 
otherwiſe the defence of alibi Would be often eteluded: and both 
time and place are required by Qin. Airish. E. BS. In this partictg- 
lar caſe it was abfolutel neceſſary to mention the time, in order to 
determine whether it was criminal to Wop de erpteſfoans Mhell&, 
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fat if ey cap from dariyesrs one fore ther: murder, 
chez ud nobbeapphed a te hure, contributed in 
the leaſt to bring it about. © ahnrtt ar bog, 
eld praſequaat's: a8 ſ vrt his cis by ed eng datiafactory 5 for 
tima and pldce: ought: to He parurulasly mentioned, either expreſsly 
in everyurticla n ty arcierandce; tothe; time and place; formerly 
mentionetl ain: the indien n Reſi des, a han is charged, in chat part 
of the indictment, from the words, but further, &c. is no part. 
bircumſtanceraf the c rim f murder charged againſt the aw pan- 
nels lim pſoparate: article, and a: ſeparate crime 
ln the ſacond place, The ad viſing and exhorting to commit a aims 
i not of inſet cri minab i Eſpecially. when it is not alledged the ad- 
vice, gaxva α ion Roche erima. Ar advice by one free ſubject to 
another meta bas po dependence on the adviſer; lays the perſon ad- 
viſad under no obligation to fella, the advice; he is left to his own 
free wilk,c, Heneg ſuch an advice, can have little or no effect; and the 
Pref pHOR, is, the crime would have been perpetrated without it ; 
i thas he, ꝓrgſequtor is burdened 5 a proof of the contrary; Me- 
usch. He arb. judi ail 1945 Hoe. Comms, ad tit. 4d . Corn. de 
Aead. od ãs cue, conſilium by the Roman law does ſometimes ſub- 
ject to an arbitrary puniſhment; ; but then ſuch conſilium denotes, a 
eontrixanca pr machination $i help, the crmingl, and participates. of 
bir, Several gets gifdipguilh berween + ſimple adyice, and ap advice 
dum ope 3 f. f tuft; He ab! « gue. gx delict. naſe, £1 30. $1: of. De fur, 
40295 fs, De is gun net. 15 Our term. art likewiſe imports contri- 
bee ene Mold fiaisgs bavreds witsraqt tor 2rmits 
„The artigleß in rheibe] which relats co.adyifing and racifying, ar 
ont aig aggyalifications ox gixcumſtances for inferring art and part, 
but. as copRituting à particular crime, diſtinet from chat of murder; 
therefors, the,re|evancy,of theſe. artieles mult receive a determination. 
Perhaps the.prpſecyios had, Apne better had he charged the pannel 
wiſh being nne eee murder, bopy, deſcending t9;fir7 
> chough it qſeems te be the, general aan der bab ee 
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Seis e une partüeuda Ly ehr gel, m6 Which Are ihndcpate drt befer. 
gut Be chat as eee Beep are be 
judged as it ſtands. © d 11 gnHiid 07 tal 905 
0 ah Gifs ufig bi hrung were eriminab pn yer] chelex- 
ö lelled de not Arti t ü IU MeH. Theycare biet the looſe 
ctpreſſions ofa woman's tongue, withiabary determined: meaning; 
and might have proceeded front a riomentity quarrel, not worch no- 
Gre: . 04.2 3295 IIA, e ebe 213 A an>mfoibai 21s 1 
thy; The approving of erithe after it has beett committed: and 
the concealing the perſon guilty of it, is not criminal puniſhable, 
Some doctors think it is culpable to ratify a erime chat has been 
committed in the name of the ratiſier: but that opinioh ist not ap- 
plicable to this cafe; nor is it generally recdiveil i Marth ens; ci r. 
r 5.7 "MibcR2 5.2% $A tor the Ct 
d&vour to conceal the murder; and not diſcovering the perpetrators 
of it, no lawyer ever Hinted that was a crime. Concealment is only 
puniſhed; and by ſtatute, in tlie caſe of treaſon; Kid is called ig pr. 
fro f treaſon.” The being active 6 r 4b u Ee che Sell ef 
the law againſt guilty perſons is a very different affulr. In Robert- 
ſon's allt there was much more than” bl bare approbàtion or ratiha- 
bin:: i 6097 een VISTILONS 18 07 159: 
As to Gir proteins lg cnc "yu Ab rel bare ze belle And 
makes 4 refevancy of TAP by Nitdte' it A afwered,” The ſtatute 
ſuppoſes, chat a crime is ſpecially bargen 15 8 inAidenr; ; and It 
never cold mean, that's perſon mipht be decufed às Aft Sa part of 
a crime not ſpecially charged againſt himſelf. SupPOHE A Hbel f 
charge A with murder B bn füch dag gt füch à plate, or chat 
ue Nah Art and part of the 1mürätet, TE wr öülct net be gGodf becaüfk 
it docs Hot ff pecialy bt Wan böte e UV "dh Coitttnitted; and 
alt And arte Would not fupply the defect, bechüfe cler 18 N Krit 
Hp chr ed to Wielt t Md Bft et RH?" &Tkfteü If (00 
per Toi Art charged in an indietmefnt with kreten cartes, cle chte 
ef Ak Shd att ttt be utiderftbod to reftr do tlie crifhies charged a- 
flint euch Tefpectlwely, ſo As to infer oily That acht Is hrt and part 
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———— —— 
different pannels as art and part of the crimes not charged againſt 
tbem: far Canldexbis be done, the agticle f ark l 
rend uch wider chan the charge in che ãndictmentg: whereas it yas. 
only intended ta comprebend ſome — — to = 
crime charged, which could not be known till the proof was led. 
From all which the pannel concludes, that as the libel does not 
change ber with having any hand in the actual murder, but only 
with the ſcparule crime, of àdviſing and anſtigating thereto, and ap- 
prchving thereof, thy dauſe of apt and part eaunot be extended to 
bring her in as art and part of the marder, but miſt be underſtood 
— the crime of adviſing, &. And with. reſpect to that, 
ſhe has hown there is not any one relevant alledgeance in the libel, 

The Petr ter has Hbelled on-confeſſions or declarations, which, 
it is pretended, were made by the pannels. But theſe being extraju- 
dicial, artnet proper evidence Beſides, they were.. procured by. 

Promis and ae, d e what is called Barbara Cquts's con- 
feſſion, it is not figned hy her, and cherefore cannot proye againſt 
her, fuppoling it had laboured under no other defect. 

The court; July 30. 1746, found che pannels, or y of the: 
then having, time and place Rbelled, murdered the deceaſed Jc 
Cltantehs or their being arr and part cherecf, relevant to in- 
fer the pains of death, and confiſeation of moveables; and; "tides. 
An, found Barbara Couts pannel, her having uttered che expreſſions 
Ubelles or any of chem, or her having, in manner libelled, aſſiſted 
co/conceal the fail} murder, relevunt to infer the pins of hw; but 
fot Weakening that pare ef the evidence faunded on their confeſſions 
Ubelled, allowed the panels to prove, that the faid-confettions were 
eitorted from theng by chreats or promiſes: and repelled che haill o- 

dier Gjections and defences proponed for che pannalg arid» remit- 

tell“ Ke! ni (OM aid oV on aldsqeont zi 3d 1843 31905 21 
"ke jury ity, Agr; "ladimoutly/ found Aided and Bichie guil- 
| ry, ak NG eee 

b That 


Joly i946. Tus Nins agaidt/Fivnin) Ee. Grp 
2 Barbara Couts did bear il will againſt the defunct Jom Ca- 
tanach, threatening to do him miſchief; but do not find, that the 
«was acceſiory tò the murder.“ Upon this, Anderſon and Firhic 


were adjudged to be hanged; and Barbara Couts EET _ 
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Coun, Can of Kilberry, I, late Major Command lant o of 
. the 100dth regiment of foot. 


Stibment is exigible from an officer of the army A 
"ter by a court-martial abroad, and n 
thong hb he was not pardoned, but Sifered Po: | 


N the 6th April I 7b2, Major Campbell was brought to. wal, 
in the iſland of Martinico, before a court-martial, conſiſting of 
8 officers, for the murder of Captain John Macharg of che 
Lopdth regiment of foot, on the 26th March preceding. 7 
The court - martial pronounced the following ſentence. The 
court, on due conſideration of the whole matter before them. is of 
3epinton, that Major- Commandant Colin Campbell is guilty of che, 
erime laid to his charge but there not being a ſufficient majority 
Hof voices to puniſh with death, as required by the articles of Mar, 
*.the court doth adjudge the ſaid Major- Commandant Colin Camp- 
dell to be caſhiered fur the lame: and it is the further opinion of 
* the court, that he is incapable to ſerve his Majeſty in any. milita- 


*|xy;employment whatſoever,rrSigned, by, Eyre Maſhe Licutenant- 


:*Colonel;, Preſident, and by Richard Baillie depute Judge-advocate, 
iT” 4 Q and 
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andi certiſiad ſty che o faxe ſaicd Charles Gould, depute judge-adyo- 
H cate general of-, his:Majeſty's: forces. q 903 doudw ; Nil gig. gd 105 
This ſengenca ws confirmed (by: the Rang, andithe Major. caſhier- 
echun ni aavsls nsd3 to on od 05 bY189qqs yelt ,bamow eig ONO 
i Ihecfather / brother, anch ſiſter, of the deceaſed, brought an ac- 
tion before the court of ſeſſion aguinſt Mr Campbell, concluding for 
Lo2000! Sterling as ànd affythment, founding upon a copy of the 
prodf ant prubeedings before the court- martial, certified by the de- 
put jullge- advotatel general of his Majeſty's forces to be a true co- 
py] xitkers from the originals in the office of the F 
ral, kept at the Horſe- guards, Whitehall. 

Tl Lord Ordinary took the caſe to report, and ordered Wee 
tions. ThE purfuers anne ted to their information the proof on both 
ſides taken before the court- martial; of which they gave the follow- 
ing ſummary. It amounts to this, That the defender Colin Camp- 
bell having received intelligence, that Captain Macharg had, upon 
different joccalions,rexpretied himſelf in an improper and injurious 
Tranter of him (ther (aid Calin Campbell did, between the hours of 
ſevere and eight af the evening of the 26th of March 1762, write a 
peremptory letter to Captain Macharg, requiring immediate ſatisfac- 
tion; org in other words, challenging him to ſingle combat: That 
immediately upon the back of this challenge, the defender, armed 
with a ſmall ſword in his hand, and a bayonet by his ſide, repaired 
to Captain Macharg's tent; whom he found fitting there, having no 
arms but a broad ſword, and, in great heat and paſſion, called up- 
on che Captain to give him the ſatis faction demanded: That Captain 
Macharg excuſed himſelf from engaging upon ſo unequal terins, as 
ke had then no weapon but a broad ſword, an im proper inſtrument 
to engage with in oppofition to à ſmall ford: That the defender 
thereupon gave the Captain two or three ſtrokes with his fword, and 
felzing kim by the breaſt, pulled him to the tent - door; whereby the 
Captaifi, being obhiged to ſtand to his defence in the beſt manner he 
could when thus unequally matched, received ſeveral wounds: That 
in the ſtruggle they botli fell to the ground, the defender uppermoſt; 


5 82 who 


far h/. Alte aks agink EMU L. 1 1 673 
lo theretiþod,/ in an infolting manner, threatened him if lie did 
not beg his life; which the poor young man, in the agonies of death, 
was com pelled to do, and immediately expired: That upon exami- 
ning his wounds, they appeared to be no leſs than eleven in num: 
ber, two of them mortal: That theſe wounds, when viſited by Ikil- 
ful perſons, appeared to be given by different inſtruments, one of 
them in particular correſponding preciſely to the defender's bayonet, 
which at the time was found lying near to the tent unſheathed: That 
the only hurt the defender had received, Was à ſingle cut in the palm 
of the hand, which he muſt have received by his having catched 
hold of Captain Macharg's broad ſword, and the Captain's drawing 
it through his hand. So that, upon the whole, it had all the appear- 
ance of being a foul murder, committed * nen man, in a 
manner unarmed. 5 1872 2 fl 
The proof attempted on che part of the odeferidir, was, TY To 
his character, as not being generally quarrelſome; 24%, That he 
had met with ſuch provocation, as no gentleman of his profeſſion 
could put up with. And there can be no doubt, that if the defend- 
er's behaviour had been in other reſpects proper, and that this had 
appeared to be a fair duel, it muſt have had great weight to alleviate 
or exculpate, when tried by a jury of brother- officers. But when 
me other circumſtances; attending this murder were taken into the 
ſeale of evidence, particularly the invaſion made upon Captain Mac- 
harg in his on tent at that late hour of the night, the inequality of 
the treapons; the ſtrokes given, the pulling him by the breaſt to the 
tent- door, the great number of wounds which the Captain had re- 
xeixed;»oonc.ot them apparently with the: bayonet} and which to ap- 
pearantemuſt have happened after the Captain had fallen, the whole 
had ſo black and ugly an aſpect, that the ere could not a- 
void. pronouncing the defender guilty of murder. 

2c: The:defenger;) in his information, alledgecdni r of fat, That 
there; were man probabilities! and inconſiſtengies in the depoſitions 
:of the witneiles for the proſecutors; and he. annexed. to his paper the 
:Judge-&Advacate's ſpeech to the jury; Which is as follows, 
uw 4 Q 2 a | 
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105; appraend:it tobe qm aero euro H tlie erOWw l to 
dum, vp.the gr,; t elideavburyrth gi ve light to every part Ef it 
hat maꝶi tend to. conviftion of tha crime uh w elb / as to point out 
SIS) HENRI elbe favour pb the priſbner It Hat 
dern Halls, proved,! dla che ptiſaneo went Captain Macharg's tent 
an the evening of che a eth / March laſt, a ſhort time beſtie his de- 
ceaſe. Monald: NMoriſorb has vorn, That afterifome expoſtulation in 
the rent, they botky game out ſtrutzgling aogarbers1 Corporal Gities, 
pie, Ras. depoſed, a Thot the priſoner n pulled io the dedeaſed; and 
faruck, him ghree, or four times ini che tent, without his making any 
reſiſtance. A diſpoſition ito, paſſire ĩs much tobe wondered: at, under 
ſo great an indignity and aſſault. The number of wounds on the 
decanted has been ſuiſiai ent attanded to bythe cburt; and all the 
evidence agree, he begged his life two or three times. 

On the cher hand, it muſt be remarked in favour of the priſoner, 
that therg is hõ here, inithe courſe of the trial, any poſitive proof 
of mprdex, cha, grime he is charged with. It is notorious, that he 
had received groſs abuſe, and ſcandalous aſperſions, from the decea- 
ied;, in man public companies; a provocation ſufficient to call him 
chat in this; reſpec, an officer is often reduced to a moſt cruel dilem- 
ma and diſtreſs: he is either neceſſitated to act againſt the laws of 
his country, or lead a life of infamy, worſe than death. John Mac- 
culloch and James Ralſton, evidencrs for the priſoner, have ſworn, 
they, heard a-claſhing. of arms, rhich continued near three minutes; 
and. che fo chart heſa N broad {word with; Captain Macharg 
25-he-came; of thei tent hich glageed by the light of the can- 
dle though none af the gvidences for the crown heard. ſuell a noiſe, 
or HN An Arms With either. It is evident,, however, there mult | 
hayebgen2Fms-1) Marculloch farther depoſes, The priſoner came 
oxt Hrſt, ,2ndahay Captain Macharg followed. It appears: alſo, chat 
the pxiſonerchas xeceryed, 4 wound iÞ bis left hand, partly on the 
back, of it Nchich is a ſtrong preſumption the deceaſed, v as, ar med, 
and on his defence 1 ſhall not enter into any part of, che evidence 
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where-mattets of opinion is neernedf hat dt d’ Rave RE! rdlation 
to the charge. In matters of dw d An. igROTant; Hor 
can it be expected i ſhould umdaiſtand alem he YU theres ont 
point I may venture to exphimy IH dN,ðEã́— hag beer Fournd(dtia 
in his tent, chen the court undonbredty vd be dhHged tb fd 
guilty. But that was not thefbaſe ih- / was fb und fol wt fore di- 
ſtance from the tent · door, afttt a. oonteſteandieriad rf minutes; 
bettreen the priſoner am u.] Witte ive ſtreng Ted ſont SARA 
be was armed, and om his defence the evidenceFy Nhe crbwIH 
chere is a conſiderable difference with regard te time? Hut thls-is all 
cee mann in N 


tions. min r Otustis bas yiinglDar us 15915 
at is dil the mm "who dee ee rh aca mater 
and evidence before them ẽ Ui 


Ihe Lords, on adviſing the . ordered mveltwetdley© 2 
Feb. a4. 1767. They repelled the defences,” and found af aſ- 
fythment due, by a majority of eight" to five, ineludrug the Lord 
Preſident, vrho was in the minority. 62t bas 2luds etortg byvizego? Led 
Mr Campbell reclaimed againſt this judgement,” Ie had" pleaded 
in his former papers four defences : ff; That murder, not being a 
military crime, was not cognoſcible by à esurt-martial, but triable 
only in the ordinary courts. 5518111 19110 21 od : elo ft 5 R 87 
Au. He pleaded no ſuch declinature before the (ourt- martial. 
That court would not have judged the caſe, nor wbuld the Soverei gn 
have confirmed the ſentence, had not the competency Been "peſecty 
clear. It is abſolutely neceſſary, that crimes and offences hot pro- 
pefly military, ſhould be triable by eeufts-martial, when armies are 
ſent into foreign parts; and tlierefore it is ho ineroachment on the 
laws and eonſtitution, when the Sovereign, on ſuch occaſions, grants 
commiſſion to the commander in chief of the Britiſh forces abroad, 
to hold courts- martial for the triahof alt crimes and offences: Had 
che court martial acquitted the defender, their ſentence of acquittal a 
would have barred any after trial before any other court for che pur 
poſe of inflicting puniſhment ; and if an acquittal by that! Cue 


would 
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wwoultl Ba be Gperketecl in s flv it Eonvidiow” or ſemenee Con- 
demnatory bY tllat court whit operate itt equal fbrre againſt him. 

usebendsdef nde: Tlie crime charged having berm committed in à fo- 
reigu cE,ꝓM/mx, not firbject ti dhe wiflliftibn of this eourt, it canndt 
take RIH Off 57 55617 07 znizq 38 099d n ory 151511 
*1 if? This defence fp that erimes of tlie deepeſt die are lo- 
cz Which is # miſtake: See the argument for the crown in Taykord 
caſe, No 76.] | ga0T# D099'2u 10 19819v8 953 289 12 445 
Bur further there id H criminal proſecution ne on before 
che churts of this tuuntry a guinſt the defender for the murder com- 
mitted! iti Martinice! The trial before the court-martial there is x 
perpetual bar to ariy after proſecution for that crime; though, ac- 
rd tothe fiir defence, it ought not to have chat effect. This 
action is A cim of civil night for damages, ariſing ex delicto; of 
Which the defender Hig bee convicted by the ſentence of the proper 
cotitt upon CH pete evidente. Delinquendo contraxiſſe videtur; and 
therefore; tiugli it were incompetent to proſecute him in Scotland 
for cim CGimHitted in Martinico, it is elearly competent to pur- 
file Kith here, ee le Has” a teat a for dama- 
ges. M 

"Theſe two Acne dee Geppes . in the defender 5 ease pe- 


of Wich Was confined” to the geber twe'; * . a it ſtatede as 
fold. diigo 185 e 2G6W 11 1921197 Ho 


YAGI Unidos VII nac 7910 ci 

- [Upon the of n e PI eee Sos. to 
maintain, That the action of aſſythment known in che law of Scot- 
land in che caſe of murder, is only! competent; where the ſovereign, 
iti virtue of the prerogative oß mercy, interpoſes to reſcue: a crimi- 
nal fromthe puniſhment of the law, by granting a remiſſion. if 

A due attendance to the origin of aſſythment in our law, may 

probably Eftabfe us td Fort 4 diſtinet idea of thoſe caſes:to, which 
dune actors Properlywapphicable: It muſt be vbuidus to every per- 
ſo wks reflects om che -oHigin of ſociety, and of nations, that cri- 
Nun! juditatures would galn footing mack; later chan an) other of 


A BIUiisg thoſe 


3» os 


D ' © @ e e cy 


— 
— 


thoſe inſtitutions which ;eyery givilized country bads. abſolutely ne- 
ceſſary for the ſuhſiſtence of ſociety, The: barbarity/, of ; ſuch times 
would, not ſubject itſelf to che controul which arifes-from.; a. ſyſtem 
ef regular puniſhment; and ieh IN, fe an believe thoſe 
writers who have been at pains to trace the origin and progreſs of 
ſociety, they ſeem all to agree in. this, propoſition, That in barbaxous 
ages there was, no eſtabliſhed or regular ſyſtem of puniſhment, hut 
every perſon was the avenger of his own wrong. . 57 ＋ Ste 
Such practices might ſubfiſt in an age, where, in evexꝶ other par- 
ticular, there was a correſponding rudeneſs and harbarity, ut it is 
obvious, that in ſuch a ſituation, ſociety could not ſubſiſt, fa ſoon as 
any principles of law, good order, or government, came to be un- 
derſtood. Accordingly, the next ſtep in ſociety) Wag, 4g:lay hold of 
the avarice of men, to deprive them of the dangerous, privilege of a- 
venging themſelves, and to fix ſtared, compoſitions, to be paid by 
the offender to the party injured. Theſe were accordingly aſcertained 
in all the northern countries, (Tacitus, De marib. Germ,), as, well as 
in Scotland, (Reg. Maj. lib. 4. cap. 19. et 4, for che molt atrocious, 
as well as the moſt trifling crimes, under the ſeyeral denominations 
of Coo, Galnes, Vergelt, Kelchyn, Enach, Cc. 
Although this method of redeeming guilt, by a \Pecuniary ranſom, 
was in ſome degree better than the other method, of eyery perſon be- 
ing his own avenger; yet it was impoſſible that ſo unſuitable an idea 
of puniſhment could long prevail, when ſociety continued to make 
its natural progreſs. By ſuch puniſhment as this, a manifeſt advan - 
tage (if a licence to commit crimes can be called an advantage) was 
given to the rich over the poor. It became neceſſary that a mode of 
puniſhment ſhould be eſtabliſhed, which lays an equal; reſtraint up- 
on all degrees of men. And hence government, by, degrees, came 
to aſſume the power of inflicting puniſhment in more atrocious 
erimes, without regard to the wealth or dignityof the offender. 1019 
As it is impoſſible that any: ſyſtem of aN whatever can be com- 
piled, ſo as to touch every particular caſe that may occur, this ne- 
cellarily produced that power of mitigating the rigour of law, where 


Nod! particular 
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particular alleviating circumſtances called · ſor che inter poſition of the 
Sovercige, in D] de poer of liſtening to the cries of mercy came 
in this Hatine®'td be centered. to aibnisit bas etttrisc ATN 27t5 + 

But Koweverinecoſſary-chis part of tha royal prerogative might be, 
it is eafy-to-mbivey it vu, in its origin, be viewed with a very 
jealous eye by a people hoſe barbarity would: ſtill teach them to 
reliſh the idea of being their own avengers; and when they had only 

up their right t pecuniary ram{bm; to the hopes of ſatia- 
ting their revenge by pudlie puniſment, they would not wiſh to ſee 
that proſpect diſappbinted by an untimely interpoſition of royal mer- 
cy. Accordingly we ſee, (Stat. Dau. cap. vo.), that our kings at firſt 
gabe up che privilege of pardoning for the more atrocious erimes, 
without" tlie conſent of parliament; and afterwards. they aſſumed it 
(iB. ca. 44) bmly upon condition that: the injured 5 thould be 
ſatisfied? and guve cheir content. 

This ris to be the genuine origin of the penalty Able by the 
itured party fror the offender, known in our law by the name of 
offithniene.” It was the natural reſult of the times: for as, on the 

one hand, it Could nor be expected chat a barbarous age, Who had 
been accuſtomed to receive à "peace-offering for the death of their 
frien , would yield up that vight, and at che ſame-time be diſap- 

—— of tlie public paniftiment; in confideration of which they 
3d ded it up; ſo, on the other hand; it was as little to be ex- 
Pedal, Ine a ſovereign would yield up ſo bright a jewel in his dia- 
dem, as the tight of pardoning offences, when favourable: and alle- 
viating circumſtances occurred. Hence the right of the injured par- 

to allythment, in every Cafe whete the ſovereign interpoſed to 
75 the courſe r tlie law, by granting pardon to a criminal. And 
the intendment of this altyrtlrent wis a Hlutium, or * 
to appeaſe the rancour of the injured party. _ 

An d accordingly tHis is thi idea grven to us by our we of ae 
| niht of the'aQtion of Affytliment. Thu Preſident Balfour, the moſt 

ancient, aud not tlie leaſt acctrate, of all our writers upon the law, 


has Swen us the actount of _ I ſlaughter, p. 516. 
cc Be 


£ 8 8 po. r 1 5 2 
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He te E and eonfecrade of this reatine, the aſſythment or Kin- 
Hit, 159d or adjudgiteto be payit be the committaris of daucher, 
* to the kin, bairnis, and freindis, of any perſoun that is, ſlane, is, 
vit ee „Marge an brycendation:wEithe; hurt, damnage, and 
Ixaithꝗ ſuſtenit be thagwenhrowithe wanting of the perſoun that 
tis Ate, ard for ſlcaith ue e thame N N and for Baris 
ping be, Farcor Pos eT2Q1NS75, (vo 112115 7 Zn. 

This Idea is further? ſbnfirared: by men ſtyle of. been & fins, 
(BUF pl Sr, which of 61d, were granted by the neareſt. of kin, in 
caſe of remiſſions, to the offenders 3 which: ſtill clearly points out an 
allytliment, as a peace - offering, to appeaſe the rancour of che friends 
of the deceaſed perſon. They proceed upon the narrative, That che : 
offender Having now given evidence of his; remorſe, and likewiſe, zan 
alfythinent according to his abilities, and better ſupport of the de- 
funQ's children; and conſidering likewiſe, that his life, were it ob- 
rained by the courſe of juſtice, would prove of no avail to us; 
therefore, (Dallas, p. 862.) , „We, by hir preſents, for ourſelves, 
$indtraking burden, as ſaid is, forgrye,,.paſs, over, and for ever 
® forget; and in oblivion inter all rancour, malice, revenge, pre) a 
4*:dice,-grudge, and reſentment, that we, or thoſe for whom we take 
burden; in manner foreſaid, have, or may conceive, againſt the 
id A. P. or his poſterity, for the crime foreſaid 57 and hereby ex- 
ner and diſcharges him of all action, civil or. criminal, compe- 
adtent chereupon; againſt him, or his eſtate and goods, for now and 
el and hereby frankly and. freely conſent, and beg, and ear: 
peſt intreat his Sacred Majeſty, to grant t 0. the. ſaid A. 5 a 
fd) tree, and (ample, remiſſion of the din and 1 5 
%zhd wharehereupon may enſue * and to q; bone to him the e cheat 
0 b eſtate, in reſpect of, | th rt aſl yt thoabix 

* now given.” rie bout sd 10 roam x tag # 
ulA3ahimpotioncof appeaſing raucour; apd revenge by an a affyrhmlar, 
damentohed a8 tlie. Object laf᷑ ix by ous agciant (lawyers . 1 in, Uke 
marine the ſa ne idea is conveyed. to us by aur moſt modern writer 
om clieflave of Scland. Bankton, b. 1. tit. 19. f 2. Abele, ee 
* 4 R l * An 
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| 1444440 Haigge 20 TAN)? 

oy An aſſythment will not infer a rep preſenfation o of the deceaſed, be⸗ 
Call It Was Ks! part of his Eftat a 5 6 e 15 only a AarisfaQtion due by 
4} to the lle,“ and füch A ht ſucceed as executors to the 
21 Peron killed; FW 700 thei Belg retinciled to the manſlayer; and 

<« rh&y Contribute to His beating a a remilſion.” 870 
Sucht Etekbre Being elle origi and notion of an allythment, it 
ant follow as A neceſfüty conte quence, that it can never be due 
hen th bt and halide of the ut 11 jured party is otherwiſe ſatiſ- 
feta apa; e death enfiles, Fe is agreed on all hands, that 
= is due, upon this priticiple; That the blood of the cri- 
mal fttüſt waſhout every ſpark of reſentment. If, again, the ſup- 

ml (liminal is acquit upon trial „ he is pure in the eyes of his 
” ufitty fand the law will not FATE private revenge to ſet itſelf in 
METRE to public decrees. The only caſe, therefore, where there 
can ve. room for aſſythment, is that caſe where a criminal is con- 
viced, and by the particular interpoſition of the ſovereign is reſcued 
fr Im kuk puniſhment which the law has affixed to his crime: for 
in chat kale, the injured party is intitled to indulge his rancour, and 
NE for vengeance: ' becauſe the verdict of his country has declared 
there is juſt ground for reſentment, If therefore the ſovereign ſhall 
interpoſe his royal prerogative, and ſet it in oppoſition to that juſt 
deſire of expiation Which the law has indulged, and the principles of 
human nature have implanted in the mind of every injured perſon 
in fiich circumſtances, then the injured perſon is intitled to call for 

vengeance in another ſhape, and to demand that ſatisfaction which 
was competent at thoſe early periods of the law, when the mercy of 
the ſovereign Nr not have been allowed to interfere. 

But as ſuch à claim of private vengeance does, from the nature of 
the thing, ariſe ſolely from the interpoſition of the ſovereign; ſo it 
appears to follow, upon the ſame principles, that there is no ſuch 
claim known in the law of this country, when the ſovereign does 
not interfere, but allows the law of the land to have its free and un- 
Hnmüted courſe; and therefore, in the preſent caſe, the petitioner 
does, wich humble n, Alia, that there are no termini ha- 
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75155 he 2 10 t, as the ſoveret h RAO - JON Iersel 1. 
bills fe orator * ent as t E 10 PD as not interpoſed, but the ſen- 
{0 IJ 1 44 154 | 


1110 2 
t ace pronounced a a zainſt h 10 is judges has been garried into full 


2 h _ 


and ample « execution, g If an a Mythment was, to be given in ſuch a 


6 


caſe, the injured party, would. be ine dulged with. 2 twofold expiation ; 
firſt, that which ariſes from the public puniſhment. inflicted ; and 
ne ct, that of a pecuniary ranſom, Which is claimed, This, i with 
tibmillion, 1s a degree of ſeveri of which there is no veſtige to be 
190 od in all our law. | Sometimes We ſee the veſlige of murder expia- 


d 2. 


by a, pecuniary ranſom, at other times We ſee it expiated hy the 
5 of a public ſentence; but a conjunction of both public and 


private expiation againſt the ſame offender, in a caſe. of this kind, 
1s what none of our lawyers have talked of ; and of which, if the pe- 
titioner is rightly informed, there is not an SG in che whole 
biſtory of our law. 

It js extremely true, that the petitioner has not ſuffered the pu- 
niſhment of death ; but he has ſuffered that ſentence which. his 
country. returned againſt him, , and which therefore, by every rule 
of criminal procedure, mult be held as an adequate expiation for the 
offen nce of which he has been convicted. It is no matter whether 
that ſentence 1 is a juſt or an unjuſt. ſentence ; it is che ſentence of a 
leg: al court, and therefore, in the eye of law, muſt be held as unex- 
ceptionable. If the petitioner had been totally acquitted, he would 
have been pure and untainted in the eye of his country; and, upon 
the ſame principles of credit due to the ſentences of a court, he mult 
be held to have ſuffered his due puniſhment, and to have made an 
atonement to the public and private ſatisfaction. 1 | 

If the petitioner has been ſucceſsful in tracing. the origin of of 
ſyrhment, and defining thoſe principles upon which it is due, then, 
with great ſubmiſſion, the doctrine now laid down ſeems conſequen- 
tially. to follow. And he 1 is the more encouraged, to maintain this 
doctrine, hecauſe, upon a peruſal of our ſtatutory law, from its ear» 


heſt period, 1 it ſeems to be always taken for granted, that an aſſyth- 


ment. only. took place when the King by a remiſhon interpoſed to 
ſtop the free courſe of the law, and thereby diſappoint the lawful 
4 R 2 vengeance 
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Fr Rap MI B04!) eapio19: p. 41 
44 46. Fae L Ann 42 5% r De Ng. ds. anno 15 84.; 
aft 7. an $62.97 F 178. vnn 1503. 
im an tfieſe Natthtes che Affythüheffr andi femiſfm are infeparably 
Jbifled together and the tne furhG tobe always underftood as a in 
1 gad nm of tlie other Theſe ſtatutes, therefore, afford tlie ſtrongeſi 
preſumption, tliatlit Was the ſeniſe and underſtanding of the legiſla. 
ture chat dſfythments d,, Be eluimed only where remiſſions had 
bew granted? bit che petitiofler avdicls entering minutely into a diſ 
cut bf cht particular ſtatute above recited; becauſe no obſerva- 
tions which he could ſuggeſt, could be ſo ſatisfactory as the expreſs 
dito of Sir George Mackenzie upon the import of theſe ſtatutes, 
Which he s delivered in his obſervations upon the act 7. amo 
129 rt 9160) evorvdo 2 De am | | 


[10ByitHis act, perſons who take themſelves to remiſſions are obliged 
to ally the the party; and in the end of the act there is the following 
exception: „ Aid às for ſlaughter and mutilation, to keep the order 
Ache act made tliereupon of before.“ This learned author ſays, 
That the "rieaning of tcheſe words is, that ſlaughter and mutilation 
are not comprehended under this act; becauſe, by the 63d act, 
Parl. 6. James IV. no remiſſion can be granted for theſe crimes ; and 
therefore there can be no aſſythment. Here he gives his opinion, in 
words which 'canndt admit of ambiguity, that an aſſythment could 
| | not be claimed, except in tlie caſe where a remiſſion had been 
| granted. T1169 ei mot WEL Jin: | 
[Beſides this expreſs opinion of an" author ſo reſpectable, and who 
could not fail töô be well aequainted with the ſubject upon which he 
was writing, chere is another confideratien, which, in the petition- 
er's apprehenſion, \ goes very far tö put this matter out of doubt. 
From thoſe various ſtattites of moſt ancient date already referred to, 
it is evident, that tlie dt öf alfytkimerit was known at the moſt 


early periods of ola and ykt; tiring a cburſe of ſo many hun- | 
Ared years, à fingle example will not be found where an action of | 
| 


allythment has ever been brought, except in that ſingle caſe, where 
"E the 
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þ 
the ſovereign has interpoſed, y granting a pardon $0 interrupt the 
frge courſe of the law. If in any caſe, then, practice can be admit- 
te ta explain the meaning, of a law, this negative eyidence.is ſiipng- 
er chan an poſitiveſ opinion which could he adduced, in, orden to 
prove the univerſal. ſenſe and underſtanding of a natiqn. If there 
had been even a doubt upon it in the opinion of lawyers, it is ima 
poſſible to conceive a ſatis factory reaſon MWhy no lawyer thould, ever 
have adviſed an injured friend to-berake himſelf to a legal remedy, to 
ſutisf y private vengeance, except in that. particular caſe where the 
mercy of the ſovereign _ TIN to a the courſe af dbl 
ſatisfaction. | E 7 | - Miro af Anidy 

It is impoſſible to * tink opportunities would be ne 
eh a period of time, for bringing this matter to a trial, if it had 
been thought tenible by our lawyers. One obvious caſe immediately 
preſents itſelf to our view, that of a criminal eſcaping from priſon 
after his conviction, and before the execution of his ſentence. This 
muſt have been the caſe of many criminals who were poſſeſſed. of e- 
ſtates, againſt which a debt of aſſythment might have been conſti- 
tuted; and yet it does not appear that this method of procuring ſa- 
tis faction, the only one which in ſuch circumſtances remained, ever 
occurred to any lawyer, or to any en friend of a murdered per- 
lon... | | | 1 
Although che account given by the. petitioner of the nature of a 
fythment ſeems conſiſtent with the origin of that action, as likewiſe 
with the tenor of our ſtatutory law, from its early periods, as alſo 
with the opinion of thoſe lawyers who have defined to us the pur- 
pole and intendment of an aſlythment; yet the purſuers have con- 
tended, That this action was not to be conſidered merely. as a /5/a- 
tium, or peace- offering, but as an adio rei perſecuturia,, for the repa- 
ration of the patrimonial damage ſuſtained by the injured party. 
This opinion ſcems chiefly founded upon the words, made uſe of, 
both in our ſtatutes, and our law- writers, who, ſpeak of an aſſytlil- 
ment as making up the %, the ſtaith, the damage, the reparation, of 
the injured party. But, with great ſubmiſſion, it is (rearing too 

great 
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great a fabrio upon ſo ſlonder u foundation, to argue from the words 


made uſe of in deſcribing an action; contrary to what appears to be 


the origin of; chat action; contrary to the expreſs ' definition of our 
lawyers, Who inywarious places talk of an aſſythment as intended for 
appealing, malige andi rancourʒ and contrary to that uniformity, for ſo 
long a period; of applying this action ſolely to thoſe caſes, where the 
1uſt vengeance of an, injured party had been diſappointed by the 
pandgn of che Kingrntarpaſed: to ſiop che courſe of the law, 

But furthers the petitioner begs leave to ſay, there are various par- 
ticulars acknowledged wich regard to an aſſythment, which are per- 
fectly inconſiſtent with the idea of its being an ad rei perſecutoria, 
or, of s-being viewed in any ,other light than as a peace-offering, 
far the:purpoſe of | nnn of thoſe whom the law 
conſulezed c be i,jEbLC k. 

Awo, If your Lordſbips Will atthnd to the old combi: which 
are mentioned in the Hag. Maj,cand: our old law-books, you will find 
theme alb proportioned according to rank, and not to eſtate; nor do 
they vary upon account of any pecuniary loſs which tlie family of 
the injured perſon may have ſuffered from his death. This naturally 
ſuggeſts the idea, that the ſatis faction of reſentment was the only 
object of aſſythment ; for other wiſe the law could never have failed 
to have paid ſome regard to the wealth and circumſtances of a de- 
ceaſed, penlons eee pe pen * 1 e ee. 
affected. 1093 2. 101 9451 104 OJ: Ian An o norte 1. 

2do, It is laid down by Balfour; tit. Ihn thment, cap. 6. That 
one eee purſue for aſſythment without the concurrence 
of the reſt: This rule is perfectly intelligible, upon the petitioner's 
hypotheſis; that aſſythment was bnly intended to ſatisfy reſentment; 
in Which view, the :appeafing one kinſman could be of no avail, if 
the reſt were left at liberty to proſecute” their revenge. But if, ac 
cording to che purſuers doctrine, Affythinent' Was intended for the | 
reparation of a patrimonial I0fs, Reade occur up on wh lat rinci- 
ple the right of one kinſman to puffue Could in An 1 80 ree epend, 
or his action be Sudtrü cad by the Haftüra of Gir fel. to concur, 
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lia, It has neyer been ſaid, that the action of aſſythment Was 
one to any other than the neareſt of kin of the deceaſed,” This 
is, cally accountable, upon che principle, that the e 8 — 


and Feen the only cd to be lntiafieds But if 0 action of 
aſſythment was due for the reparation of à patrimonial loſs, it does 
not occur why the action ſhould never have been brought at the in- 
ſtance of any other third party who is injured. Why not at the in- 
ſtance of the perſonal creditor of the poſſeſſer of a tdilzied eſtate? 
4, Was it ever heard of, that it was pled in defence againſt an ac. 
tion of aſſythment, that the purſuer was rather patrimonially bene- 
fited than hurt by the death of his friend? Surely many examples 
could be adduced, where the life of a man was rather a burden than 
an advantage to his friends or his family. And the petitioner begs 
leave humbly to maintain, that ſuch a defence would be relevant, 
and admiſſible to proof, if the action of aſſythment was intended as 
the reparation of a e loſs, =_ not as a er to 
appeaſe reſentment. 1. 0 42111 

Laſilr, It is admitted on all bands) ane: Alma is not due m 
when the guilty perſon has ſuffered the laſt puniſhment of the law. d 
Now it is difficult to conceive, upon what principle this doctrine can 
be reconciled with the doctrine, that aſſythment is for a patrimonial 
loſs ; for ſurely the publie puniſhment of che criminal ought not to 
deprive the injured perſon of his right to purſue for his debt, if ſuch 
a right of action was at all competent to him. 

The purſuer, ſenſible of the weight of | this obſervation, has uſed 
various arguments to elide the force of it; particularly it has been 
gad, That the guilty perſon ſuffering has no funds out of which to 
ſatisfy. the allythment, But this anſwer, with great en docs 
by! no means remove the difficultx. 
bt I extremely — that themmmeables af A e perſon An 

is ſentence, | become eſcheat to the crown; but can it be ima- 


. ö 7 75 1h 


gine d, , that th e ſovereign would not have burdened the eſcheat at a- 


119 


ny time: with an aſſythment, if the aſſythment had been conſidered 
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ancient rimes, the Aegi ſlarure interpoSed, yana itxpreſs-ſtarate;) 1503, 


ples as ih che cafe of eſdheut upon a ci vil debt, interpoſed to burden 
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as caigihle ochen a party ſuſſerucꝭ, 0 u ,t ro whit his friends 
had any equitable claim ? or ifdbe avariceof>the\fifle-had=negleted 
to doi{d, is , vrodible that thoigi laue wonlbhave failed to inter- 
fert in ſo clunmt a ſ d taortcofpentily chen we ſee, that in very 


c. v4 in cafe txceetlimglyſimilar p namely, to burden the eſcheat, 
whether by gift, ſſignationg or other wiſe, with the payment of the 
debt ebntained in che horning whereupun te eſcheat fell? If, there- 
fort, aflythment᷑ Hf hem view ech in the tight of à reparation 
for à pecumiary loſs, his it poffible to believe, that the legiſlature, 
which} by ſuch a wariery of ſtatutes, has taken care of aſſythment 
in the eaſe of remiſſſoris, would nor likewiſe, upon the ſame princi- 


the eſchent with che debt of aſſythment, if aſſythment had been con- 
ſiderett as A patrimonial right, and e, . en 
ſtanchng che ſuſfering of the offender? + 1 

But Farther? f aſſytchnent as not exigible in the caſe of ”"y of- 
fender's ſuffering; merely becauſe there” was no fund to pay it; on 
accoutit! of hib Woödeables being eſcheat to the crown, this doc- 
trine u 80 very far, and muſt apply to every caſe where the 
ſate thing tok place. New, by expreſs ſtatutes, 1551, c. 19.; 
158 1 C1 187 125992” & 24% in che ehſet of perjury;' bigamy, de- 
ſdteemeilt fesch f Brrefünestf and ufuby, che fingle eſe heat falls 
to the ern; and cherefore, in all theſe eaſes, upon the fame prin- 
ciple, Ho action would be competent for the reparation of any patri- 
mofiial loſs ariſing from tlie conimiſſton of thoſe crimes. 

This ſolution f theidifivultyy therefore; is altogether unſutisfac- 
tory; and if it proves any thing, it implies a contrary pröpbſition: 
for when the hele ſtatutes, from firſt to laſt, ſo attentive and care- 
ful to che iutereſt of thoſe intitled to an affythment, are conſidered, 
it is impoſſible to ſuppoſe, chat the degiflature ever viewed the right 
of affythment as a Patrirrbnfal fight; A in any other Ught than a 
peace Sffefing to — 16-tige or ĩt Wu m have taken 
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care, in ſome ſhape or another, that the eſcheat ſhould be burdened 
with che payment af ſo equnable-a debt. mite linie vor fb 
But further, this ſdintiam of chi diifaulty: is moſt unſatis factory in 
another view: for although the maneables fall to the ron, yet the 
landed eſtate does not-likewafſe become forfaitedi except in very par- i 
ticular caſes, ſuch as treafongs N. Here then is a fund for the aſ- ul 
ſythanent ; and why has an ation mover been brought to affect a real 
cſtate:?! It will no doubt be iaid, That ad fiones ex Helicto nos tran/cunt 
in bereue. The maxim is true; but/ its equally true, that lite con- 
teftate. cum de funt to eſium trumiaunt in hartes. And what prevents the 
injured party to bring his action before the execution of the ſentence, i 
or what; prevents him from bringing it at any time, an the caſe of a. 1 
criminal eſcaping from jail after con viction i in both of which caſes. | 9 
the debt might be conſtituted againſt his real eſtate; and its . 
having been attempted, can be accounted for upon no other princi- 
ple, except that it never was thought to be competent, but when a 
guilty perſon ſcreened himſelf from juſtice and public ſatisfaction, 
by obtaining and pleading upon the pardon of the crown. 
Upon all thoſe grounds, the petitioner flatters himſelf he has ſa- 
tisſied your Lordſhips, as well from the origin of the action of aſ- 
ſythment, as from the caſes in which, and none other, it has been 
always demanded, and from the other acknowledged particulars in 
the action of aſſythment, that it was not an adio rei penſeautoria, but 
merely a falatinm or peace offering, 0 appeaſe the reſentment of the 
injured friends; and therefore was not competent, except in that 
ſpecial caſe, where the juſt reſentment; of the friends was diſappoint- 
ed hy an interpoſition of the ſovereign, to impede ws interrupt the 
courſe of the; law. OD iin u ain eas 

And chaving ſaid Ga, it is {ſcarcely ee to es ho * | 
plication of .theſe principles to the preſent caſe. - The: petitioner did 
{and his trial; he received ſentence; that ſentence: has had free and 
unlimited courſe; the law, as declared by a court legally conſlitute, 
has Rad. full ſcope; and che ſovereign has in no ſhape interpoſed to 
ſes royal mercy in oppoſition to the judgements of the law: and 
4 5 therefore, 


6090 C R ILIM.IIN XL C. A 8 E 8. No gg. 


therefore, agreeable tu the principles above maintained, the petition- 
er does not fall / under that predicament, in which only, by the law 
of Scotland there are termin habiles for an action of allythmenx.. 
The petitioner next proceeds to ſtate to your Lordſhips ſome ob- 
ſervations upon the cither branch of the argument, namely, To ſhow, 

that at any rate the ſentence of che court · martial, proceeding, upon 

the proof led before them, cannot be received or admitted as legal e- 
willence of (the alledged murder, ad bunc gſfectum to found the pur- 
urs im ar Action of affythment and damages. 
pon this point, the petitioner ſhall conſine himſelf. to a 1 ob- 
ſervatlbns, which, he äs adviſed, do naturally ſuggeſt, themſelves, 
from tonfiderms the common courſe of judicial procedure in this 
cbntry. And it will becohſerved, that the only evidence of the al- 
Taped murder isithe evidence adduced; before the court-martial, and 

be verdict pronevhceditby them upon that occaſion. Indeed he is 
the more t r loſs to argue upon this point, becauſe he does not cer- 
tainky know, whether the judgement of your Lordſhips proceeds 
upon the verdict of the court · martial as probatio, probata by, itſelf, or 
if your Lordſhips, i judging: of this cauſe, thought, yourſelves at 
berty likewiſe to enter into the evidence upon which the verdict 
proceeded; the petitioner however, ſhall-endeayour to ſtate the ar- 

8 in both views. And, | 

1m, He does humbly beg leave to deny, chat your Lordſhips a are 

at liberty to enter into the evidence emitted before the court- martial 
in this queſtion of aſſythment now before you. And, in maintain- 
ing this argument, the petitioner does not deſire to conſider this 
court- martial in any other view than the court of juſticiary, the 

court of admiralty, the court of exchequer, or any other ſupreme 
court of this Kingdom. It may be extremely true, that your Lord- 
ſhips, from a comitas, and degree of credit due to other ſupreme 

courts, pay a juſt regard to heir judgements, as to matters coming 

properly before them; but tlie petitioner does beg leave to doubt, if 

there is any elarhplb ins courſe of judicial procedure, Where evidence 
led i in one court for- one „ has been admitted as evidence in 


15 
a - another 
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another court for another very different and ſeparate purpoſe. The 1 

evidence adduced before che court martial againſt ybur petitioner, 

was Löber) in che view of puniſhment; and therefore; if titat evidence | 

fall net be made uſe of in chis queſtion of civil: reparation, it is 0 

certainly converting it to a purpoſe for which it never was intend ed, | 
and which never entered into the 3 — nn nn | 
in the examination of theſe witneſſ es REEL | 

Let us only conſider, how ſuch a lire would apply to as : 
caſes, Suppoſe two debts of L. 5oo each, and which, were competent | 
to be determined either before your Lordſhips or the court of admi- i 
ralty, and the merits of both debts depending upon the ſtate of | 
evidence; if the one debt was purſued for before the court of ad- : | 
miralty, and the action determined in favour of the purſuer, could 
'thar purfuer, if he thought proper afterwards to bring his action for | | 
the other debt before the court of ſeſſion, inſiſt, that your Lordſhips 
ſhould admit the evidence led in the other cauſe before the court of it 
admiralty, as evidence before your Lordſhips? If ſuch a plea ſhould | 
be maintained, it would certainly be over-ruled :; and yet the affinity | 
betwixt'the two caſes would be ſtronger: than the preſent, where the j 
evidence in the one cafe is adduced ſolely: for puniſhment, and after- 4 
wards converted, in the other, into evidence Sy . civil repara- 


tion. 
| Again, if a perſon ſhould be tried crindadlle "or 14g ag court of 
juſticiary for the forgery of ' writings, and ſhould be condemned on 
that account; if the perſon injured by-thoſe writings, ſhould after- 
wards bring a civil action for improbation of them before the court 
of ſeſſion, the petitioner does not believe your Lordſliips would al- 
lo che evidence led before the court of juſticiary, in the criminal 
proceſs for puniſhment, to be admitted as evidence in che civil action 
of improbation before your Lordſhips. 
The petitioner muſt beg leave to bring your 13 in remem- 
pränce of a queſtion lately depending before you, where a diſpute ſi- 
miar to the preſent occurred. It was in the action at the iHHνw u of 
Peter Williamſon, againſt ſome merchants in Aberdeen, Au acuon 
e N 482 had 
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had formerly bern hrohg¹gh fut. lristinſtanre, again che magiſtrates 
of Aberdeen; for pi amd damages f where he adduced a 
variety of w HH inc order ty proνe h baing imprpperly carried 
of from his parents in His yaurgevoymrs! He afterwards brought 
anothest-acuon;'apainitchofeiwhouwhs ſrpypoſetd guilty: of this inju- 
y Whereift he endeaveανẽVßů % bring! in the evidence Which had 
been addueed in che other action againfiithe magiſtrates of Aberdeen. 
But alchb sgh che wittnEfHd propoſed be made uſe of were preciſtly 
tech ſufnie fuct, yo Eorüſhipd, pn 7addebate! of parties; would 
not allow / evidende led in one cauſe for one purpuſe, to be adduced 
as evidence in another cauſe, betwixt different parties, and for a dif- 
ferent purpoſe; And here t will be! obſerved, that the demand is 
ſtrongen; for notionly isi tiie evidence here endeavoured to be made 
uf of ded ia difftVet cauſeyg for 4 different purpoſe, and betwirt 
different parties; but Hkewiſe in a different verge W was others 
wils initheeaf&juftinew Lt | 
Ir tlie court f exchequer,” it every day happens, that the con- 
danhus bor che hip And the condemnation of the cargo, depend 
upon the felfbſame evidence! but it never was heard of, that the e- 
videnes aduced im che one caſe could be made uſe of . c bringing 
about che forfeiture in the ther 

In ſhort, xhe petitienier knows no alt in wy court of this 
country, Gin the edurſ of udicial procedure in this country, whoſe 
evidence, led either in the ſame, or in # different court, for one pur- 
pole, has been male uſe of in another cauſe, or for a different | pur- 
pole. ,-/This 18. Preeiſeły che caſt here for the civil action for aſſyth- 
mentibefort your Lordchips, ib as Hifüinẽt from the criminal action 
betorb the coorrumartial at Martinieef nas any one action can poſſibly 
be iſtoin another, The petitioner, therefore; takes it for granted, 
that your Lordſhips have proceeded upon the ſentence of the court- 
mantial;: as prubatio pmu¹] g cbRHütſelf. uf che alledged murder; and 
in thatoview ſhalhnend enα,Fnadur to ſhow-. toiyour Londhips, that 
chat evidence can be achmittod rich as little: propriety as the other. 
„The general principles of:i ſociety: * that courts ſhould pay 
s regard 
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regard tothe jadgements pnonounecd,; ngtonly by courts/utheifime 
cduntryb but likewiſe by-4oragh Courts. Hence it isr3that When 
judgement ig gien fra dehit im England ah¹iů ne ονẽj,Eẽů, it 
mei ves executionagaihilt the goods: anperfon of the: debtarrn this 
country. But it is Obviqus, tom a wernoſtnalllatteniens that this 
practicn does by, no means apply to the preſent gaſe: for in all ſuch 
aaſeb dur Lordſhips only interpoſe to put to cxechtion the dęoreęs of 
other curts, as to the purpoſe, and intendmont for which chgſe der 
erees were pronounced; but ur Lordſhips do not ke: the judger 
ment of __ nen apply to a Parole for Which it was never 
intended. 1 14 3 5111Þ iX id 50 1370118 Hi 202195 


F Toalhiſtrate our alk let it be ſuppoſed} that ur eri 


juriſdliction extended to the caſe uf caſhiering an afficer, ar declaring 
him incapable to ſerve his Majeſty, chen you could, with propriecy, 
have adopted the ſentence of the court- martial, as evidence hefore 
you, to the effect of caſhiering or declaring incapable; hecauſe theſe 
were the objects in the view of the judges he pronounced the ſen- 
tence; and therefore you could, with propriety, be faigte carry tlie 
ſentence into execution. But this is ſomething very different from 
the preſent caſe, where your Lordſhips are not deſired to carry into 
execution the intendment of the judge who pronounced that ſen- 
tence; but you are deſired to make uſe of the ſentenge, as Probatio 
probata,, before you, for a purpoſe altogethen different from the ori- 
ginal purpoſe of the judgement. ml 9d3 at 13d bel „on 

It ſeems therefore to be clear, that that principle which ads your 
Lendihips to give execution to the judgement; of other courts, does 
not at all, apply to the caſe in hand which is not a queſtion con- 
cerning the execution of a ſentence, but eoncerniug the admiſſion of 
that ſentence as probatzo n in another cauſe, and for a different 


purpoſe. o 3 Ink 910 J 09299301q nd ett THO, 185 


bn Ape here be peritioner anctiinbortdes a under 4 


it ww. auf ydur Lordſhips the eaſe of the creditors of | Mt Carre againſt 


Bontain of Mildovan, 295th! November 1739. In that caſe” your 


Lordihips found, That the verdict of the Fahy a's the trial before 
IIS g9' the 


Gej4. CR ILM ABS SES. Ne (8. 
tie Ct oP filtthhty, where the pitiiteF'whs'cotvitcd of theft, was 
not lpvobatio!prabipa HUME dd of dattlatzes before HE civil ccurt. 
Indeed tlie etitſoner cannot ven Agree to che propriety of this Ueti. 
fron, in ſo far as it even admittetli the evidente tet int the court ö 
falticiaky 5 be pfed upoft Before Your L. Otäthips! He has alreldy ex- 
flalnted the Teaſdnb WHY he does humbiy imagine the decifion was 
erroneoub in tliat refpect. This howe ber is not ſtrictiy to the pre- 
ſeit argumeht; Which is only,” Whether the verdict of the court 
martial is; to be rede, as Probatio' probbth before your Lordſhips! 
As to which queſtion: the petitioner does humbly apprehend; that the 
deciſion above quoted is in his favour expreſily in point: for your 
Lordſhips will not ſurely pay greater regard to the ſentence! of à 
courtimartidl, chan to the verdict of a jury in the court of juſticiary, 
Which your Lordſhips did expreſsly determine not to be probatib pro- 
Bata Before the court of ſeſfibn | 
Various ſpecialties have been endeavoured to be found out in this 
caſe in order to prevent it from affecting the principle for which the 
purſuer contends; and in particular it has been ſaid, That various 
favetirahle Hreumaſtances occurred which ſhaked the credit of that 
verdict, and welghed with'your Lordſhips not to receive it as probatis 
probuta. But, with great ſubmiſſion, this is giving up the queſtion: 
for if a verdict ĩs to be received as probutib probata, it is impoſſible 
that my favorable Greumſtances could he allowed. For it cither is 
or is not to be admitted as complete evidence. If the former, then 
no cireumſtanee cold poffibly ꝶe allowed to enter into the conſidera- 
tion of tlie edurt; but the verdict, whether juſt br unjuſt, whether 
ell fotinded er i fôtmded, muſt be held pr weritate. If che lat 
ter, then that is the Vr argument? Which the petitioner does now 
madtſtain! 3 1291019} Jour ui „ aon FLEUR SINE O 

Ie has been faid; That if the Verdict of a jury, or the ſentence of a 
cburt- martial, wat fibt to be àdmittéött as probitio probata, theb your 
Lordſhips could hate no bvidence;” as you were not à court compe- 
tent to lead evidetce, or SIE trial of murd err. 
But in anfzwer to this; The Petitioher beg lead to obſerve, that if 
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this doctrine, be; truę, it can onlyſſere, as; an Additional argument, 
hy aſſythment can nexęr he due, except in the caſe. of a pardong 


hexe cherg is ap, necelizy for evidencg, hecauſen cher leading che 


pardon, 15.4; virtual. confeſſion.of, guilt,,;cop, 1e 3 26 16 ON u gg 

If, however, your Lordſhips, contrary; th the Petitignens, humble 
expecation, ſhould be of opinion, {bat adychmpns, is due in any, 9 
ther caſe, chen he does hymbly, gontend, there, is no rulę to, bar 


| your L grfſtyps from adducing evidence of the murder before Jour- 


eyes It is extremely true, that your Lordſhips are not in one 
ſenſe a competent court to take trial of, murder; hut that propoſition 
goes no further than to ſay, that the court of ſeſſion is not a criminal 
court competent to try murder in the view of puniſhment: but if in 
any one ſhape whatever, it becomes material for,your Lordſhips to 
inſtruct that fact in a civil queſtion before yourlelyes,, the petitioner 
does humbly maintain, upon the general principles of juriſdiction, 


that your Lordſhips are intitled to adduce whatever evidence may be 


neceſſary for expediting any buſineſs, which comes properly nes 
Jour. cogniſance. 1151160 (121 bus : 2151000 1917 t 
5 above, examples of this will rakes Gas ſuggeſt, dns 7 
eyery man's obſervation. Thus your, Lordſhips have not an original 
juriſdiction in queſtions concerning marriage; but yet, when in ca- 
ſes of aliment, or ſuch like, it is neceſſary to inſtruct the fact, you 
are uniformly i in the cuſtom #: adducing ee before yourſelves 
for that purpoſe. 

"In lke manner, queſtions of baſtardy are arictly confiſtorial; e Tr 
mhere-ever the right to a ſucceſſion, or any other civil intereſt; turns 


upon ſuch a fact, your. Lordſhips meyer heſitate to adduce evidence, 


and, dgtermine upon the legitimacy, of a claimant. 
Another example, equally ſtrong, if not Morey than, any. of 

theſe, , occurs in queſtions concerning, revenuer officers in the execu- 

tion of their duty, Your Lordſhips havę certainly no proper Juriſ- 


dion, to, determine upon the. legality, os;illegalizy, of a feizure; but 


yet, previous to the late act of weiteren making a cextiſied pro- 


| bable cauſe of ſeizure a bar againſt EE action at the inſtance of che 
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defendant, you had daily ſults at che inſtance of parties who had 
been aoquirted upon their trial in che count of enchequer; the pur- 
pert of weh -acuivnas va far civil repazation, Aud chis example is 
the ſtronger, far chis· reaſon. as it. directiy contradifts. the purſuers 
doctrine, af your Lonaſſa ns #eceiving a verdict as probatio prabula; 
for in all ſuch cafes your Lord ſhips inſtructed the fact by evidence 
adduced before yburſelves, and did by no means admit the opinion 
of the jury in che court of ee as probatis probata of the ille- 
gality of the ſeizure. 
At as humbly heped theſe obſervations and examples will ſatisfy 
your-Lordſhips, that if in any caſe an action of aſſythment can take 
place except in the caſe of a pardon, you will likewiſe be intitled to 
take evidence of the fat; and therefore that difficulty can be no 
reaſom why the ſentence of the court-martial ſhould be probutio proba- 
in of the alledged murder; and upon this, and the various other 
grounds already ſuggeſted, the petitioner does humbly ſubmit it to 
your conſideration, that although an action of aſſythment was com- 
petent in chis caſe, till 5s is no legal evidence of the material fact 
hefore the court. enn 
But, 24a, et. ſe een, upon chis head, even although the peti- 
tioner was wrong in this plea, and that the ſentence of the court- 
martial could. be received as probatio probata, ſtill he maintains, there 
is nothing in that ſentence to be the foundation of the preſent inter- 
locutor. Ni mom tt 
zl The crime charged is murder foully committed on the body of a 
brother-officer ; a crime of which the petitioner denies he was ever 


guilty, and he does maintain, chat, upon trial, it has been found 


ſo hy his country. „ Atte aiktz 
The amount of che ſentence, is, That the petitiener ſhould be 


caſhiered, and be incapable to ſerve his Majeſty in any military em- 
playment.,, Theſe man be puniſhments adequate to lefler miſdemes 
nor à but it is impoſſible that ſuch a ſentence could.ever be Pronoun- 
cod by any court ho were of opinion that * Petitioner had been 
anti of 6 foul Ie. 75 PET Fl Abd e SHA The 
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The only words in the ſentence which can jaſtify a contrary con- 
ſtrückion, is that part of it which declares the court of opinion, that 
che petitioner had been guilty of the crime laic to his charge, but 
there Was not ſufficiency of voices to puniſſi wick death. Now the 
petitioner begs leave, with great ſubmiſſion,” to maintain, that 


Lordſhips, as to the opinion of 'any number of the court-martial, 
ſtill this ſentence does not contain a conviction or the” ee as 
guilty of murder. e 

Whatever credit the Lords of Juſticiary, as pat men, hn 
give to the opinion of ſeven of a jury, conſiſting of fifteen, ſtill that 
perſon who had the voices of the remaining eight, is a free and in- 
nocent man in the eyes of his country. This is undoubted, and 
will not be controverted; and yet, if the petitioner is not greatly 
miſtaken, the ſentence of the court- martial now before your Lord- 
ſhips, however inaccurately worded, is the ſame in ſubſtance and 
Wund ſenſe : for the meaning of it is nothing elſe, thani that ſuch a 


nurber of the court-martial as is neceſſary to make à legal ma- 


jority, were not of opinion that the petitioner merited death; that 
is, in other words, were not of opinion that he was guilty of mur- 
der; for it is impoſſible that a legal majority could have been of that 
opinion, and at the ſame time not have been of the other OT, 
that the petitioner merited death. N nn 
It is no matter what may be the opinion of your Lordſhips as to 
the! import of the evidence; for if you are at all to admit the ſen- 


tence of the court-martial as evidence, you muſt take it as it ſtands: 


and indeed it would be unfair to do otherwiſe, as the manner of e- 
matting their teſtimonies, together with a variety of other particu- 
lars, might influence the judgement of a jury or a court-martial, al- 
though theſe do not appear upon the face of the depoſitions, and 
therefore cannot have the juſt weight with your Lordſhips. And in 
tis New the petitioner does humbly ſubmit; that whatever inaccu- 


Facy there may be in the expreſſion, it is impoſſible ts believe, that 


a legal majority of that court-martial were of opinion that the peti- 
* 41 tioner 


hate ver ſuſpicions thoſe words may convey to the minds of your 
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tiotief was Finlty of murder, or they iuft Ukewifk inevitdbly hive 
beet of the other opinion, that he merited te paĩtis af dentll. 
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By the law bf England, juries muſt be unanimbus : Kid "OR 


alhGiigh cle set of the tirelve ſhould return to coutt, "att Hiob zt 45 
their opinion, that the pannel was guilty; yet, by the ſingle voice 
of the otlier one, he would rn a Ten dale innocent Un they Eyes of 
kis country; ai eee 


Put the caſe, that 4 jury Koi: Fes chelr verdiet in 2 caſe of 


nander, lng le HEY pie, but the pannel not guilty; a 'what- 
eve Spinioh & füfpicions ous Lordihips might conceive of the ſen- 
trfients of füch Af, Us to the pannel's guilt, fill, under ſuch a 
verdict, he Wotid be las innocent à man as any of _ ien 


-619328 39 coanildug animri phj, · * 


Anſ. <P ogenergl propofition which the ns take the 


liberty to affume as am univerſal rule, founded on the cleareſt prin- 
ciples off law Hand juſlice, is, That in all caſes, without exception, 
where la party ſuffors an injury or damage, dolo vel culpa of another 
perſon, tlle party injuredi is intitled to have à ſuitable ſatisfaction 


deebeed! td him for reparatiom of that injury or damage; and if that 


action would lie, where the injury or damage ariſes from petty de- 


nqquencies, it cannot but appear very extraordinary, if the atrocity 


fiche injury or the grenteſt criminal malignity of the perſon. who 


eorhinits the farnb, ſhalli afford, a defence againſt. that reparation, 


which, undehbredly would be ns was the injury * atracious or 
eflifiaght 1341000 1978H Kup e 83878q mos , om off, 


From 6 ee eee 10 ed in 8 per- 


ſolis or properties „athere uriſks a duplax uch zy neither of Which de- 
ſtrohs the other; the one criminal, ad tandem: publicam; | the other 
civil, At the ſuit of the private Party arijared; r thoſe; Who come in 
bis place, for rrpurution gfiuhe damages: ſſtaincd : And if, murder, 
which is the higheſt· injury one can receive attended with damages, 
it aidſtieaſes, ſo great, as tobe incapable of any; adbquate repara- 
tenz ag berallowed>as an een eee it is 
the only mmm 2. TT 710 4 29] 145 319111 Diogo 
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If one wilfully ſets fire to his neighbour's houſe, or robs him up- 
on the highway, he may be proſecuted criminally, ad vindictam publi- 
cam; but that the ſatisfying public juſtice ſhould deprive the party 
injured of their juſt claim for reparation of the injury or e 
ſuſtained by them, ſounds extremely odd. 
The doctrine of the Civil law is n upon this point, Mat- 
theus, in particular, in his title, De damno mjuria data, eſtabliſhes 
the general rule, and proves it by many authorities, both of the 
texts of the law, and of. lawryers of the firſt character, That in all ca- 
ſes, without exception, where a party ſuffers an injury or damage, 
dolo vel culpa of another perſon, action lies at common law for repa- 
ration; delinquendo contraxiſſe videtur 5 and which, in the title De ſica- 
r:1ts, he explains thus: Ex quocunque crimine publico et accuſa- 
tionem oriri, et actionem pecuniariam in id quod intereſt.“ | 
So the rule is laid down in J. 7..4 1. Pand. De injur. Sec.; where, 
after ſtating the queſtion, Whether, in the caſe of murder, the party | 
injured ſhould be allowed to prejudicate the publicunt judicium by the | 
— ? Ulpian anſwers the queſtion in theſe words: EX quibus | | 
cauſis publica ſunt judicia, ex his cauſis non * nos proibends, 
quo minus et privato agamus. 
And Matthæus, in the fame title De 3 5 11. GET #94 na- 
ture of thoſe damages, which, in the caſe of murder, the wife, and 
neareſt of kin of the murdered perſon, are, by the laws and practice | 
of nations, intitled to claim ac&trone in fadtum. His words are, In 
factum actio moribus comparata eſt, quæ datur conjugi ſuperſtiti, 
„ heæeredibus, hberis,” &c.; and then proceeds to ſtate the ſeveral 
matters which properly enter into conſideration, in aſcertaining the 
jumitum'0f that damage: And as the petitioner, has not pretended, to 
produce one contradictory authority, either from the texts or doctors 
of the Civil law, or from the writers upon the public law, or from 
thelaws and practice of modern nations, the reſpondents will be al- | 
lowed-to vonſidr it ſas à general and univerſal rule, That from every 
ctime hereby third parties are injured in their perſons, fame, or | 
Property, there ariſes a civil action or claim for reparation, ;,, ,!; 
4. 11 2 The 
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Lorie? e the repeatbil atRorities Harfe (lard; both from the 
HRS TAN Of chi recti ind from lawyers of the. Ar harden 
eb Prbor bf this general [propofidew,” That che Arion 'of Houbment, 
ltd weck to dre party infU red, or cg chis neureſt of king wither coſe: f 
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nürdlar, or otHEE rife. MEC tthird:: parties are injured, is, in 
cha mHHTUt Ib bf NE G dune rg im atis faction of. the in- 
jury; und Tougtw arihinig e olidbplis no pat of the puniſhment of 
the Erſtite atſelH d Uf. And in examining theſe, your Lord- 
Tips Wilr Parctlafly err ie Alongſt in your eye, -chat the repara- 
tioh thereby detrecdls utter the word offythment, is not confined to 
the crime of murder, but equally reſpects every other offence, greater 
t lefler! heftbyrchlird parties ſuſtain an injury and damage. 
rh It. 18, that hy ſtatute 1424, cap. 33. it is ordered, That the 
party cottvick beföte tlie fuftives df eating) or deſtroying green wood, 
alf pay aft ufa 46" the King) and 4th the party ſtaithed —By 
the act 1424, Cap. 46. it is enacted, That where the King gives re- 
mifnen to fny mn, 40125 Lundin 15 ui the party ſtairbed, if che 
Parties Cantlot concord be thetiiſelves, there be choſen good men, 
and VE fWörn tHeftto, fh nibiſʒ amt ndl hfitr the quality and quantity 
of the" Perm, an y the ſcuithᷣ. By the act 1425; cap. 51. befides the 
Punithtient due tö che public for breach of the King's peace; if done 
of foret] opght fefony, 3 is ſtrated} That the juſtices, ſheriffs, and 
other officers of the , gg oy gur, be parthbltht be. fully allpthed, f. 
| te he Quant 90 the | nth that bt Bus fuftained 1 $26, cap. 95. re- 
"enacts the fame thing in cafe öf forethouglit felony, and appoints 
the officers 0 the e 5 caufe Amonde 15 be mate, after the qualitity' of 
the treſpaſs c ne ts BY purtj BY the ſtatute 145% capi the party 
taking to a remiſſion for puilxie, theft, or reiſt, is ordained to find 
: cs 55 Ge 855 Con. Piling withit forty days By the 
\Kargre'1528, cap. 7. the fame Tule is eſtabliſhed wäth reſpect to all 


other 


Joly % „ Macyancs againſt Cy u HAN. 1 


cher r6rimes,) (ret. murder and, mptuations, Nhicb hot, 25 
thenoſtqod, the davereign conld Npt pardon), NM i bed fo Mu r. al 
etioegacmined: by;the davercign, caution ſhould, be p 250 
blot panth onured-z\ and chat achion for obtaining f BE 7 i hey 
fhiould»be competent and. ee che Lords, of, .Coungu.— 
Byrrhe ſtatute 1584, cap. 236; Which reſpects equally layghters) 
Frryrdiſinge, and other odious crimes, che King came pnder a ſolemn 
engagement, in verbo princibis, not ta grant pemiſſiong for any of ſaid 
erimes that ſlould be committed for ee gars there- 
after; and if any remiſſion ſnoulch be granted. far ſuch crime of 
prior date, that it ſlrall be expreſſed therein, that his Highneſs and A 
furer haue feen where the party it aflythed,.. otherw xe. the, remiſſion, 10 
be of none avail.— The ſame thing was Ferenafted,, under {th e lik 
| af, for a further term of eee by, the, latuts 1592, fag · 
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From the — tenor - of theſe 1 and many others ze, the 
ſame purpoſe, the reſpondents may fairly conclude, that by che 
ſenſe and underſtanding of the legiſlature, che aſithient ; creed, to 
be made to the party injured; , or thoſe,clauming in, his right, n 00 
of: murder, fire- raiſing, and other more enormous crimes, as well as 
za the leſſer delicts, was intended and ynderſtood to be a pecuniary 
Teparation, in ſatisfaction of the injury, and damages, in ſome caſcs 
capable of a preciſe eſlimation, in, others not. With what juſti ice or 
propriaty, then, it is {aid in the petition, | 70 be, rearing too. great. a fa- 
bric upon ſa ſlender a foundation, . to argue from, the, clear, : and Expreſs 
words of ſuch a ſeries. of ſtatutes, tor rating the Harare of, th 

Wee allowed. of in theſe gales, is hambl * ſubmi itted. : | 

But, in confirmation of thele, the ee do ff farther appeal 


| 5 the authorities and. opinions of lawyers of f the firlt charater, both 


{IT 5 


ancient and modern, importing, that allythment denotes a pecuntia- 
ry gepbratien o the Private party for. U the, nN and damages done 
him. Leatzh1To. et AF I TS A\ * un 10 t no Ld 
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ahmen parti; And in tlie text itſelf, che rule is thus 
lad down off; S Anis dicat. contra aliquem quod oombuſſiſſet domum 
* ſuam, wel interſecerit aliquem de progeme ſua, et in appellatione di- 


Hontueddamnupy ci feoit; ingſtiwabile, tanabicur per viros fide 


* dignos, curiæ natamatnle damnum, quod appellans recepit de morte 
< fat amici? q 926 Dino 20: ff ood n 
Io ſthe fame purpoſe, Balfour, treating of aſſythment for ſlaugh- 
ters, fol. 53364-cap.,4eaphins the matter thus -—*, Be the law and 
4 οnuU,öude of wis realm, the h ent or ee made or ad- 
judgad to be paid by the committers of ſlaughter to the kins, 
© balrns, and friends, is given to them in contentation-of the hurt, da- 


mage, or ſtaithb, ſuſtained be them, through the wanting / the perſon 
„hat is flain, and for any eg e * them terthragh; and for 
Paeifying chein gandour. 


Lord Stair, book.. tit. "AY 6 7. gives the ta 8 of the 
matter. His words are, Afjythment, as it ſignifies the reparation 
% made, ſo it inſinuates ha obligation to repair the damages ſuſtained 
* by flaughter, or other injuries; but it is chiefly purſued by the wife, 

«© or bairns, or neareſt, of kin of parties ſlain; and though the pri- 
vate party 's intereſt be only for reparation , damage and loſs, yet 


<« our. cuſtom: applieth much of that which is penal therein to the in- 
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Such alſo zuthe . of Sir e N in bis ns 
nats,, tit. Remiſſions, J 3. Albeit his Majeſty may remit what i inju- 
ry is committed againſt him, yet he cannot prejudge thereby the 
44 interne of third parties. This ſatisfaction is by the civilians called 
<< reparatio daumorum; by us, an affythment.: and the obtainer of the 


remiſſion; muſt re to Sn the party: injured of all his 


* damage and: intergſ. 
ee bigks OY 10. 1 * F. ants of 8 de- 
figes it et ag beraten Sine repair the damage Wines by 


ele rinks of the like afffaliment for theft, ar &c. 
he concurs in opinion with the other authorities above ſtated, that 
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by the word EHU is wtiderſtood, not che ment of tlie 
crime, but chechepuràtion dis to thei private party for the injury and 
damage he has ſuſtained ene ob ende eee er li!“ 
And us inothe erimes of ,f#reinaifing, robbery, ſpuilxie end onbertof 
the n nature, attended with a oertain patrimoniul damage, the aſ- 
ſythment quoad theſe cannot be conſidered as the puniſhment of che 
erime, but as debitum juſtitis to the party injured; it is to the re- 
ſpondents inconceivable how the word afjthmertt, applied to Yifer- 
ent crimes in one and the fame flutulr, ahid by the ſame) uniform eu- 
preſſion, can intend ſuch oppoſite things; as, in the caſe of murder, 
to ſignify part of the puniſiment of the crime, ànd in all the others, 
a pecuniary ſatisfaction to the private party, for reparation of the in- 
jury and damage he has ſuſtained; eee 
Having thus endeavoured to eſtabliſh thoſe principles of la and 
juſtice upon which the preſent action is founded; the reſpondents 
will now proceed to the more particular conſideration of the very in- 
genious arguments that have been — e of the contrary 
propoſition, aſſumed by the peti inert. %% 
The argument is introduced with an a which; this 1 pe- 
titioner ſays, muſt be ob&vrous to every perſon who reflects on che ori- 
gin of ſociety and of nations, viz. That in the remote and barbarous 
ages, criminal judicatures would gain footing much later than other 
inſtitutions neceſſary for the ſubſiſtence of ſociety,” when there wa 
no eſtabliſhed or regular ſyſtem of — __ that every keg 
fon was the avenger of his own wrong of v7 
To what period of time, or ages of the- ay the petitioner 
means to refer for this imaginary ſtate of fappoled barbarity, che re- 
fpondents are at a loſs to conceive.” That particular nationb, even 
after being once civilized, and brought under ſome ſyſtem of ge- 
| vernmenty' may have relapfed into a ſtate of barbarity; as wWasS the 
ciſe of ſome of the more northern nations, and ithat ſome nations in 
the remoter parts of oche woridomay remkin at this day in ſuch ſtate 
of barbarity;”theirefpontlents: (Hall not diſpute; but that mankindꝭ in 
* fimce the creation to this day, ever were in ſuch a ſtate of 
unverſal 
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univerſal barbariſm as the Petirioner ſuppoſes, —_ reſpondents can 
by no means agree. 

The.origin of — nations is involved 3 in un 3 Nor does 
hiſtory inform of any people; amongſt whom government and juriſ- 
dition, criminal as well as civil, were not eſtabliſhed in ſome de- 

gree; and as crimes are, in their nature, moſt offenſive to ſociety, 5 

eſpecially thoſe of an enormous kind, it 1s reaſonable to think, that 
the ſuppreſſion and puniſhment of theſe would be the firſt and prin- 

cipal object of attention, for the protection and ſecurity of thoſe li- 
ving in the ſame ſociety, in their perſons and properties, n the 
violence and injuries of cheir fellow - ſubjects. 

In the earlieſt ages of the world, before mankind came to ſeparate 
and divide into different ſtates and nations, the ſovereign power, 
both for puniſhment of crimes, and adminiſtration of juſtice, reſted 
in the pater familias, who had the power even of life and death over 
thoſe of his own family; and it was this power, which, upon the 
junction of more families! into civil ſocieties, whereby nations and 
ſtates were formed, was eee to the n gn of each re- 
ſpective ſtate, | 

Was it a ſuppoſeable ks? in this advanced Nate of the world, 
that either from the want of government, or from the defect of 
power, criminals could not be brought to juſtice, the refpondents 
ſhall-not diſpute how far, in /uch caſe, it would be allowable for the 
party injured to take amends at his own nt, where juſtice could 
not be otherwiſe procured, 

Such is the law at this day between nations independent of one 
another; but that perſons living in the ſame ſociety, and under the 
ſame government, ſhould, at any period of time, have been autho- 
riſed fibi jus dicere, and, at their own hands, to take amends for 
ſuppoſed wrongs and injuries, is inconſiſtent with every idea of go- 
vernment and ſociety. | | 

It is believed, no nation of the world was ever guilty of greater 
exceſſes in this reſpect than the ſubjects of Scotland, where the noble 
families were engaged in conſtant civil wars upon every trivial mat- 
ter, 
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ter. The hands of government were chen too weak, either to re- 
preſs or puniſh ſuch diſorders. The fault did not he in the defect 
of the law, but in the want of power; and, ſo far as the reſpond- 
ents can diſcover, it never was the law of Scotland, at any one pe- 
riod, that parties ſhould be at liberty to do themſelves juſtice upon 
their fellow - ſubjects, for redreſs. of wrongs real or imaginary. No 
lawyer, to the reſpondents known, has ſaid ſo; and it will not be 
taken upon the petitioner's bare aſſertion. 

Upon this hypotheſis, however, does the petitioner raiſe his whole 
deal ſuperſtructure, taking it for granted, that in thoſe earlier ages 
of the world every perſon was the avenger of his own wrong. The 
gradual progreſs by which he ſuppoſes: this power to have been 
wreſted out of their hands, as civil ſocieties and government came 
to be eſtabliſhed, is fanciful to the greateſt degree. That the law, 
taking advantage of the avarice of mankind, deprived them of that 
dangerous privilege of revenging themſelves, by fixing flated compaſi- 
tions to be paid, by the offender to the party injured, for the moſt a- 
trocious, as well as the moſt trifling crimes, under the ſeveral deno- 
minations of creo, gatnes, vergelt, kelchyn, enach, &c.; and that, as 
this method of redeeming guilt by a pecuniary ranſom was unſuitable 
to the idea of the puniſhment due to crimes, and gave a manifeſt 
advantage to the rich over the poor, theſe laſt not having the means 
to redeem themſelves, government by degrees aſſumed the power, 
both of inflicting the puniſhment due to the crime, without reſpect 
of perſons, as alſo to diſpenſe with the puniſhment, where the cir- 
cumſtances of the caſe pleaded for mercy; and that as this diſpen- 
ling power would, in its origin, be viewed with a jealous eye by 
thoſe barbarous nations who ſtill reliſhed the idea of being their 
own avengers, the diſpenſing power in the hands of the ſovereign 
was qualified with the condition of the aſſythment being made to the 
private party injured; and that, as this aſſythment was in its origin a 
ſolatium or peace-offering, to appeaſe the rancour of the injured par- 
ty, it ſo far retains its original nature, as to be part of the puniſh- 
ment inflicted upon the guilty perſon, exigible only where the ſove- 


4 U reign 
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reign interpoſes his di ſpenſing Power;/tinyremitting the eapitab pu- 
niſhment due to the erime itſelf, as appears; from the tenor of the 
letters of Slaing, ; 19 ule; to be granted by the party injuręd, cor yt his 
neareſt of kin, inithe caſe ſof murder. HOνοονονν Han on (rv boi 
This, aff the reſpondents miſtake it not, is a fair ſtate of the peti- 
tioner's, whole. argument upon this point; but as the hypotheſis 


upon which, t ꝓrbceds has already been ſhown to be void of all 


foundation alie rufpond ems take the liberty to ſtleny all and each of 
the vonſetotntial arguments raiſed upon it; and more eee 
that at any ofte period,; this privilege of redeeming fuch atfocious 
crime gag MAH, id" orhers of the like natufep was acknowledged 


in the IW of STN, lor fn any-Gthier Mate ör nition Where a re- 


uh r- of laws and eee [0159q# yd ν 

may bei the juſt import arid meaning of! theſe barbirous 
E ee in the bobks ef the AH, is at beſt 
matter of conjecture i chat. they are notify nonymous, as ſignifying 
one and the famiethingy wild be bios from comparing the differ- 
ent paſſages.” Pur ald wing, for argumenbs ſake, that alb and each 
of them import u pecuniary fatisfaction, in whole or in part, to the 
party inſured tlie refporidetits derry the conſequence, that they are 
ther ford to be confidered hs A rafiſbm of che crime, or as part of the 
pertniſhment, exigible only in tie eaſe where the ſovereign interpoſed, 
by granting a fertffion. No fuck thing is to be found in the texts 


thetnfelves nor has any lawyer; wa ches reſpondents Waben. allvan- 


ced ſu abſurd #doftrine. wil 907 to do000 201 9 


From the generał principles ant rules of law, as bee eNablſhe, 


it is early Proven, that a fiftabIe Separation für the Hnjury and da- 


mage füftamed by the cog⁰,ł“u f every crime, greater or leſſer, 


is a Hebitum Tuftitie, icht Hd Power on earth can diſpenſe with. 

Te Lecter, bf his ogg prerogative, iy remit the puniſhment 
due tb si du 0 rg air i e hf the caſe Are fuch as 
intitle tö ercy but this differing power cf never go tlie length 
to preclude tHe party inurett from dettianditig chat reparation which 


is due for the jury aud Gantt ke Bas fulſtaifled. And when the 


r ſtatute- 
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ſfatute-laws' of "this country, from the earlieſt period down co this 
day, are examined, it will be found, chat the puniſhment decreed a- 
guünft crimesi or the remiſſion of theſe by the ſovereign, are . 
fed with no ſuch exception, but directly the contra. 
The oldeſt ſtatutes extant are thoſe of Malcolm II. In chap. 3. 34 
mention is made of criminals condemned to death, de homine cundem- 
nato nu murtemu— In chap. 11. of the Pleas of the Grown, which in- 
ferredd æ dapital puniſhment, loſs of life, and eſcheat of moveables.— 
Iv chkp. 12. 1. The crime of treaſon infers further, forfeiture of 
the real eſtate.—ln chap. 13. and 14. All theſe criminals are expreſs- 
ly ordered to be puniſhed with death. Nor in any of theſe moſt an- 
cient laws is, the ſmalleſt hint given, of the puniſhment Wang re- 
deemable by a pecuniary. compoſition. oa bag zul To ard) 

The books of; the Maje/ty, allowing, for mn s ſake, theſe, to 
make part of the law of Scotland, are full of authorities to the ſame. 
hurpoſe. And more particularly, in book 1. Cap. 1. Where the pla- 
cita ſconona are diſtinguiſhed from other crimes. inferring capital pu- 
niſhment, the crime af murder is ſpecially mentioned as one of thoſe. 

crimes whereof the puniſhment is death, without the moſt diſtant 
inſinuation of any of theſe atrocious crimes being ranſomable. 
Ihe ſame principles are to be found in the Quan. attach. diſperſed 
in a Variety of places, particularly chap. 12. 18. 19. 75. and 77. and 
which are uniformly carried down in all our ſubſequent ſtatutes. 

And if conjectures are allowable, of what may have been intended 
by thoſe paſſages in the books of the Majeſty, where mention is made 
of the croo, kelchyn, enach, &c. as the price of blood, and ſatisfac- 
tion of injuries, it is rational to think, that it was not the ranſom of 
the blood of the guilty perſon from the capital puniſhment that was 
thereby intended, but an adequate ſatisfaction, or aſcertainment of 
the damages as due, either to the ſtate, for the loſs it ſuſtained by 
being deprived of a ſubject, or to the private parties, for the injury 
and damage they ſuſtained, by, the commiſſion of the crime. The 
rationality of this conjecture will be obvious, upon conſidering the 
ſeyeral articles in book 4. cap. 40. which aſcertains the quantum of 

4 0 2 ws the 
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wid en pa A payubleab Pte ullthoerion in euch of theeffence; 
Jitr&Rnaearlt; Wflereo fretißxhe u ο f chefofſtca i Ws 
et erte wisetahn eh pröciftef idle damage chat akiemju- 
red party ſuſtained, ſuch as u⁴¹ννντνε e dertwrnbration; brokewbones, 
-woundso freund vtherfuffauſts ojponrtherperſon; zheguantttt of 
leb damage wah whereby rated higher ori lower ſacoortling ta the 
Wege 684i wur gz Btit from thence to infor, eliut theſe rere in- 
ee Pee far rauf nn from the punüfhüment of che rim dyc 
pn juf cer id,. Wir all due deference à moſt rodurid leis on- 
ceit, unſu on — 2 any — neee eee ee 
.crolÞzcp by the ſeveral Rathteinithavbehalfamade 
Upon The Pp e an Brartintg PemiſRen fr emirder, and 
other ſuchxe wg SH; without k properſativfattiung or! aſ- 
Fyelinieclit Macke k the! party injured, is quite confHf]ij,ꝭGðixwit iI the 


Pfüneiples already dad down; as ſuppoſing theaffythment dus to the 


a 


HfureÞt6 hela 2 Hebitton Cijuffitie /owhichiothes ſovoreigu had no 


Se Rel adodR Ita 'batddrous times, her- parties 
injured; i Anſtead ef applying to government for redreſs of i their 
-vrotfgs/ tek revenge at their! own hands; in which no proportion 

und be abſebver idgommcttoriting» the reparation to thei injury 


=Recifed}> where the ꝓdruy being judge in his own cauſe would take 


Huch amends us gaficourand> reſentment prompted him to; and as 
)xhotunts'bf government were then to weak to ſuppreſa the commo- 
tons i thereby eſtuhliſtied, it was a ꝓrudemm meaſure, for the peace of 
s county, und fecurity af the:lieges, /c d ꝗuaNU the Ring s power 
1% roinifhom f \crimes,ctbav wHhonld he an expreſs eonditign of the 
y payties/being afſythed i hDHIꝓily ſappoſing the claim of aſſy thment, 
c fbrta ſhinahle reparation of the Hyury and damage ſuſtained, to he ſo 
-\imuohca>debivwnt Hegi Sab n parden; aug ht to, ah m here 


ſuch a ſatisfaction was not already made. 3 12 lens ei go 
bun Aebordinglywesflnfiy hat. iu che ſtatuta ef David II, Sap. 4. the 
Ang i ſodimitedeſas tnbe wid ͤ and null, unleſs ſatistactiqn was 
mz dbe/ to tlie party injuzcdb»1The titig ph d law Mis Degremiſporibrc 
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rim pri de dem cu ieh . and the eating! werd arts rem far 
Hntutu pe reh tegis, rroncell® elne n pro 
4 qulinfeanqaearabigereſiionibus, D ea a. mnlles nfl fatisſiat 
$$ purtabfra annum AdateVrarmidem”: of booigftcot yirBq by 
his ꝓrertgative, ãn the caſe of mynder,{wisfubjeftecfto thisfar- 
therlimitation-by+cap.! 15, that heren the: ranrder; was committed 
by foreehought felony, er Precogitats; malitia then loverrign ghould 
g 1/t\hantum: ex cancili gauęralia debiberatipne, communy, 
(thatis/{by conſent of parliament), /, iir. We er m emu - 
tilitate expedientius faciendum. rio Hus Tus“ 7d bortoqq tay 9192 
criti in hoch g: of the Hajo cap. IJ. Toer Kk chen, 
n the⸗ cafe of munderi is- qualified with this, further condition, that 
Ir be grauted ger hoouef lu at Aſſenſum prngeuiei Wing fic oniſ ., 
5 And im aonfurmity to theſe, all the after, ſtatutes, from the .neign 
of james l dards Make it an expreſs, condition. of remiſſion 
granted by che ſoyereigu, not only in che caſe of mprder,, but of o- 
cer unlioug erimed, that tlie ſame ſhall be. igeffectnal to top, the 
vourſe uf juſtice, in inflicting the capital puniſhment, unleſs Kal 
faction has: been made to the party injured, or neaneſt of kin. 
This was not; properly ſpeaking, ſo much agimitatiba of dhe Pre- 
rogative-r oyal, AS to vb iate a-doabt Which might poſſibly be enter- 
»tatrled;o whether ther pardon: of the crime did pot}; by neceſſary con- 
ſecquence; avoid every confequentiab claim arifing therefrom +! And 
' - therefore che reſpondents wilt ber lowed: to conſideꝝ theſe repeated 
' declaraticns'of the legiſlarure; touching the import and effect of the 
yal pardon, as e mary expreſs: 4tknowtedgerhents, of the juſtice 
"ind%&quity>6f tür claim cochpbrenb to the neareſt of kin the part 
| Arnie perſon murdered, t Hav x fuitable ſatisfactiun for the injury 
Vail danbage thereby Riſtained j aid by ne means 4 ranform from the 
dtkfhiebdue t& pub lie 760667 or us Hy eulgible where a remif- 
bon: is actually granted. Sbsm VDB 360 a nor) 116} 6 dogs 
herb is ob lth& Atfferende in this reſpedt between murder and 
28 Paine. Himes, ſuch bas fire-raifing; rohbery, &. but that 
tlie Gantage Ruſtzined byrtlidpartg injliredois,/ in ane call, more ga- 
Wem Ns pable 
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pable. of a preciſe; levi dotion ita in che dther r the! principle is. the 
{ame in bethy abdtheoclamm: off nf is )] founded in 
r bowimmoon goarrgd to) o1mG9 30919 mo; 
-Ihefaſhraptbogtty that tballbe mentioned upon this point, and 
Which, im cheneſpandentslapprehenſion, is ber %. dediſive againſt the 
dosttine gomtended. for by che petitionem is the act 1601, cap. 22, 
intitled, Cnatrning le feurrab degrees: Nu honricide, whereby, in 
the caſes of caſual homicide, or homicide ini ſelf-defence; thereby 
eneemłdifrom capital puniſhment; it is in terminin enactedii chat the 
petſon Who has committed the murder ſhall be fine in his means, 
toi tlił aiſe hf the defunctis wite and bairns, and neaveſt of kin; ma- 
nifoſtlyianconſiſtent xith the fuppatal; chat the aſſythment / due to 
the relations of the: murdered perſon 4s the ranſom of the puniſliment 
oh the Hune, on exigible only in che caſe of a remiſſion: And the 
fallacy of) the petitioner s whole argument conſiſts in aſſuming the 
exceptions, from gbe. rule, as the, rule igſelf. The nule- is, generally, 
That from. all enimes, whereby an injury or damage is done to third 
parties, an aſſythment or reparation is due; and the only exception 
from chat rule is, here the party injured, or neareſt of kin, have 
conſented to the remiſſion, by granting letters of Las or other- 
wiſe. W 2011 ed SW PI ic de N 
And this cannot be better illuſtrated than — ala tenor of theſe 
letters of, Sai, as referred to in che petition ; whereby the neareſt 
of kin of the party murdered, not only declare their oblivion and 
forgiveneſs of che injury itſelf, and all, rancour, revenge, reſent- 
ment, &c. on that account, but more particularly diſcharge him of 
all action civilii competent againſt him, or his gate and good, on that 
account: The only aclion ꝙuilj competent to the private party, in 
ſuch;a, cafe, is the action af aſſythment Or damages. 7 
dt is therefore imprgper toi conſider this as a double eee 
for / the fame; offence; ct the publicum judicmum concurs with the priva- 
tum j ullicium i the ane ad voudettam, for ſatisfying public juſtice; the 
other dinger fi che party injured; and though this laſt ariſes ex 
deligio, at eꝶ qudii eint uc tus quia: delinguendo cant raxiſſt videtur, it is a 


i) conſequence 
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e6nſequence of the: crime) but mo part of the puniſhment: And . 
therefore, as the petitioner ſtandt now convicted by ſentente vf à Mila 
competent court, 'of having committed this murder, though bythe 
peculiarity of the martial la he has eſcaped the capitals puhiſh- 
merit there is neither juſtice. nor rea ſon, that hie ſhould reap this firs 
ther advantage, to the prejudice of third parties, of being thereby 
excemid from making a juſt ſatis faction to them for the injury and 
damages they thereby fuſtabneddo 0 ,obrimod Its to 25189 9d 
The ꝓetitioner ſays, That caſes may be figuredy where the life of 

the perſon murtlered was rather a burden than an advantage to his 
friends and family; and therefore, that in ſuch caſe, if the aſſyth- 
ment was inteidetl as the reparation of 4 patrimonial iloſs, none ſuch 
would be acclaimable: in the ſuppoſed caſe, the defence would be re- 
le tant, That the family was . rather benefited tllan hurt by che death 
of their relation; which therefore muſt be admiſſible to proof. 
Was this propoſition to he allowed, it would ſayt nothing to the 
preſent caſe, where it is not alledged that che unfortunate young 
man was in ſuch circumſtances, as that any benefit or advantage 

could accrue to his family from his untimely death. Moſt: generab 
rules will, no doubt, admit of particular exceptions; but in the 
caſe of murder, the law, ex eo quod plerumque fit, preſumes, et ftatuit 

ſuper preſumpto, that an injury or damage is ſuſtained by the [neareſt 
of kin of the murdered perſon: They loſe their relation himſelf, with 
all the hopes, and comfort, and pruſprett, connected with him; and 
for that injury and damage, it decrees a ſuitable reparation ſhall he 
made, 1 ſabject to the modification of the judge as tolthie Quant uni off 
the aſſythment, according(totherowoumttances of parties; 7. worn, | 
Whether this aſſythment is due by the peculiar law of 'Storlant; in 
the caſe of murder, where the capital paniſhment is inflicted, is a 

ſpeculative queſtion, unneceſſury to be here argugd, as it does not 
apply to the cate; and though ſome tawyers Have Heldlit to be law, 
the reſpondents will be pardoned to doubt, if it is founded in the 
principles, either of law juſtice, or rea ſon.· But ſuppoſing it to be- 

law; e to . nn. nnen the! general rule 1 
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lit conjectures may be allowed) upon which it is founded, it is rea- 
ſonahlę ta think that it was in fuvorem ſiſci, upon the ſame principle 
that denuncigtion for a civil debt carried the eſcheat of moveables, 
excluſive of the debt upon which the denunciation had followed, till 
that was remedied by expreſs ſtatute, burdening the eſcheat with 
payment of the debt upon which it had fallen. Every capital pu- 
niſhment carries with it the eſcheat of moveables; and as theſe were 
the proper funds out of which the aflythment to the injured party 
fell to be made good, the favor fiſci, in thoſe earlier periods of the 
law,. may have been too powerful, in competition with the more juſt 
and equitable claim of the neareſt of kin, acknowledged in every pe- 
riod of the law, by ſo many repeated ſtatutes, limiting the ſove- 
reign's power of granting remithons, without ſuch aſſythment or 
reparation be made to the party injured. 

If Captain Macharg had received no more than the nine wounds 
which were not judged to be mortal, and had thereby eſcaped with 
life, it is a clear caſe, that he, or his neareſt of kin, as in his place, 
maſt have been intitled to a ſuitable aſſythment for the injury and 
damages thereby ſuſtained, independent of the puniſhment due to 
public juſtice for the aſſault and breach of the peace; and upon that 
ſuppoſition, how abſurd muſt it appear, that the aggravation of the 
injury, by the addition of two mortal wounds, which bereaved him 
of his life, ſhould operate an ab/eluitor to the guilty perſon from that 
aſſythment which would have been due, had Captain Machard eſca- 
ped with life; eſpecially where, as in this caſe, the capital puniſh- 
ment was not inflicted, and conſequently no forfeiture, either of the 
fingle or liferent eſcheat, and conſequently no deficiency. of funds 
out of which the aſſythment can be made good? 

The petitioner further obſeryes, That caſes muſt have occurred, 
where perſons convicted of capital crimes have eſcaped the puniſh- 
ment, either by breach of priſon or by death before execution of the 
ſentence; in either of which caſes, the action for aſſythment was 
competent, if conſidered as a civil debt: but as no inſtance is to be 
found, where ſuch action was brought in any of the ſuppoſed caſes, 
the inference from thence drawn is, that it muſt have been general- 

* 
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ly underſtood, that no claim for afſythmerit was in ſuch caſè due; 

and which he conſiders as a further confirmation of the propoſition 
formerly aſſumed, viz. That the aſſythment is but an acceſſory to the 
remiſſion of che crime, and conſequently not exigible where nd par- 
don is granted, or where the criminal eſcapes the eee by 
any other means. | 5 

It is eaſy to account, * few or no W have occurred of 
proceſſes for aſſythment being brought, where the guilty perſon eſca- 
ped the puniſhment by death. The intermediate ſpace between the 
ſentence of condemnation and execution is in moſt caſes fo ſhort, that 
there is not ſufficiency of time for proceſſes of that nature; et adtones 
penales non tranſeunt in hæredes: and the examples of criminals eſca- 
ping by breach of priſon are 10 rare, that no concluſion can be drawn 
from it; beſides that in moſt caſes the perſons convicted of ſuch 
enormous crimes, are in ſuch low rank and mean circumſtances, 
chat they: ha ve not ee to make a pecuniary ſatisfaction for 
the injury and damages. 

And therefore, : to conchide upon this point, the 3 ſub- 
mit it to your Lordſhips, that as the claim of aſſythment, though a- 
riſing ex delicto, is a debitum juſtitiæ, for reparation of the injury and 
damage which the private party ſuſtains, it can, with no propriety, 
be conſidered, either as the ranſom of the puniſhment due to public 
juſtice, nor as depending upon the ſovereign's remiſſion; and more 
particularly, that as in this caſe no capital puniſhment IF been in- 


flicted, the petitioner is bound, by every principle of law and ju- 


ſtice, to make a proper fatisfaction for the injury and damage ſuſ- 
tained by the murder which he is proved to have committed. 
And this leads to the /econd defence now inſiſted upon, importing, 
That neither the proof taken upon the trial, nor the ſentence there- 
upon pronounced, can be received, or admitted as a proper founda- 
tion, upon which your Lordſhips can proceed to judgement upon 
the elaim of aſſythment; and that ſuppoſing that claim to be, in o- 


ther reſpeQs, well Fong, and the proper ſubject of a a civil FO 
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it is eſſentially, requiſite, . e- 
vidence adduced in this process. nid 187 
AY wh he: Fe{pandents,. far. anſwer, ay, That, as Khe | in 
though, acting in foreign parts in tho trial of a. Britiſh ſubject, de- 
rived its forea and. authority from the laws. and oonſtitution in chis 
country, their proceedings, and the judgements by them pronoun- 
eds; muſt be of equal force as the proceedings and ſentence of any 
ether-eourt f eriminal gurifdiction in chis country would have been: 
And: as a ſentenes ahſolvitor of that court martial would undoubted- 
lynhaye protected the petitioner, from any after trial for the ſame 
exime in che curts of this country, no reaſon ean be aſſigned, why 
a ſomtence ahſolxitor ſhould operate more ſtrongly in point of juriſ- 
diction and authority, than a TER and ſentence #1207 puns 
dom 2n6inmieMe—,29)85 tnf vn f o e lerton tte . 

Is is a clear caſey, from che ſoverat Avtutog above Niva to, re- 
ſpeQing the King's remiſſion, chat che claim of aſſythment may be 
proſecute an an n of debt before any competent court having 
juriſdiction in ſuch matters: the court of ſeiſion, the ſheriffs, or o- 
ther judges ordinary. And as it has been already demonſtrated, that 
this claim or aſſythment is independent of the remiſſion, as the con- 
con before the preper criminal. court eſtabliſhes che guilt, of che 
crime a gainſt the party, convicted, from which the claim of damages 


ariſeg, the one ſpringing out of the other, it is the ſentence of con- 


viction which founds the claim of aſſythment; and it is much doubt- 
ed, if your-Lordſhips, would fuſtajn 2. claim of this kind, founded 
upon an alledged, murder, Where there had been no previous trial 
and conviction of che crime i itſelf . That is the mode , preſcribed. by 
lay for the trial and conviction of crimes of an atrocious nature: 
the trial muſt he per pur:; ns fuck; mode of trial by juries is compe- 
tent in the civil court :; and therefore the ſentence of the proper cri- 
minal court is robutia probate:ok the guilt or innacence of the party 
accuſed, NOTES 1 the legal conſequences muſt TO de- 
pn.. en 28 212 yino grriod dordw ning 
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trials of falſehood originally brought before this ole, the for- 
gery being proved, and it appearing to beef ſuch a nature às ts me- 
rit an mit i the court of juſticiary; the ſentence or xhiis burt is pro- 
tutio.probuth of che falſehood; whereupon the court of juſticiary pro- 
cesd to ſenrence, upon 19 other evidence of the crime but the judge- 
ment of this court; upon the credit and authority of which, the ju- 
ry muſt return their verdict, finding che pannel guilty. And upon 
theoſame principle, the reſpondents do humbly maintain; that as 
theicri nie of murder is only cognoſcible in the eriminal court, and as 
the claim of aſſythment is grafted upon the ſentence of condemna- 
tion itt that court, your Lordſhips, in judging of that elaim, can 
tequĩrecor receive no other ae uu che guilt than the fentence of 
condem nation 2887 Nodes bus Not i 
The ſame clbciple prevails in Oe ſimilar caſes Marriage and 
legitimacy muſt be tried, in the firſt inſtance, before the confiſtorial 
eburt; and according as judgement is there given, che one way or 
the other; Habrtur pro weritate, where that ſentence is not e 
under Ve by u court of ſuperior jurifdiction 70 
This might be illuſtrated by manifold examples; one all ufkee⸗ 
If a woman, Baving obtained declatutor of marrvitee, ſhould bring 
all action of aliment againſt her huſbad ; or if AUchHid, WD bud ob 
Fitted dectarator of legitimicy, Web bring the Ntri hir d on for at- 
ſerting His Birthright, and Produce, for evidence of theſe," the de- 
overs of the competent courts for trial of theſt matters; what für a 

defence would it be, Thät your Lordfhips <outd' yore regard ei- 
cher to hie prof upon wWifichr theſe Aetcreets PrONEEded, ot to the de- 
creets thernfel ves? The anfwer would ber GbMobüs, That the facts 
upoꝶ wlnieh thoſe confequential actions Were founded being eſta- 
bliſhed by ſentences of the proper court, huhrtur pro ueritatæ; and 
your Bordſhips will be hound ro'/procetUiupon them us fuch ? 
The decrees of foreign courts can receive N,,uftion, either di- 
reit orcotdequenial,- but by incerpofitiew Gf the! authority of the 
judges of this country; which being only due ex comtate, intitles 
them to examine the juſtice of that foreign decree, before they in- 
AA 2 terpoſe 
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1 Butudecreci or ifontericed: of che pro- 
per court of this country ſtand upon a different footing: The criminal 
WA c&that>judgemeht which; upon oonvictibn the 
A als For Minges of cha mture: che clan of damages ariſing 
2x Henke, acGihbe Befoft the cIvll c 
15 Je, and it Duhds oddly, that the: court of eivil-jurildietion 

* aw wg owed ce che conviction” ofthe crime, 
Feat 1 . 

2 701 dog 


eld, in evity queſtion of Geil right arifiig from 
= convit 1011. „2 1 WO, eee eee e 2410; AQ N 

But 7 bidde AW ut ved Lidtülhips were ig 
b [Þ n the 7 55 Sn im i the other, the rule eſtabliſhed 
in the cz e wards rontrd reſet} © 20 li December'y 5% reſpect- 


a decree * court of nt s- bench in England, „That ex- 
ing fre fs 114 14 fo 0 * 

ecution li bog) r * decreet, unleſs ſomething compe. 

tant in Jaw ſhould b bjecte 19a againſt it. This rüle has hay follows 


ed in ſeveral ot er d Pan ae your” Lordſbäps to affumie that 
rule! in the preſent caſe, it would not avail the petitioner: as no poſ- 


Able objection can lis either to che fort or relevancy of as indict- 


a HON proof of the crittie, or to the ſentence itſelf. 
3 ({1 N 1 

The, caſe of Mildbvan in 1739, again "appealed: to on es e 
Me petitions) Sher, Where” the EGure Wund, That the verdict of the jury 
in the trial 1 betet the c wrt of Jaticiary, conv victing the pannel of 
theft, - was not  probatib probata' im che action of damages before the ci- 
yl court, and there fore that it was ſtill competent to object to that 
proof, is bur a fir 1 decihont, attended with ſo man ſpeeialities, 


——— Ii 


thax it opgh ht not to be made” A precedlent' of. The verdiet of the ju 


ry, was inconkiſtent a1 cgntiaidtory ; 4 y at the ſame time chat it 

ire: the pannel gp 11 ty ol the theft, it ule his alibi proved by two 

Vans ſes; one oth the c cap ita v vit neſſes in the criminal trial had, in 
wot 5 3 Vi 8 

be MEER and the civil action, been decla- 


red —.— and inteftable. 7 Yap” notwithſtanding all theſe  ſpeciali- 
ties, your Lordſhips did not reject the proof adduced in the crimi- 


nal 


arts” is not ext comirate, but 


rer d. ip . - 5 4% 9 „ 


* 
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nab trial zo all chat way othere-found] wasg-thatyit was ſtill hHα?hyh tent 
to ohiiect thereto· ni n nog bond) un- 10 91709 13 
Acht dame time, chey mult. again qecak 119 ammo, onhi Br Hf 
3 that N given 2annithe a of. Men 
wontra Brunton and Chalmers in 1756, Wilſon ohavang> recovered 2 
dearoe in the court. of King s- bench againſt, Brugtop nd Ghalmers, 
for L., bo, of coſts, braughit his action before, your Lordthips for mr 
king, that decree. eflectual. doe dene by Hue "ref his De {ed fo 


give) exegntion upon chat degree; * hut. W {ſon WC Ru hr en h 8 a 
peal, the houſe of Lords reverſed your Lord{hips decree, a and de- 


ED 1875 
ereghepoxytion 39 paßte a jufigerocer of the highe ſt authority in point 
to chel general arguments, . u .. 4 5162 p00 l agel in 
And therefore, if conclude upon tl. 18 i? t Zang dents Lubmit 
to your, Lordſhips, th at as no exception is, 1 can taken, tler 


to the form of the trial, proof of the crime, or ſentence thereupbh 
pronounced, the judgement of that court muſt e regarded ; as a le- 
gal conviction of che crime charged l; 2 and that. 1 claim of afly th 


* 2918) Saf 10 6T9V 91 fir * 


V 
The petitioner, concludes with ſome critical ob ervati ns upon” the 


words of the judgement itſelf, which he 15 pleaſed. to underſtand, as 


Arne 


not convicting him of the crime of murder, bur; of. f ome. leſſer, 7 8 


fenge,, merely becauſe the capital puniſhment, Was, not in flicted.” Bur 
as the, judgement, itfelf hes before your Lordfhips, which, In 4 5 la- 
ny words, certifies it to have been the opinion of. the court, "that he 


is guilty f the crime laid to his charge ; 19 it expreſſes the reaſon why 
the capital: puniſhment, was nos inf en e fuch 


— 


e ron Gr e e e 


4 #4 


only of a 88 or other petty offence: 59 5 1520 5 is a Point 


unneceſſary to be argued, . where the 8 big clearly: expreſſed, 
fading hi hin guilty of the crime laid t to his ch ie 
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of murder.” 
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„ug Arsch [36 eee by, a majority of eight to fix, 
including the Lord Preſident, who Was in the minority. Alter 
yards ww was, deere. *b$ts999b og to avtblul> bos wobr 9d] 

0004 A chert, - Henry Duudas, Ro. Campbell. 


Ine WES 10 N 1a 
,29509Þb [s19v9} babealq rs Snob yd beuge vimontadel ld 
ci Noggigut to 95nd 9dr bovubo July 1707. 
Nis Ar Senn r 1 * 10 8 9107 
, of Leith-hall, and 


ohn, Al and james e their 2 — an | 
© s for 1 33 10 SITOITISITY 8 Of 1 4 I: d their tu- 
tors r their MOT 1 3a * | 
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Al bnent iscexigible.fram a perfon accuſed: of nundery be has btew outs 
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2 d December 176 3, John Leith of TR 
2 leck by Nh -1 Abernethy of Mayen, | who. imme- 


dirty That his the; an a Hed Beyond ſeas. Crimina letters were 
raiſed and purſued againſt Mr Abernethy, Jt the inſtance. of the A 
vorate) fr His 'Mijelty'Binterelt,” Aq of the” widow al nd Children o of 
the deceaſed; before the Grcuitltoürt' Kel at alen on the 1 9th. 
May following ; when Mr Abernethy Ls to N ſentence of 
fugitation was pronewide® aghin(t Hith. 10.1 of 
„In purſukneel bfithis tende, "letters "of abvetzebi wall ina, 
which were regularly executed, and recorded, ' with che Blecutivis, 4 
:Aithe bobks fu euragLco'f)s as 1127019 2199h1iq od; eds rogl] 
„& giftcbf Me Abergerhyls fingle and Hiferent eſcheat was granted 
to ams ar n eee e een = Ha pane we wi 
as bunHakeaf AEN the H Ag pröviſd : At the! Mid 
gift ſhall che MKG tit 8 —_ 0 tbr claim WhithWirs * 
« Hürtibt Leitl df Her Por may habb to an Ally thinikne out of 


n29d 28 15 wh U 2147 gi 701 9113 to deb 28 9143 7d che 
ommbetine . 


july #767. 6 8 FIN T Kc. gin E. Vire, A9 719 


*/thi& go6ds and eltate of the cuil Jathies Abernethy, for Killing the 
id John Leith, her kuſbanid, afid heir futter. 


The widow and children of the deceaſed Bight" afl action before 
the court of ſeſſion againſt Mr Abernethy, conekuding for L. 4000 
Sterling of aſſythment. 

Mr Abernethy appeared by counſel, and pleaded ſeveral defences. 
In bar of which the purſuers produced the ſentence of fugitation, in 
conf uence of which they contended he had no = 

has, «lat therefore could not be hear. SOT 4 R ek 
rte Lord Ordinary, upon adviſing a memorial tor the purſuers 

on this point, pronounced the following interlocutor, 12th June 1765. 
In reſpect no objection is pleaded againſt the form and proceſs of 
* denunciation, finds the faid James Abernethy; has no; per/ona Haus 
« di, and therefore is barred from pleading any defence in this ac- 
tion; reſerving to the donatar of his eſcheat, or others having 1 in- 
tereſt, to compear, and inſiſt, that by the laws and practice of Scot- 
land, an aſſythment does not take place, umleſs à pardon orf re- 
miſſion is produced and pleaded on; and ordains the purſuers to 
6. give in a memorial upon that point, and to condeſcend on inſlan⸗ 
4 ces of N being found due where no Jes: was obtained 
pleaded on,” <X' : 
As purſuers preferred, a among 8 this 1 3. 
upon which the Lord Ordinary took the caſe to report, and ordered: 
the purſuers to give in a memorial. ANN - 

The Lords, Dec. 4. 1765, bn ſiſted faces granedony 3 in chis 3 

Weil the purſuers, make the officers of, ſtate, and the donatars to 

* the eſcheat, parties therein.“ 1 bas ,£93559x5 1 
Upon this the purſuers brought an action 80 55 . of 
ſtate and the Earl Fife, concluding. as that againſt Mr Abernethy 
did. This was remitted to the other, and both again ſent to the Or- 
digaryz who, after a debate betweęn the purſuers and the nem per- 

tx, again took the caſe to o report, and, ordered informations. 

The defender pleaded, That an aflythment could only be ks 
when, by the interpoſition of the ſovereign, the murderer has been 


withdrawn 
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withdrawn from puniſhment; and the argument upon this point was 
much the ſame with that in the preceding caſe. The defender ar- 
gued too, upon this point, That Mr Campbell's cafe, then in de- 
pendence by a reclaiming petition, was different from his: becauſe 
in that caſe the murder was premeditated ; but all the accuſation a- 
gainſt the defender was, that in the madneſs of a drunken quarre] 
he had the misfortune to kill his companion and his friend. 240, 
Had Mr Campbell been tried in the common courſe of law, he muſt 
have been condemned to death; he eſcaped by the interpoſition of a 
temporary court, authoriſed by the King: ſo that the caſe was the 
ſame as if he had eſcaped by the interpoſition of the King himſelf, 
zaly, In Mr Campbell's cafe, the Lords ſeemed to be almoſt unani- 
mouſly of opinion, that an aſſythment could not be claimed either 
when a capital puniſhment had been inflicted, or when the criminal 
had not been brought to trial. Mr. Campbell was brought: to- trial, 
proof was brought of his guilt, and the ſentence - of the court-mar- 
tial ſecures him from any after proſecution. | But Mr Abernethy has 
not been brought to trial; no proof of his guilt has been brought; nor 
can the court take any; as thereby the witneſſes that might be after- 
wards adduced before the criminal court, would be prejudicated. 

The defender further maintained, That to find aſſythment due in 
this caſe would lead to many abſurdities and inconfiſtencies. An aſ- 
ſythment can only be claimed out of the effects of the murderer. A 
court of juſtice cannot proceed on ſuppoſition that a party has com- 
mitted murder, without a clear proof; but none has been brought 
of Mr Abernethy's guilt, and he does not confeſs it. No proof of it 
can be taken in this caſe; becauſe thereby the witneſſes would be 
prejudicated : and it would be incongruous to allow a proof of the 
crime, which is the principal, in a proceſs for an aſſythment, which 
is but the acceſſory, Beſides, if an aſſythment be found due, and if 
afterwards Mr Abernethy ſhall be apprehended, and brought to trial, 
or ſhall voluntarily ſubmit himſelf to trial, what inconſiſtencies may 
enſue? If he be found not guilty, he muſt be abſolved by the cri- 
minal court, though he has been condemned by the civil court, If 


he 
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he be found guilty, he mult ſuffer death, though he has paid ialſum 
of money; Which is unqueſtionably only due when the criminal en 
ſcapes from capital puniſhment. ad | W4s# 01 haug 
There is no ſufficient ground for preſuming Mr Abernethy: siguilt. 
The,/qualor carceris, the expence of a criminal trial, the want of e- 
vidence to prove the truth, and many other circumſtances, may 
prompt the moſt innocent man rather to abſcond than ſubmit to 
trier Flight, therefore, ought not to be held a ſufficient: preſump- 
tion of, guilt; Voet. Comm. ad tit. De probat. & 5. The caſe of him 
who obtains a remiſſion is very different; as it would be perfectly 
abſurd to accept a pardon for a crime which had not bern commit- g 
tegn gn 11011 ente. | * 
to the . of fugitation, chat 3 not noon a "oa 
ſumption of hir | Built, but, ** for his contempt and diſobedience in not 
* , compearing.” 


The. anſwer on che * point was much the fare with. thus for 


Machargs in the preceding caſe. As to the particular circumſtances 
of this, caſe, the purſuers argued, That ſince acceptance of a remiſ- 

fon before conviction i is admitted to be ſuch an acknowledgement of 
guilt as ſubjects the acceptor to an aſſythment, that ſhows, preſump- 
tion without proof is ſufficient; as alſo, that flight ought to be held 
a {uffizent preſumption ; becauſe there is ſurely,leſs xeaſon for belie- 
ving him . guilty who ſtays, and obtains a, remiſſion, than him who 
will neither truſt to the mercy of his ſovereign, nor to the judge- 
ment of his. peers upon a fair trial, but flees, and ſuffers a ſentence 
of .ontlawry tobe pronounced againſt him, the conſequence of which 
is, jan ahſulute forfeiture of his moveable ettare, and of his land- 
eſtate for his life. The /qualor carcerts, and all the other circum- 
ſtances. which the defender ſays may prompt an innocent man to 
fleet may prompt him alſo to apply for a remiſſion: 


ut af che court does not Anh 'peclüimfpielre kü deeft 1 the pur- 
ler rang willing ta undertake a proof of the Mrdter; and this proof , 


is. ndeubtedly competent.—Scce>the argument by the preceding caſe. 


:[Theinconvenienties to which ſuch probf, it is ſaid, would give riſe, | 
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are groundleſs and ĩmaginary. No proof taken in this caſe can mi- 
tate againſt Mr Abernethy in a trial before the criminal court. As to 
prejudicating the witneſſes, if, by that phraſe, the defender means, 
that the witneſſes may be twice examined, it is true; but What 
bad conſequende can ariſe therefrom is inconceivable. It might as 
well be argued, that witneſſes ought not to be precognoſced. Ac- 
tions for reparation are every day ſued in this court by perſons inju- 
red, upon facts which might be made the __ of a criminal pro- 
ſecution at the Advocate's inftance. | 

July 29. 1767. The TT o a ſerinip Weg og found no Sac 
ment du. 

Upon a reclaiming denten and anſwers, the Loves found allyth- 
ment due; and it was afterwards fixed at L. 200 Sterling. 


q | "4a. a cb * Alt. Ja. Ferguſon. 
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Ieh: ae eee e e there. 


Se proceſs brought before an inferior judge muft be tried by a Jury, 
if it conclude for a corporal Puny ment. ob 


re juſtices of the peace, and ache! inferior magiſtrates, 
have been long in the practice of trying offences not capital 
without a jury, and inflicting the ſevere arbitrary puniſhments of 
baniſhment, whipping, and the pillory, upon ſuch perſons as they 
found guilty. Their judgements. in fuch caſes may be nee un- 
der review either before the juſticiary or ſeſhon, 
Some years ago one William Ruſſel was brought to trial bebe che 
ſheriff of Mid-Lothian for a theft, not capltal, at the inſtance of the 
fiſcal. He preferred a petition, praying to be tried by a jury. That 
the 
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the ſheriff refuſed. He preferred a ſecond petition, repeating his 
demand. That the ſheriff refuſed, in reſpect ꝙ the practice. Upon 
this he offered a bill of advocation to the court of ſeſſion; but 
the Lord Ordinary refuſed it. His counſel intended a» reclaum- 
ing bill, but was prevented by Ruſſel's having the good for- 
tune to eſcape from priſon. How the Lords of Seſſion would have 
determined at that time, had the caſe been brought before them, 
cannot pretend to conjecture. The ſufficiency, of the ſheriff's a- 
tio decidendi may be doubted: for though inferior judges and magi- 
ſtrates have been in the immemorial practice of trying crimes 
not capital without a jury; yet they have not, it is believed, been in 
the practice of refuſing a jury-tnal when Oi: The trnthzis, 
the demand has been ſeldom made. s £9937 bins Sub 3n5in 
This practice was moſt incongruous and improper : : .Incongrous» 
becauſe the juſticiary, which is the ſupreme criminal avi of the 
country, cannot inflict the ſmalleſt puniſhment without a previous 
conviction by a jury; improper, becauſe it implies, either that the 
perfon of a Britiſh ſubje may be held very cheap, or that jury*trial 
is not a valuable privilege. Expediency may perhaps- require, that 
inferior judges and magiſtrates ſhould have the power of fining and 
impriſoning for petty offences, without the intervention of a ju 
but to allow them to inflict corporal puniſhments, - without a pre- 
vious conviction by a jury, is quite inconſiſtent with the ſpirit of our 
conſtitution. It is therefore with great pleaſure that I give an ac- 
count of Piſcatore's caſe, in which the juſticiary pronounced a judge- 
ment n of this practiſe. 24 61121171 


1 
0 1 


8 A ach ith 6 
5 * K a journeyman copperſmith, with 5 of the 
fiſcal, brought a criminal action before the ſheriff of Mid-Lothian 
againſt Mr Piſcatore, ſetting forth, Thatzthe' defender had fired a 
gun or piſtol at him, loaded with ſraall:ſhot, by which he was .grie- 
vouſly wounded; and therefore concluding, That tlie defender 


. be decreed to pay L. 500 Sterling of damages, and for à cor- 
gad be tig i porn 
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poral puniſhment, by pillory, whippiny 8. impriſonment, or other- 
n 8 

piſcatore moved 2 ſheriff for a jury-erial: "TA the heriff found 
tines was nothing in the complaint, nor in the concluſions thereof, 
that rendered a trial by jury neceſſary; 3 and he afterwards refuſed a 
AY petition, without anſwers. 

Upon this Mr Pifcatore preferred a bill of nen to the court 
of juſticiary, in which he contended, That he was intitled to a jury- 
trial. At the Fame time he agreed that the trial ſhould proceed be- 
fore the ſheriff Without a jury, if the court would direct the ſheriff 
to reſtrict the puniſhment to a pecuniary reparation. 

Simpſon put in an anſwer to the bill, agreeing to reſtrict the con- 
cluſions of his libel to a pecuniary reparation; but the court moſt 


properly laid hold ef this opportunity to teſtify their diſapprobation 


of the mode of triul intended by the ſheriſſ, and pronounced the fol- 
lowing judgement. Having confidered the faid bill, and anſwers, 
with the criminal complaint before the ſheriff, » find the libel referred 
to in the bill ought to have been tried by a jury; and therefore remit the 
cauſe to the ſheriff, with this inſtruction, That he alter his interlocu- 
tors complamed of, and diſmiſs the libel; referving ro the purſuer to in- 
fiſt in a new'libet before the ſheriff, or any other competent court, as 
accords of the law.” * | 

This judgement merits the higheſt applauſe; -and will, it is ho- 
ped, put an end to ſuch mode of trial for the future, except- 
ing when fſpecial ſtatutes authoriſe it; of "theſe, it is much to be 


lamented, there are too many.“ pace, as before obſerved, 


may require, that inferior. judges have the power of fining and im- 
priſoning for petty offences; but to allow juſtices of the peace to 


» Simpſon-afterwards brought another action before the heriff againſt Mr Piſca- 
tore, concluding for damages only. The ſheriff found the defender liable; upon 
. which he appealed to the court of ſeſſion, where the caſe ſtill depends. I took the 


above account of the procedure before the juſticiary upon the firſt proceſs, from the 
| printed papers in this laſt before the court of ſeſſon. 


whip 
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vhip publicly, without a previous conviction by a jury, (as many Bri- 
tiſh ſtatutes do), is a groſs violation of the right and ſecurity of the 
ſubject. Many people do not know that there are ſuch laws in our 
ſtatute- book. Hence it is often aſſerted in converſation, and even in 
books, that no Britiſh ſubject can be convicted of a crime but by the 
verdict of his peers. The . propoſition is falſe; but it ſhews theſe 
laws are repugnant to the ideas and feelings of the nation. 


N. B. In che courſe of the trial of Brown and Wilſon for murder 
and other crimes, in ſummer 1773, the pannels objected to a wit- 
neſs offered on the part of the crown, That he had been found guilty 
of theft, and ſentenced to be whipped for that crime by two juſtices, 
The court over- ruled the objection, being of opinion, that no man 
could be deprived of his good name by the ſentence of an inferior 
court, unleſs it proceeded on a previons conviction by a jury. 
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* officers of the army, ny other abe witneſſes, | Jevolea, that 


they heard the! Major confeſs the beſtiality .and inceſt —The laſt, too, was pro- 


ved by the oath of Maszafet Wer, N mar er; "vB West 2 caught him 


and Jean in bed t dn 1616 04244 theo uhagt 

Jean Weir's dedhatation acknobiethbetii inceſt as libelled. It bears alſo, 
chat ſhe kene Margaret Bourdon her brother ' ſtep-daughter, was with child 
in his houſe, and by him, as was generally believed and reported; and that 
the ſaich Margaret did not deny it when ſhe poſed her on it. She confeſſes 
likewiſe all the. ſorceries in the libel; and ſays further, that her brother had a 


mark, like the devil's mark, on his ſhoulder. | 

The abridger of the books of Adjournal, obſerves upon this 0 « That he 
IM Major) kept a long ſtaff, which he held always to his mouth when he 

<« prayed; which ſtaff was taken with himſelf when he was taken out- of his 
<« houſe in Edinburgh: and the manner of his diſcovery, does hold out much 
of the juſtice of God in the diſcovery and revealing of fach finners ; for he 
<« having fallen ſick in his old age, in a houſe where he lived alone in the 
&« Weſt⸗ bod of Edinburgh, where many profeſſors of religion (zealots) lived 
4 about him, his neighbours were affrighted with the. noiſe which they heard 


upon the night; and ſome of them having gone to ſee him, he declared to 


<« them, that he had great horrors of conſcience, and was troubled with the 
« >appearances of the devil; which being diſcovered by ſome of the neigh- 
« bours'to the magiſtrates, they immediarely cauſed examine and apprehend 
< him, and bring him to his trial.” MS. Abſt. iii. 20. 

The Queen of Fairie, mentioned in Jean Weir's indictment, is peobably the 
ſame ſovereign with the Jueen of Elfland, who makes a figure in the cafe of 
Aliſon Pearſon, hats May 1 5883 which 1 believe is the firſt of the 1 in the 
record. ME * 
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No 3. p. 5 Caſe of ten witches. 


dd ämedte for witchcraft were always hid upon the law of God, and ſome- 
times, particularly on the text in Levit. xiii. and Deut. xx. and act 73. parl. g 
Q. Mary. Theſe indictments, the interlocutors on the relevancy of them, ind 
the verdicts returned againſt the unhappy pannels, do no honour to human 
nature. In juſtice to the juries, however, it muſt be obſerved, that they 
ſometimes brought off the pannels ; but there are inſtances of their being tried 
before an aſſize of error for doing ſo. Even in thoſe days, there were not 
wanting lawyers who exclaimed againſt the barbarity and abſurdity of ſuch 
proſecutions 3 but in vain. Sir George Mackenzie is at great pains (tit. 
Witchcraft) to refute one hy who had written a treatife to undeceive 
mankind in this matter. 

May 1591. Eufeme Macalzane, a Lord af Seflion's daughter; was u ed for 

treaſonable conſpiracies by witchcraft; making the King's picture in wax, rai- 
ſing ſtorms to hinder her Majeſty coming from Denmark, &c. Lawyers ar- 
gued for her; but the jury, though all conſiderable landed men, found her 
eulpable and fylit of nine points of dittay : upon which ſhe was ſentenced to be 
burnt quick at a ſtake, and all her eſtate, heritable as well as moveable, to be 
forfeited. —MS. Abſt. i. 159. 160. 

In the caſe of Elſpeth Graham and Chriſtian Wilſon, Aug. 3- 1661, the 
Abſt ii. p. 6. 7. bears, The only remarkable thing in this proceſs is, that Chri- 
4 ſtian Wilſon, one of the pannels, having killed her brother by ſorcery, and 
te being ſuſpected thereof by the miniſter, and others, ſhe was brought in to 
ce touch his corpſe. Upon ſeeing thereof, the prayed, that God, who made 
ce the ſun to ſhine on their houſe, would bring the murder to light; and im- 
ec mediately thereafter, ſhe touching the corpſe, it bled, though it bled not 
ce before when touched by others. This, and the other points of the libel, 
& proven by famous witneſſes.” — This circumſtance was hkewiſe proved a- 
gainft Sir Philip Stamfield, condemned for the murder of his father. See 
Fountainhall, Dec. 4. 1688. But the priſoner inſiſted, the bleeding was owing 
to the moving the body, and an inciſion made by the ſurgeons, who had in- 
fpected it. See Trials for treaſon, &c. vol. 5. p. 498. Sir Kenelm Digby, 
in his Obſervations on Religio Medici, p. 324. takes it for granted, that # 
corpſe does often bleed on ſuch occaſions ; and pretends to account for the 
phenomenon. His words are, © And to this cauſe, peradventure, may be 


& reduced 
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reduced the ſtrange effeQ which is frequently ſeen. in England, when, at 
the apprqach of the murderer, the ſlain body ſuddenly bleedeth afreſh: for 
« certainly, the ſouls of them that are treacheroufly murdered by ſurpriſe, uſe 
& to, leave their bodies with extreme unwillingneſs, and with vehement indig- 
< nation "againſt them that force them to ſo unprovided and abhorred a paſ- 
te ſage. That ſoul, then, to wreak its evil talent againſt the hated murderer, 
« and,to draw a juſt and, deſired revenge upon his head, would do all it can 
kn to manifeſt the author of the fact. To ſpeak. it cannot; ; for in itſelf it want. 
ce eth organs of voice; and thoſe it is parted from are now grown too heavy, 
7 and are too-benummed, for it to give motion unto : yet ſome change it de- 
6 ſireth to make in the body, which it hath fo vehement inclinations to ; and 
* therefore is the apteſt for it to work upon. It muſt then endeavour to cauſe 
c motion in the ſubtileſt and moſt fluid parts (and conſequently the moſt 
"I moveable ones) of it. This can be nothing but the blood, which: then be. 
ing violently moved, muſt needs guſh out at thoſe 3 9 where. it findeth 
“ iſſues.” 
In the caſe 4 lage Ker, 2oth Aug. 1661, the indi@ment, 5 inter. alia, 
charges,. That after her threatenings, Henry Balfour contracted the. pains of 
a woman in child- bed, with an ee Ring, in his body, whereof he died, 
Abſt. it. p. 10. 
In the caſe of Janet Cock, 10th September 7 the eighth article of the 
indictment was, That ſhe having conceived hatred againſt William Mitchell 
for ſmiting her, ſaid, ſhe would ſee him hanged, and make a ſhameful end; 
and accordingly he was hanged at Dalkeith.” To this it was anſwered by = 
counſel, Mr Andrew Birnie, “She might have done that by conjecture, ſuch 
threatenings being uſually. made by perſons injured ; z and if any crime could be 
inferred from this, it 18 not ſorcery, but that which the lawyers call deutero/- 
cotia, which is not libelled.— MS. Abſt. ii. p. 21 Deuter ſcopia ſeems to 
be Greek for the ſecond ſiglit. 
In the caſe of Margaret Hutchinſon, (ame year), Mr Rinig objects to her 
indictment as follows: That the article of indictment relative to Katharine 
Wardlaw was not relevant, becauſe it does not condeſcend upon the means 
and methods of the ſorcery and inchantments, as charms, ſyllabs, circles, and 
other ceremonies, whereby the devil does effectuate his purpoſe by his inſtru- 
ments; which ought to be condeſcended on, becauſe it cannot be denied, but 
the devil may immediately produce theſe effects by himſelf, and truly does it; 
and they are not the natural product of ſorceries and inchantments uſed by 
| _ witched 
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: witched ne 3. et in dubio a diſtemper is to be aſcribed to nature; And 


ds to that woman's recovery, the indictment is no leſs irrelevant, the means of 


44 ſorcerywhereby ſhe recovered not being condeſcended on, [ particularifed]. 2do, 
In veneficiis, it is generally granted, that ana et endem perſona non pot efſe 
' ſaga ligans et ſolvens ; which two offices are always beſtowed by the devil on 
diſtin& perſons: 3tio, It is an undoubted ground in law, in the ſubject of witches, 


That in conmmitationibus et tranſlationibus ſemper lucratur demon ; and 
By therefore the devil does never looſe a diſeaſe from one, but by tranſmitting it, 


as from a perſon more ſignificant, as from an elder to a younger, and from a 
beaſt to a man; whereas this libel bears the diſeaſe to have been tranſlated 
from Katharine Wardlaw upon her cat.” MS. Abſt. ii. 16. 

J ſhall conclude this chapter of witches with a ſtory which I had from ſeveral 
perſons,” ſo very well informed, that I have no doubt it is true. In one of the 
years of famine which diſtreſſed this country towards the cloſe of the laſt cen- 
tury, a poor widow in Eaſt-Lothian, who had a numerous family, was 
committed to priſon on ſuſpicion of witchcraft, There was no other ground of 

ſuſpicion, but that, while all her neighbours round were emaciated with hun- 

ger, ſhe and her children were in good caſc. Upon her commitment ſhe was 
- tortured, as perſons accuſed of that crime generally were; and confeſſed her 
having been at many meetings with the devil, and other abſurdities. The ce- 
lebrated Mr Fletcher of Salton hearing of this, repaired to the jail where ſhe 
was, and told her, That he was certain her pretended confeflion was all a fic- 
tion; and aſſured her, if the would acknowledge it to be ſo, he would ſoon 
procure her releaſe, The woman, however, perſiſted in accuſing herſelf of 
impoſſibilities. Mr Fletcher replied, That it was in vain for her to attempt 
deceiving him; that he was fixed in his belief all ſuch accuſations were ridicu- 
lous ; and that he was convinced her confeſſion proceeded from a perſuaſion, 
that though ſhe ſhould be acquitted, yet ſhe could never after live at home with 
credit or peace, and was therefore weary of life; but he again aſſured her, 


that if ſhe would retract, and tell him the truth, he would not only obtain her 


liberty, but provide for her in another part of thg country. This made an 
impreſſion upon her; and ſhe declared, That her confeſſion was all a fiction, 
proceeding from the motive he had gueſſed; and that the good condition of 
her and her children was owing to their feeding upon ſnails; of which, ſhe 
faid, he might be ſatisfied, by examining her houſe, where he would find ſe- 
veral barrels filled with them. Mr Fletcher had the curioſity to ſearch her 
houſe, and found a great quantity of ſnails ſtored up accordingly. Upon 
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which he not only got ber diſmiſſed from priſon, but . ber enn, in 
another county. n NON urn 4 N V IS ©5434 5 ERS . . - 4 aa * 4 
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In 1688, the Fad of Tiajaire, was; ndiQted, at the: Bag "of, John 
Stewart, fon to the Solicitor- -General, for perjury, by having, on oaths: de- 
dlaręed, he had paid to the purſuer the intereſt of a certain Jum « of money, 
which he gfferęd to; diſprove by,writ. and. witnefles. | The Earl inſiſted to be 
tried by Pecre. The commiſſionęrs, finding that the practicks [precedents} 
+, adduced by che Farl for preſſing thereof, have been. only in caſes of treaſon, 
60 do hereby (only ex gratiu) ordain the inqueſt to conſiſt of three noblemen, 

«and tlie reſt / o f gentlemen of ſhonour and conſcience . The jury found 
ie dittaq mot proytnii and therefore the panne not guy MS. Abſt. i. 
P«4 544+ In 740, there were mutual profecutigns | between the Farl of 
Morton and Sir James Stewart of Burray; which were conjoined, becauſe of 
the connection, The j jury conſiſted of landed gentlemen and merchants. 

By 6 Anne, it is provided, for the more effectual trial of any peer of 
Great Britain that hath committed, r ſhall, commit, treaſon,, murder, or o- 
ther felony in Scotland, that a commiſſion under the great ſeal may iſue, © to 
be directed to ſuch perſon, and perſons as ſhall be therein named, Juſtices of 
the Queen; her heirs and ſueceſſors, to inquire, by the oaths of good and law. 
ſul, men, of ſuch county, and counties, of Scotland as fhall be named therein, of 
all treaſons, miſpriſion of treaſon, murders, and other felonies: committed in 
ſuch county, by a peer or peers of Great Britain; which inquiſition ſhall be 
taken and made in the ſame manner as indictments found and taken before 
juſtices of oyer and terminer of any county in England; and ſhall” be of the 
fame 18 5 and YI: upon in the. 1 ſame method, as any inquiſition 

e e eee eee 
10 cted for any tuelr Td ce; Twelve, or more perſons, to be returned by 
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the ſheriff, on a mandate or precept from the juſlices, and theſe ſufficient to 


make ſuch png inons .c or find any indictment, —The arne is, for 
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| fin the caſe of David Dai, indiQed at the inſtance of Andrew Straton mi- 
niſter of Fihaven, for defaming him, the court found, That the cauſe is 
| .<« not of that nature as that needs to be diſcuſſed before the ſupreme court ; 
ce and; therefore: deſerts the diet, and leaves the purſuer to burſue ENCE he 
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ec mferior judge competent. MS. Abſt. iii. 199. 


"Theſe expreſſions the inditment further charges 
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« tered, 


7" prompted by his irreligious and deviliſh e 


* "Safiour. 


A French book, intitled, Syſtem⸗ de la nat 
the year 1773, maintains all the propoſitions fol Worm Aiken died, in lan- 
guage ſtill bolder, and very eloquent. —Tenipora mutantur ( Thoſe who 
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Aug, 3 5. 1662, in the caſe of Thomſon, indicted for theft at the inſtance of 
5 Ainet Bain, the jultices, for their information, examined ſome of the 
* witneſſes upon oath, who deponed, they knew the cows libelled to have been 
in the poſſeſſion of the purſuer; and that fince they ſaw them in Stirling 
5 park, where the pannels live, and where one of them is a butcher, and the 
bother @ gatdlener; but knew nothing of the ſtealing of them. Aſter tlieſe de- 
© poſitions,” the jultices-deprites' found, That the cows libelled belonged to the 
purſuer; and decerned then t6 be delivered to him, or any having his 

| power; and ordained © the provoſt and bailies of Stirling to take trial of the 
0 goods, if they were bought 1 in a public market; which being proven, the 
_. « Juſtices aſſoilzie the defenders from any criminal purſuit; and ordains them 
to have action for the price of the goods, and their prejudice, as accords.“ 
The abridger reniarks upon this caſe, I have not obſerved' any ſuch interlo- 
e cutor as this in the criminal regiſters, referring a point to be tried by others 
out of the court, and before report aſſoilzieing; nor wherein the judges 
4 themſelves decerns in the point of right and reitiition be eps the ae 
'MS. Abſt. Th 71. 7% 
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write on the hiſtory of man, ſhould be well read in criminal records. 
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Nov. 22, 1697, Patrick Kinninmonth of that Ik was brought to trial for 


Þblaſ Remy 


73¹ 


* 
—— — — — Ro 


— — 
— —— — —— 


- — — - 
F 7 þ Sabia em =——c—_— 
: 15 3 =; = = 


a 4a — — 
2 — 


——— 
8 
* 
* — = 


mißt — 


— 


— — — — —E—dà4ĩ— — _— 
— — — = 2 — 


—— — 


— - 
<< - 


— 


2 
—— 


- WY _ n ” — — = = — * — . 
_ — — —— oo on — — — — . — = N ** 
* 1 1 „ 0 1 S £ - 2 - 7 = = — 7 s - 
— * = 


— — — . — — — —— — — 
_ — — — — < — — - 
— — — — — 
— - 


— 4 G — — — — 2 K 5 _ = * . — 
. rr 
- _— . = * . . * * 1 


2 — ” 

-y =_ Py 
= — 44. ol 4A 
- = Rr 


2 AD DM ON 8 q INTO 1 H be * Neve. 
Blaſplle my and Adeſtety . The laſt charge was paſſed fem v The: $nRAniene 
Wedge HE Ruda fred Chriſt'was a baſtard; and chat he had ſaid, If any 
Woman a God w the öne lind, und Chriſt on the other, he would ſtow (eut) 
i ugs Cchrayolit if bt headzuim fte ofithem both, Se. Te pltaded, chicf- 
1% Thit he was drunk f mad ie he uttered theſe e preſſioris; if he did ut- 
ter tet. The eonrt found che bet relevant to infer the pains Rbelled, i. c. 
death; 4 und fouhmd tlie defence, That the pannel was furious, or diſtracted in 
hig wits; felexatit; but repelleſl the alledgeance of fury or ET arifing 
25 2 drunkenneſs.” - The N was r pre F A. Kere n 
194111739) tons] bag natrmordTÞ T1barrs! bh. fot) ite) -1 1. are! 
Tow ; trafo bug s m3: 47 14t511Ub8 Lit | (] 1 f 
2 011.111 D914 p. 16. Caſe of Murdoch, 1699, au. 
"An. birrary puniſhment was inflicted on a. man and 4 won n for this crime 
in 1757p, ah 7A, circuit. In 1 1766, Mr Niſbet, a A ne of the church 
of Scotlang > WAS found [guilty 0 adultery. with a married v woman after his own 
marriage; upon which the circuit-court at Inverneſs, where he was tricd, ſen- 
tenced him to be imprilonedf for two months; during which time, he Was to 
be fed on bread, and Tard and afterwards to be tranſported to the plan- 
tations, and þaniſhed for | fe —But there have, been 1 very few trials for a- 


THITT 5 * 


11 
dultery \ in th 8 . chere were very many anciently. 
11) 3 i 


April 9. I 156: 5% Mr John, Craigie parſon of Kincardine, and ; AR 
Mowit, were indicted | for adultery : and inceſt, the faid Margaret being ſpouſe 
to Joby, Craig, brother's fon n ta t the ſaid Mr John. The prolocutors for the- 
panneſs pl lead ded, 1 no 'procehs ought to be led in this court, becauſe the 
faid Margaret is lan ul wife to the faid Mr John, ſhe having been divorced from 
the ſaid, John Crajgic by a decreet of two miniſters, who had commiſhon and 
power to try the ſaid matter; and they produced the decree, bearing, “ That 

the faid Margaret v was diyorcit frac (from) the ſaid Mr. John Craigie, upon 
45 ſuffieient Proof chat the ſaid John was impotent frac his nativity, and un- 
* able and incapable of. mutual cohabitation with the faid Margaret, as in 
0 marriage is requirit.” | The Adyocate got a delay, that he might anſwer 
(his alledgeance, MS. Abſt. i. l: 59+ 

Avgult 1. 1.4 598, Alexander Hay of 'Dalgetie was indicted for notour adultery. 
He alledged, the act of Queen Mary, and the act 1581, were in deſuetude, 
no perſon having been tried on either ſince they paſſed. The Advocate op- 
poned the books of adjournal. He was remitted. to an aſſize. After the aſſize 
was ſworn, he protelted, “ That ſeeing there is nothing offered for verifying 


45 the 


5 - 


* 14. DDT ON  NOWBES. 733 
60 the, libel. but the commiſlars decreet, no regard ought to he had it; nor 
are the aſſiae to regard any proof but vat is led in their oun præſence; and 
4 the ſorms and effect of a civil action is very different from a criminal; and 
A proof of carnal copulation may be ſufficient ĩn a guettion, of divorce, but 
ce no ways ſufficient in a criminal proceſs, in the crime of adultery, eſpecially 
in notour' adultery, - -where many circumſtances muſt be made appear. beſides 
the ſimple act. The Advocate made a long anſwer, endeavouring to ſhew 
the decrect was: a ſufficient proof. Sir of the jury fylit him, nine aſſoilzicd, 
Cabſolved J. MS. Abſt. i 1. 181. c- 
March 14. 16 175 Johm Guthrie, 83 Thomſon, Po Janet Cuthbert, 
-were indicted; the firſt for bigamy, and adultery with a third woman; which 
laſt he confeſſed before the kirk· ſeſſion, and did penance in fackdoth—The o- 
ther for notour adultery; which he confeſſed alſo to the kirk- bon, and did 
penance.—The laſt for living in adultery ſeveral years with a married man in 
her huſband's lifetime.—They were all convicted ; and, by his Majeſty's Bgu- 
manual, the firſt was ſentenced to be hanged, the other two baniſhed. MS. 
Abſt. i. 300. Y 
March 23. 16 31. Marion Alſtane was indicted of adultery with John Morton, 
| wherein ſhe buire a lad-bairn, (i. e. bore a male child) ; which bairn ſhe there- 
after murdered. She owned the adultery, but denicd the murder ; affirming 
it was chocket (ſuffocated) by accident. The jury found her guilty of the a- 


15 dultery, but innocent of the murder. However, ſhe was ſentenced to have her 


head ſtruck off. MS. Abſt. i. 337. The nature of the puniſhment indicates 
that the court thought her guilty of the murder too. Sce Introduction, p. xl. 


In this caſe of Murdoch and Douglas, the Advocate ſtrenuouſly 


maintained, That though we had no ſtatute making ſimple adultery ca- 
pital, yet the judges ought to inffict the laſt puniſhment ; becauſe the crime 
was capital by the Common law and law of Moſes ; J 3. C. ad leg. Jul. de 
ad. &c.; Levit. xx. 10.; Deut. xxii. 22.; Which was agreeable to the law 
of nature and moral law. However, after all, he reſtricted the libel. 
In tlie caſe of Elliot and Maxwell, Jan. 2 5+ 1654 ce the Lords found the in- 
« dictment as to the ſimple adultery relevant to infer an arbitrary puniſhment ;, 
and that there were bairns, one or more, procreate betwixt the pannels, or 
« that they were notour and manifeſt adulterers, likew iſe relevant to infer the 
„ pains of Geath, libe clled.““ | Abridg. 6 1 | 
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6 gl ii. 58 b ue 
5 doit K 9 b. Cafe of dum, . Murder. | 


A 15 vit 


21h kent Olle is Miditted f laughter, En in cötümltted f 4 Wacht _ 0 
expreffel AY che Alttay, in Latin, Tab rb commit | 3 but if fronwforetHought bt 
deſign; it 18 fail to be committed 2 vetent ieee er Friebe kr. felout: 
MS. Abl 4452945 2 30 bent 2 063 6 
In the taſtfof William Bickertoun, dicted, 1 5 Wastl 501, For u. 
ſing ard wearing f piſtolets within three quarters of a mile of the King's) br 
lot, and tiefe with fliobting G. Auchinleck of Balmanno through tht Body! 
the aſſtze found, « the pannel culpable, fylit, and convict, of the ſhooting 
Auchinleck of Balmanno with bendit piſtolet thrbu the body; ; but acquitt 
him of doing tlie fame of auld feid, [vet.inim.], ſett purpoſe, commiſſion be way 
of unheſetting of the hie gate, o fhrethouglit fellonic, of thatthe fact was com- 
iet ce three Ne e of Aa mile of the ah perſon. 9 N MS. Abſt. i. 120. 


1d AS11519 o Hidr Oh ©! . ttt ür 


by - 


„ aut ydo! iy, 2191 5 
Ne Mar Pe. 18. Cafe of Dryſuale and 7 amatil, e. vel. 


batte bnog ton egw bagdhst 1 .z Fo 


Lord Royſton, in his MS, notes, « on. (Mackenzie, p. 82. alter mentioning 
the interlocutor in this, caſe, adds, © Sed. dubito an jure; for ſince King 
James's act (whichfiis the only one we have by which this crime. is puniſhed) 
has an expreſs reference to the Judaical law, Levit. xviii. it ought, not to be 
extended to other caſes not therein expreſsly mentioned: and in Beatoune's 
caſe in 1692, who was indyted for committing inceſt with her aunt's huſband, 
it was found relevant to infer an arbitrary puniſhment only. Vide Hottom. 
Diſp. de grad. cogn. et incert. nupt. who explains this crime both from the Ci- 
vil and Levitical law, learnedly and clearly.” 

Int this caſe of Dryſdale, the Advocate contended, That hs degrees men- 
tioned in Leut. xviih. Are u under rſtood 10 our law to comprehend | what he call- 


3'13 (3] © IA) 
ed the . ger. or like, in Prosit and 1 Since the x6th verſe 


* 


1144 


der is . 5 e and puniſhable by death, being m the like degree 
of, alfi; an ; and (lo. it hath been. .conſtantly obſerved i in this kingdom, linge the 


ad, of parliament. which was gorrectory in the beginning of gur, reſormatjon, 
of two abuſes; one of the Canoniſts in the Popiſh church, who extended the 


Prohlbit degrees beyond thoſe mentioned in the word of God, in order to ex- 
| tend 


Min 45 BD N S t N G T s. bak 

tend their power of granting diſpenſations; the ſecond, for correcting the lax- 
nels. of caſuiſts, derived from the Civil law and Heathen cuſtoms, who, tho? 
5 they condemned perſons i in affinity to be conjoined in copulation, which were 
jadged to be in the place of parents and children j et. in the, collateral / jine 
they took greater Jiherty ; ;, Judging, oft-times,, that marriage being diſſolved 
by death, the affinity and conſequences thereof ceaſed. And accordingly, in 
the. 1649, a table of prohibite degrees was made out, as appears from the re- 
ſeinded acts, which clears, both our law and practice; and; Jean, Knox was 
hanged for committing inceſt with her huſband's brother, May, 1.646, marked 
by Mackenzie in his Criminals: and the doQory are lax. in this, matter, parti- 
cularly Carpz. par. 2. quæſt. 72. which is evidently, contrary to 1 Cor. chap. 5. 
Keplied, However an argument may be drawn from Levit. xyiii. 16. yet it is 
hard to ſubject the lieges to the pains of death in a caſe not expreſsly determix 
ned. by. ſtatute, and which is controverted among lawyers. The act 1649 is 
reſcinded and the caſe of Jean Knox paſſed without any debate; or hearing: of 
lawyers, upon her own confeſſion, that ſhe had to do with two brethren, by 
marrying one of them when ſhe was with child to the other, whereby ſuch a 
conſuſio ſeminum did happen, as juſtly ſubje&ed her to the ordinary puniſhment ; 
Carpz. quæſt. 74. No 26. in fine. Beſides, the huſband was not condemned, 

as he would have been if the ſaid table, in the year 1649, had been in every 
thing explanatory of the law of nature: for it ſays, That the untawful compa- 
ny of man and woman, as well as marriage, begets an affinity that ſubje&s 
to the ordinary puniſhment in the cafe of tranſgreflion. So that it ſeems the 
wiſdom of our nation has not pts * to renew or Hs Ac aid table 
COP * | 09 ot HND e H £600 At 2); 
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Probably Aa miſtake has Been committed 'ir 15 'recort | ng "this inditment, the: 
_ et having written creditor. s to the Pank 5 ”affea of caritioners to the 
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Arbe caſe of hail Hartſide, tried May” 31. 1608. is very much akin to 


CIT 


ade 8. She was indicted for ſtealinng ul PEE Worth I. 1 110 Sterling, with 
tler pearls,” jewels, and golaſmnith. Geck, SRreSiitig to the Odcth's Nlaſchy. 
- ſes do the Jaftice,” Babirerlito) "Nbert6rr, Lingo ; "fd Sit Nez 
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conſpitacy.— O5j. againſt the Earl of Emlithgow, That his ſpouſe is of kin to 


ſtracted, to be impriſoned in Blackneſs caſtle till ſhe pay, and to be confincd 


„ ADDITIONS er . 


Objection againſt Sir Peter, That he is his Majeſty's domieſtic fervant, — 
Anſwer. This was repelled in Cranſtoun and Craigengelt's caſe, in Gowrie's 


the King. — Ain. Being of kin to the Eing is no cauſe of ſuſpicion or declina- 
ture, 0H. againſt Balmerino, That his wife is fourths of kin to the Lord Ad. 
vocate purſuer. The Juſtice repelled the Vang objections offered againſt the af- 
„„ 

It was pleaded i in l for the panini, That he bon her Majeſty $ "Ih 
vant, had, the cuſtody of the pearl and jewels alledged to have been ſtolen, 
and was willing to compt (account) for them. So the fact cannot amount tc 
theſt, ſhe having lawfully attained the poſſeſſion: Qui re ſibi commodata ye] 
apud ſe depoſita uſus eſt, furtum non committitur; Cujac: ad d. Qui fun- 
dum F pro emptor. And by her depoſition produced, it appears, that ſhe be- 
lieved her Majeſty would not demand them; and though in that ſhe might be 
miſtaken, yet a miſtake can never make her guilty of theft : Nam affectus 
<« ſine effectu nan eſt furtum; and, © Qui re commodata, vel apud ſe depo- 
ce fita, aliter uſus alt atque accepit, furti non tenetur niſi ſi i interrogat id ſe invito 
« domino facere ;” $ Placuit, Inſtit. De oblig. g. ex. delict. 

Anſ. By her depoſition it is plain, that any poſſeſſion the had of the jewels, 
was only as ſervant, which could never intitle her to uſe. them, or detain 
them ; and even the pretended cauſe ſhe had them for, viz. to deck babies 
for the diverſion of the royal infants, was not fo applied : and it is plain by 
many texts, that ſervants embezzling their maſter's goods, is not only theft, 
but the worſt kind of it, being under truſt. Beſides, from the haill circum- 
ſtances of the caſe, it is plain, the pannel was ſo far from committing the fact 
out of! ignorance or ſimplicity, that ſhe uſed great cunning and deceit in it, 
and diſguiſed the jewels, ſo as not to 1 eaſily . and offered them to 
her Majeſty in ſale. 

The Juſtice, with advice of the aſſeſſors, repelled the defences, and ordain- 
ed the dittay to be put to the knowledge of an aſſize. The aſflize fyled the pan- 
nel of unlawfully abſtracting the 2e and jewels libelled ; but cleanged her 
of the theft libelled. 

The doom pronounced againſt her by his Majeſty's ſpecial warrant, was to 


be declared infamous, to pay L. 400 Sterling as the value of the jewels ab- 


to Orkney during her life. Nota. The money was ordained to be paid out 
of the huſband's effects. The warrant takes notice, that the verdict of aflize 
did 
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did not ſind her guilty of direct theft, for which he blames the aſſize; butias, 
that, notwithſtanding of the verdict, he looks on the e atrotious as Hf 
it SOURS theft. MS. n i. 276. 277. 278. 


i. 


"a. 
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41 
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tt. tt tante Hin 8 T 
W. 4 22. p- It. TR of John Hay,. 1710, Subornation. 5 
„ eee | F 


July 3. 1710. Mr Hay was indicted for ſeducing and ſuborning witneflet; up- 
on act 80. parl. 6. and act 4. pat 6. Queen Mary. The Lords found the 
pannel's inqucing, or enticing, any perſon to ſwear, or to Agne a ſet form of 
words, prepared and offered in writ, 'or to ſwear to, or give a ſigned declara- 
tion, concerning particular points of fact, inferring a crime, fault, or delin- 
quency, againſt the purſuers, without inquiring whether the perſon dealt with 
knew the truth of the matter of fact to which he was to ſubſeribe or ſwear, 
relevant to infer an arbitrary puniſhment and damages; and, * paratim, 
found the pannel's eriticing and inddeing a any perſon to ſwear or ſign any parti- 
cular matter of fact, by offering money, or other reward, or by threatenings, 
relevant to infer an arbitrary puniſhment and damages.” There was a proof 
led; but before the verdict was returned, the pannel abſconded, and was out- 


lawed ; upon which his cautioner was decreed to pay 200 o merks, contained 
in ag bond. —Abridg. 


5 


— 


No 33. p. 63. Caſe of Macgregor, 1720. ann en, 


In the ſimilar caſe of Francis Irvine, July 2.3. 167 3. the court found 60 « the 
libel, reply, and triply, as they are declared ad penam arbitrariam, relevant; 
and admits the ſame to the knowledge of an aſſize.“ The verdi& was, 
Finds it not ſufficiently proven by the witneſſes, that the panmel is art and 
part of the breaking of the priſon; and therefore aſſoilzies him.” MS, Abſt iii. 
p. 258, <« which (gays the Abridger) they have done, not adverting to the de- 
* fign of the interlocutor, but ſuppoſing that, for making him art and part, 
« it was neceſſary to prove, that he had concurred in the breaking. I remem- 
© ber this verdict did ſurpriſe the purſuer 's procurators z, and therefore Mr 
6 William Moir, who is one of them, is marked proteſting, for an ae of 
error. The verdict is not unanimous, but by. plurality of voices.” MS. 


Abſt. iii. 259. This caſe is taken notice of by Mackenzie, tit. Breaking of 
priſon. 


5 A No 34. 
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Uitto“ go? No. 34. p. p. 6g · Caſe betreute, » drdee.... 


* A Mage and bbc ſequel to Mulchet's 8 A is that of James Cabin 
of Barbe, allt March 1721, He was indicted, at the inſtance of the Ad- 
voeate, for rape, violence, falſchood, and an attempt to poiſon, or being art 
and part in theſe crimes ; in ſo far as, having conceived a deadly malice againſt 


vip! Aer 


| f rgarct 2 = . * wife to Nicol Muſchet of Boghall, and having, together with 
1 atched a "moſt picked and villanous deſign of bereaving her of her ho- 
BH titvs0d 2 
pours putation, and chaſtity, and even of her life, he, in execution of his 
5 rri 105 eſigns, | did agree with the ſaid Nicol Muſchet, for the ſum of L. 50 
— eY90] 5 
pt curing 3 two depoſitions | or affidavits of the whoriſh practices of the 
—_ j DS #O\: 
4 Ds et; which is the fame thing, agreed, that the ſum of L. 50, 
anch 0 105 to > be owing h him by the ſaid Nicol, ſhould not be demand. 
eg 9 0 Ir 80 until R he ſhould x procure two ſuch” depoſitions; though at the time 
he ho no no fach pany ice, and had no legal evidence thereof againſt her; 
whit ch a ani is vouched by an obligation under his hand, lodged, with o- 
n= Sn, in the clerk's hands: Likeas the ſaid Margaret, having ſuſpected 
be bac a Po he efi figns a, inſt her, reſolved,” for that and ſome” other reaſon, to 
retire. to the — ; and he having notice thereof, did : go to a houſe where 
the ſaid Margaret Was, at leaſt where a carrier was with whom ſhe was to go 
to the count 75 and did endeavour to prevail with the ſaid carrier, by giving 
him money or othe eruile, to delay his departure for ſome time, pretending 
Nor 16 P ot t 17 919 3 
he had ſomething t to nd along with him; and the carrier having accordingly 
Raid for ſome time, an arreſtment was uſed againſt the ſaid Margaret and her 
goods, as alſo againſt the carrier and his horſes : notwithſtanding which, 
the carrier came, and got away witli the ſaid Margaret: he the pannel did that 


night, along with a Writer! in Edinburgh of his acquaintance, go to the town 


| of Linkthgow ; ; and having | 6 gone into the houſe where ſhe and the carrier 


* g 1011 ende bf 4 
were, he, on pret TEC 


rrant from a juſtice of peace, arreſted the ſaid 
Margaret © on certain falſe "tid injurious ptetences, and threatened to put her 
in Lo if ſhe did not retürn with dun to Edinburgh; and ſhe being intimi- 

by his 12 es, 71d be return to Edinburgh next day, and went 'to the 


a 46 Kon where, the better to cover his malicious intentions, he pre- 
8 y, 


| tended t ta 7 4 her cid 75 EN that de was to act the part 'ﬆ ali amicable com- 


171 17 


pounder | of diffi erchces b detdebel ber huſband and her; but ſhe ſtill ſuſpecting 
his evil deſigns, found meats to retire to 0 Bogual from whence, it appears 


by 


4 
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by the ſaid Nicol Muſchet's declaration, ſhe was induced to return again to E- 
dinburgh by his the pannel's means and inſtigation ; and ſome time thereafter, 
in proſecution of his wicked purpoſes, he and the ſaid Nicol 'bavin g found 


means to bring the ſaid Margaret late in the evening into a houſe in the Ab- 


bey, where they and their aceomplices were, and had prepared every thing 
neceflary for their villanous deſigns, he did there drink, and make the ſaid 
Margaret drink ſtrong brandy. poſſet, or other i intoxicating liquor ; and he was 
at the time ſeen to have a little glaſs or vial in his hand, containing ſome kind 
of liquid, which he dropped into the drinking glaſſes, a leaſt into the ſaid 
Margaret's, pretending it was Stockton's drops ; and this having made her 
fall aſleep, or become inſenſible, he and his accomplices put her to bed, and 
ſome man with her, other than her own huſband; and there he, or they, did 
call in witneſſes he had prepared for that purpoſe, and ſ ſhowed them the faid 
Margaret in bed, and a man with her, not her huſband, who villanouſly, i in 
their ſight, either was debauching her, or endeavouring, to 'perfuade them he 
was doing ſo, by the poſture he was in, and, the motions he made; and he 
did at the {ame time ſhow the witnefles he had prepared for the ſaid Nicol a 
bed in another room, and deſired them to obſerve what they ſaw, becauſe 
they might be called upon to give evidence of it beſore ſome judge; 3. and in 
order to ſatisfy them fully, that the woman thus ſhown to them in bed was 
the wife of the ſaid Nicol, he again carried them into the room Where ſhe 
was, after awaking her out of the ſleep or ſtate of inſenſibility into which ſhe 
had fallen; and upon her complaining of the treatment ſhe had received, he 
dad the impudence to ſay, that the witneſſes were brought, in to ſee what fort 
of woman ſhe was: Likeas, in conſequence of theſe wicked ; proceedings, a 

ſummons of divorce was raiſed and executed | againſt the faid Margaret, at the 
inſlance of the ſaid Nicol, and he the pannel did employ a procurator i in Edin- 
burgh to carry on the proceſs ; and. being by him adviſed the grounds of it 
were narrow and ſuſpicious, he defired it. might be continued till further 1 in- 
quiry, ſhould be made ; and. accordingly, i in further proſecution of his mali- 
.cious intentions, he did offer rewards to ſeveral perſons, if they would give in- 
formation of lewd practices againſt the ſaid Margaret: Likeas he, with the faid 
Nicol, and their accomplices, judging 1 their wicked proceedings could not have 
the wiſhed. for effect, did carry his deſi gn i further, framinga hellith projet. of be- 
reaving the faig Margaret of her life ; 3,,and for that purpoſe, without any real 
cauſe or occaſion, did agree to perſuade the faid Margaret, for.certain ſunulate 
and feigned reaſons, to undergo a courſe, of mercury, thaz during chat time 
5 A 2 f he 
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lie and his acomplices might have an opportunity to deſtroy her, by affording 
her ſtrong liquors, cold water, or other things unfit for perſons under. ſaliva- 
tion; and accordingly he did employ an apothecary to put the ſaid Margaret 
under'a courſe of mercury on certain fictitious pretences, by which the ſaid 
7 apothecaty was deceivet Tac as, that the ſaid Nicol was then pox'd, and 
might have poxed the ſaid Margaret his wife; which pretext was falſe and fi. 
mulate, and eannot be made appear to be true; and the pannel told the ſaid 
'apothecary, that the ſaid Margaret was of a ſtrong conſtitution, and adviſed 
Him to give her "conſiderable quantity of the medicine: Likeas, when the 
faid Margaret was under this courſe, which laſted about a month, he, or a+ 
leaſt the ſaid Nicol, and their aecomplices, did, from time to time, drink bran. 
dy, or other ſtrong liquors, with the ſaid Margaret, plainly in order to deſtroy 
her; and he and his accomplices were at pains to prevent a diſcovery tat 
there was no occaſion for her undergoing ſuch a courſe ; and at firſt, when ſhe 
ſcrupled to begin it, he threatened to dart a knife into her if ſhe did not com- 
ply : All which crimes and helliſh intentions were committed and executed by 
a continued tract of wickedneſs, carried on to the time of the horrible mur- 
der of the ſaid Margaret; and which are the more aggravated againſt him the 
pannel, that by theſe proceedings he did alienate the affections of the ſaid Ni- 
col from his wife, and thereby gave riſe to the impious murder; and from the 
ſaid Nicol's acknowledgement, emitted in preſence of the court and jury du— 
ring his trial, there is great reaſon to believe he the pannel had a direct hand 
in carrying on every circumſtance of the contrivance of her unhappy death : 
All which, or any part thereof, or his being art or part of any of the crimes 
or facts above mentioned, being found proved, he ought to be puniſhed with 
the pains of death; and confiſcation of moveables; or at lealt ought to be de- 
clared infamous, incapable. of all truſt or office, and otherwiſe puniſhed in his 
perſon and effects. yy 
Ihe court found the ſeveral articles of the ichen, or that the panncl 
is guilty art and part of any one of them /eparatim, relevant to infer an arbi. 
trary puniſhment; and repelled the defences.—The jury found it proved, That 
the obligation libelled on, granted by the pannel to Nicol Muſchet, was writ- 
ten and ſubſcribed by him the pannel; and found it proved, That he is guilty 
art and part of the machination, as libelled and perpetrated in a houſe in the 
Abbey againſt Margaret. Hall; and found it proved, That he IS guilty art and 
part of raiſing the ſummons of divorce as libelled; as alſo found it proved, 


That, the pannel procured a juſtice-of-peace warrant againſt the ſaid Marga- 
ret 
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ret upon a falſe information, and that he cauſed execute the ſame againſt her 
at Linlithgow, and brought her back to Edinburgh. 

The court declared the pannel to be infamous, and incapable. of. "vile he or 
enjoying any public office, and baniſhed him to his- Majeſty's plantations i in A- 
merica, never again to return to this part of Great Britain; and ordained him 
to remain in priſon till an opportunity offered for his tranſportation, and bond 
be given, under the penalty of L. 200 Sterling, to report a certiſicate to the 
clerk of court of his being there landed; and in caſe the pannel return, and 
be found thereafter in Scotland, required all ſheriffs, and other officers of the 
law, to apprehend his perſon where-ever he can be found, and thereafter com- 
mit him priſoner to the next ſure priſon, and from thence to be tranſported 
from ſheriff to ſheriff, until he is brought to Edinburgh, and there to be com- 
mitted priſoner to the tolbooth, therein to remain dering life—Abridg. 


No 36. p. 66. Caſe of Colonel Charteris, 1723. Raupe, &c. 


July 6. 1602, James Cheyne was indicted for raviſhing Marion Cuck. 
Obj. She being now of age, the purſuit could only be at her own inſtance, 


and ſhe ought to be preſent. It could not be ſuſtained at the Advocate's in- 


ſtance, in reſpect it is not raiſed in his name, or with his coticurrence. An. 
She is excuſed by the Juſtice, in reſpect of teſtimonials, [ certificates], bear- 
ing her to be in child-bed. 2do, The father has ſufficient-intereſt to purſue 
this great injury done to his daughter, though ſhe be of age. 3110, Though the 
Advocate was not purſuer at the beginning, yet he is in the wakening, ſrevivor 7 kh 
—The Juſtice ſuſtained proceſs at the father's inſtance. MS. Abſt. i. 209. 
Alledged for the pannel, No proceſs ; ſeeing he offers to prove, that; if hc 
had any dealing with the ſaid Marion, it was with her conſent ; and for verify. 
ing thereof, offers to prove, that ſhe ſtaid in his houſe for many days at full 
liberty, and might have gone where ſhe pleaſed; more eſpecially as there was 
no reſtraint upon her, as his houſe is within a little ſpace of her fathers houſe, 
and he the pannel was from home for many days. 1 0 | 


Anſwered, - Ought to be repelled, in reſpect of the dittay. The quſtice re- 


pelled the defence with advice of his aſſeſſors.—Vota, male jtudicutum. . 
ta, I find mention made of aſſeſſors frequently, though not marked in the ce. 
ria, or ſederunt. The proof offered was, chodkihgy againſt the panncl, and a 
ſentence of the preſbytery of Deck? for the ſaid raviſhment.— The afyzc 
| | | cleanſed 
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cleanſed, him of the rape, but fed him of) adultery with! her. N. Ahſt. 


i. 209. 210. ANT AA 


Many commentators maintain, that fluprum violeutum was not 04 by 


the Civil law, but only puniſhed pena legis Fulie de vi, which was depor. 
tatio Thi) WHe\reaforr why in moſt cates dF rape it is pleaded, that there 


was no abduQtion or carrying fr from place to place. . Mack. tit. Raviſbing, 
and Royſt Aft. notes. . | 
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pril 1, 1555: William, Lander, Thomas Nehme. and Robert Mel. 
il, Yer ingicted,, Lauder. as principal, the other two as acceſſories, in coun- 
Fu foitin Mebarge from Francis Cæſat an Italians: for filty gold crowns of 
the Zac! YH found! lalſe and. feinzied by. decree. of, the Lords of Seſſion. 
The 1 ls cape. in will. The whole narrative. of che procedure is in Latin, 
M allo th DE, ſentence, which 1 is as follows: . Quam quidem voluntatem idem 
*« Ju aſtitia A deputatus, pro tribunali ſedens, declaravit, et pro ſuo decreto 

« pr. ronuntiayit, | iz. Quod dick. Gulichnus, Thomas, et Robertus, 
12 10% rpetyg j in infameß baheanturz 1 M, teſtes vcl Px obationem nullatenus reci- 


6 "piend. i in poſterum; nec unquam dignitate, officiis, aut honoribus, in judi- 
cio vel extra, alquatenus gaudebunt; illoſque tanquam exul. a regno remo- 
0 Vere, et ad erte. minime reverti abſque licentia S. D. N. Reginæ; 
« et quod omnia f ug, bona uſus Juz Sereniſſimæ Majeſtatis eee. 
Ms. Abſt. i 1171551 26. Sb to 5111 911 1 
"May 18. 1556. Andrew Drummond, convicted of freaks a 8 was 
puniſhed with the loſs of his right hand, and perpetual baniſhment. The ſen- 
tence is in Latin. MS. Abſt. i. 29,—Same puniſhment is inflited in many o- 
ther caſes. MS: Abſt. i. 32. 41. 7. 89. 91.—The firſt inſtance of a capital 
punithment for t this crime is 1 March I 1579; ; and in April 1580, a capital pu- 
1 again in i&ted . N . 1. 108. 177. And again 8th February 
1597, And ag: ain by, A ice of parliament, 31ſt May 1650. MS, Abſt. 
1, 445. 13 < Ni 1169 691 
February 10, I 596, Robert Waldgrave,, the Ring $ printer, was indlicted 
for. che reaſonable CON yitidting, 2 xdulteratin „and altering, an act of 
parliament. Ba d declared 0 a rr conſcience | he Was innocent; and 
: if any. 1 happened, it was 0 8. to the perſon who brought him the 
copy, who, he 09202 „ Was erk Regiſter's ſervant ; for he printed it 


juſt 
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juſt as ke got it: but he caſt Himſelf on the King's will. — The n Udo 


guilty, MS. Abſt. 1. dia 18 .00% 
d I&1qg3 10 267 varus N and ntignfuocer eTOIBIINITTOT cg] 
F ew doule ivy 4h la wad rang borditinnug gido 3ud el 171) : 


No 43+, P4 80. ;Ca/e of Macadan, b fe. 113% Jula homicide, 


. C47 


290 


Aſter this (Dec. 20. 17 35, they preferred A petition to the court, na narra- 
ting the procedure againſt them before the judge- admiral, his ſentence a 
them, and the judgement of the juſticiary, ſuſpending it; and praying a war- 
rant for their liberation, ſeeing. they could not then be faid to be detained 
in order to trial, they having been already tried, and the inſtance periſhed.” 
The court ordained this petition to be anſwered by the Advocate. His Lord- 
ſhip gave in a ſhort anſwer, bearing, It does not appear to his Majeſty' s Ad- 
vocate, to be his duty ob vindittam publicam further to purſue the petitioners 
for a capital puniſhment ; and therefore he has no objeEticut' to the Lords doing 
on this petition as to their Lordfhips ſhould ſeem juſt. „ Upon this tlie court 
ordained them to be ſet at liberty, on their finding ſecurity, each to the extent 
of 300 merks, that they ſhould anſwer to any criminal libel that ſhould be ex- 
hibited againſt them before this court within fix months from the date of the 
bail bond, at the inſtance of his Ix; $ Advocate, for the c crimes mentioned 
in the petition. 

The trial of Macadam and Long, that of William Hunt in = r, and that 
of Scot and Macpherſon i in 1712, were laid before the Houſe of Peers, in 
conſequence of an order 23d March 1737, and printed in conſequence of 


another order 19th April 1737. The trial of Macadam and Long had been 


te 


before Printed: at Edinburgh in 1736. MT ITO 


No 48. p. 88. Caſe if Macpher . 1743. Thefts. 


7 „ 


It was argued for the pannel, 6 That by the Moſaical law, theft v was not ca- 
pitally puniſhed. " Though 1 it is true, that by the Moſaical law, theft 
was not ſo ſeverely puniſhed as it ſince is by the laws of other nations ; yet that 
law is not binding on us; becaulc it was adapted particularly to the genius 
and conſtitution of the Jewiſh nation, where thieving was by! no means com- 
mon. It was none of their predominant VICEs ; i vn therefore moſt wiſcly the 


piltiiſhmient was not made very ſevere ; 3 eſpecially a as there Vas among the 


Jews a greater communio bonorum than obtaincd i in other countries. Puniſh- 
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ments are Always to be made heavier or hgliter according to the prevalency of 
the crime in the country to which the laws are given; and therefore it can 
ſcarcely he ſaid, that any puniſhment is too ſevere, becauſe the ſame crime may 
perhaps meet with a;gentler, one in another nation: And of this there can be 
no ſtronger example giyon than from the Moſaical law itſelf, which puniſhed 
capitally certain crimes amongſt the Jews, becauſe the peace and quiet of the 
country demanded it, and the conſtitution of the people led them to commit 
them, which would in Scotland, meet with a very flight cenſure ; Deut. xxi. 18. 
241 3. Many more inſtances, could be given; but theſe are ſufficient to 
ſhow, that there is no arguing. from the penal laws of one country to thoſe of 
another. And if the laws of any other country were to be regarded in this mat- 
ter, it would be moſt natural to conſider the laws of our neighbouring nation, 
where it is well known horſe-itealing is capitally puniſhed.” It was replied for 
the pannel, „ That it is an opinion received by ſome of the moſt eminent 
lawyers and divines, that the judicial law of the Jews, with reſpect to the pu- 
niſhment-of crimes, is perpetual and unalterable. To prove this, many au- 
thorities might be adduced for the pannel; but inſtead of mentioning a great 
many, he ſhall only appeal to the learned Crotius, De jure belli et pacis ; 
where he ſays, © Eſt autem valde probabilis Scoti ſententia fas non eſſe quem- 
« quam ad mortem damnare, niſi ob delicta quæ lex per Moſem data morti 
* punivit, additis duntaxat aut que his ſunt paria recta æſtimatione; neque 
ce enim videtur notitia divini voluntatis, que ſola animum tranquillit, aliunde 
in hoc negotio tam gravi haberi poſſe, quam ex illa lege quæ certe mortis 
<« pcenam in furem non conſtituit.“ 

It is ſaid in the information for the pannel, That the jury had recommended 
him to mercy. This muſt have been done verbally ; for the verdict recited in 
his information ſays nothing of it. 

In 1771, a ſingular caſe enough came before the court of ſeſſion, in which 
there was occaſion to conſider what authority the law of Moſes ought to have in 
Chriſtian countries. On the 12th October 1769, while John Wilfon, a far- 
mer in Mid-Lothian, with his ſon and ſervants, were buſied in binding ſheaves, 
and loading carts with them, in order to get in the crop of a large field of 
peaſe and beans, a number of people, men, women, and children, entered it 
for the purpoſe of gleaning, or gathering, as it is called. Wilſon being afraid 
they would not only glean but pilfer, ordered them to get away ; but they 
would not, inſiſting, that they had à right to do what they propoſed. . Upon 
this a ſcuffle enſued, in which one of the women was much hurt. She proſe- 


cuted 
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cuted Wilſon before tlie ſheriff of the county for datnages: and die brought a 
counter proceſs againſt her, and many of her companions, before the fame 
judge, complaining, that a riotous attack had been made by them upon bis 
property; and concluding for damages and puniſhment.” The ſheriff allowed 
a proof to both parties; and upon adviſing it, diſmiſſed the woman's com- 
plaint; and in the other, he fined ſome of the defenders in 10 8. Sterling each 
to the fiſcal, and decreed them to pay as much to Wilſon; three of them, of 
whom the woman that had been hurt was one, he ordered to be impriſoned 
for fix days. She, and ſome others, againiſt whom this judgement lud paſſed, 
brought it before the court of ſeſſion by ſuſpenſion; and the Lord Ordinary 
reverſed the judgement of the ſheriff: but upon à reclaiming petition and an- 
ſwers, the Lords reverſed the judgement of the Ordinary. The caſe was 
circumſtantial in ſome meafure z and it was much diſputed between the parties, 
whether it appeared from the evidence that there had been any pilfermg: But 
the court, it is informed, went upon the general principle, That the poor had 
no right to glean or gather; and that the practice ought to be diſcouraged, be- 
cauſe of the opportunities it affords for piltering. - | 

The argument for the poor people, upon the general point, was laid upon 
the precept in Leviticus xix. 9. When ye reap tlie harveſt of your land, thou 
& ſhalt not wholly reap the corners of thy field, neither ſhalt thou gather the 
« gleanings of thy harveſt. And thou ſhalt not glean thy vineyard, neither 
& ſhalt thou gather every grape of thy vineyard ; thou ſhalt leave them for 
e the poor and ſtranger.” Anſwered, *The particular inſtitutions of the 


law of Moſes, unleſs where adopted by the legiſlature here, are no more bind- 


ing upon a ſubject of Scotland, and of no greater authority in determining any 
matter of civil right in Scotland, than the laws of Japan, or any other foreign 
country. And though it were eaſy to ſhow, that many of its inſtitutions, al- 
though, no doubt, wiſely adapted to the particular ſituation and difpoſitions 
of the people to which they were addrefled ; yet if applied to men of oppoſite 
genius, or placed in ſituations of ſociety widely different, would be highly 
ruinous and improper. To oblige the induſtrious farmer to leave the corners 
of his field unreaped, in order to ſupport the idle and dilipated who will not 
work, would make but a bad encouragement to agriculture, If the whole 
land in Scotland was to be left untilled every ſeventh year, as another precept 
in the Jewiſh law commands, it is plain that a famine could not be far off; and 
if the ſame period vas to bring about a general releaſe of debts, which is alſo 
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Such is the expreſs comttiafid of the word of God, ard fiich is the praktice 6 


| ing Margaret Caltman, a poor lame bedrid laſs, The aſſize found him guilty. 


eaſe, and ſome others, . p. 756. ſhow this to be a miſtake, It might, how- 
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commafided there, it 18 nüt fücteül to perceive, that wp yy and credit 

would foori be at fee 217 Div yer fi 50101 16h auch 
"Replied," ie It is believed to teme pesrer a. Every quartbr-of-the e 

after a fe G is feuped, to "Tehve the gleatüng for che poor afld the ſtranger. 


every perſon of humanity. Many paſſages are to be found in feripture where 
the gleaners are mentioned, particularly in the celebrated caſe of Ruth; 
which ſhows; that. che command in the paſſage above quoted had always * 
obſerved in the early ages. If one has had the inhumanity to tranſgreſs this 
pofitive command of the ſupreme legiſlator, he comes, with a bad grace indeed 
to demand pains and penalties againſt thoſe who have done no more than what 
they ate authoriſed to do by the book which is pointed out to them as the rule 
of their Hes und actions! They confeſs they are not caſuiſts enough to be 
able to diſcobel why this precept ſhould not be extended to every nation which 
profeſſes to believe in the word of God. The command is founded in wiſdom 
and humanity; in wiſdom, that nothing may be loſt; and in humanity, that 
the poor may be able to pick up ſome ſmall pittance, which no farmer would 
think worth his while to employ his ſervants to gather. And they do confeſs. 
further, chat they can ſte no reaſon for putting the laws of God in compari- 
fon with the laws of Japan; becauſe ſome of its precepts are more peculiarly 
applicable to the nation for which they were ſpecially. intended: but where 
circumſtances do nòt alter, the reſpondents. do maintain, that they ought al- 
ways to have the 'greateſt "Pg in every Chriſtian country. 


e For nil, Blair. Ate. "Ch. Hay. 


ite 90) O 26 n. 

a 6 (1906 54 
No 52: p. 98. Caſe of Wallace a . 1747. Rabe capitally pu- 
 niſped. 


Feb. 20. = 50, ' William Make. a lier. indicted for forcing and raviſh- 


£ 


'Decallat. i, e. beheaded. MS. Abſt. i. 444. 
In the information for Wallace and Ferres, it is faid, * In the whole books 


of Adjournal, where all ſorts. of crimes, are collected together, they have not 
been able, after the moſt diligent, ſearch, to, find above five Nen of 
rapes, and not one example of the crime ever being found proven.“ Macric's 


ever, 
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ever, have been ſaid, that in no caſe has the crime been found proved, in 
which nothing but fair force (if I may uſe the expreſſion) was exerted. In 
Macrie's caſe, the woman was not able to reſiſt ; in the caſes, infra, p. 756. the 
girls-were, mfants, or but juſt paſt pupillarity. In this caſe, the woman was ma- 
ſtered by blows: beſides, the raviſhers were two to one: and therefore they 
ne condemned. 


1 
nel ir N * | 8 
ENT N. 55. p-. 100. Caſe of Livingſtone, 1749. Murder. Minority. 


>” At'the' circuit-coutt held at Lauder, Nov. 1 3. 1493: “ Quo die, Thomas 
* Gothraſtone, juvenis, in judicio fatebatur interfexionem Johannis Smyth, 
* filii Thome Smyth: quapropter ordinatur per juſticiar. vicecomes Dominus 
& de Corſby, ad hoc jurat. affligere eundem Thomam Gothraſtone, pro hujuſd. 
© intetſecc. apud ecdleſiam de Ligerewod, in eujus parechia dicta interfeccio 
«fait commiſſa, in die folemni, uſque ad effuſionem ſanguinis, quia; dictus 
« Thomas Gothraſtone commiſit dictam interfeecionem in octenio, et in hac 
c tate non poterat ad mortem pro crimine juſtificari.” Record in libr. 
eb. 3. 1556, Robert Barclay and David Mackay were indicted for the 
ſlaughter of John Clerk. His prolocutor pleaded, © That he ought not to 


paſs to the knowledge of an aſſize, becauſe he is minor, and of leſs age, not 


being twenty-one years, as may be ſeen by inſpection of his face.” Ai. 
That he is of age; and though he were not, yet ought to paſs, in reſpe& 
he is an able man of perſoun, and outwith the Queen's proclamation,” The 
haill aſſyze has convictit and fylit the ſaid Robert Barclay of the laughter of 
John Clerk be his own confeſſions ; and as to the puniſhment and execution of 
him, refers to the interlocutor of the judge anent his age. MS. Abſt. i 35. 
June 17. 1557, John Pearſon, a minor, convicted of laughter, only ba- 
niſhed. MS. Abit. 1. 37. EM 
Aug. 23.1 561, James Guild was mano for ment, .- Avenged 805 his pro: 
55 That he is deaf; 3tio, That he is ſubdued by an wailsdotene gar 
which he derives frac his e of tedium ꝛute ſwa [ſo] that he is 
maire [more] deſirous to die than live.” Thie Juſtice finds, That the fame 
: matter ſhould paſs, &c. notwithſtanding: any alledgeanee, bdeawe of the prac- 
tice ſcen of before. —Proteftit om? * 1 aaa Nase . mr. ous MS. 
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October 21550 564; Elliot of Horſcliehill, and five others, were indicted for 
the ſlaughter of David Scot of Haſſenden. Elliot Was me pe of 
nonage: On the margin ãs marked i ιν,⏑ h, 

Auguſt 6. 1609, Archibald Maxwell of Cowhill, and his "# indifted. for 
the ſlaugliter of Maxwell of Kirkhill. Alledged for the ſon, © He was not pat 
twelve years of age, and fo, non capax doli.” Anl. 'Ought to be repelled 
as no ways relevant to ſtay the matter being put tothe knowledge of an aſſize ; 
for all things in fact may be tryit be the aſlize : and e/?o he had been minor, it 
ptoves no impunitie, the fact being committed in manner libelled;” - The Ju- 
ſtice, notwithſtanding the alledgeance, ſuſtains proceſs, and remits to the af. 
ſize to take cogniſance of his age, if they think expedient. After the aſſize 
was ſworn, the defence of nonage was again pleaded : and he “being exami- 
ned as to his age, declared he was not above twenty-five years; and ſo conſe. 
quentiy was not four when the fact was committed, being in anno 158 Try 
The aſſize cleuged Archibald Maxwell of the crimes libelled, but fyled Wil- 
liam his ſon of ſhooting of hagbuts within a ſpear's length of his father's 
houſe ; and that he was then within fourteen years of age. MS. i. 224. 225. 

"March 1501, William Fraſer, Thomas Duff, William M iller, and Alexan- 
der Anderſon, were tried for houſebreaking and theft. The libel was found 
relevant.againſt Ftaſer and Anderſon to infer the pains of death; but only an 
arbitrary puniſhment agaitiſt Duff and Millar, „in regard Ls by their con- 
feſſions, and ocular inſpection, they appeared to be under age.“ 


Ne 56. p. 120. Caſe of Beggs, 1750. Beſtiality. 


February 1650, a man for this crime was condemned to be worryt at a 
ſtake, and his body to be burnt early in the morning. MS. Abſt. i. 445. 
Feb. 2. 1653, Margatet Rany was indicted for beſtiality or buggery. The 
indictment bears, © That ſhe was a hermaphiradite, both male and female, 


but had the uſe and ſtrength. of the maſculine ſex, and committed beltiality 


with a gray mare. „She was found guilty, both in reſpect of her own con- 
feſſion, and of the depoſitions ; ; Which laſt are not recorded. She was ſenten- 
ced to be ſtrangled, and then burnt to aſhes ; and the court ordered the mare 
to be killed and burnt. MS. Abſt. 1. 448. 

Cecilia Wilſon, in 176 3 brought a proceſs of adherence before the com- 
miſſaries againſt Matthew Hudſon, ſctting forth, © That on the dap of 
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a2 marriage had been celebrated and — ao them ; 
and therefore. concluding as uſual. EE to 1058 bivizd to rrigwell 

The very extraordinary defence made again} this ation; was, That the de- 
fender being a woman as well as tlie purſuer, it ouglit to be diſmiſſed. 

Ihe commiſſaries remitted toda phy fician and ſurgeon to examine the de- 
fender, and report. This they did; and reported, That ſhe was a woman; 
ran which the proceſs was diſmiſſed. 

This defender pretended to be a man, and was dreſſed. in a man's cloaths 
when ſhe-married the purſuer; and ſhe had all along been in the practice of u- 
fing ſuck | diſguiſe. When aſked her reaſon, ſhe. alledged, her mother had 
been left an eſtate in England, on condition ſhe had a ſon; and that really 
having had none, ſhe cauſed her daughter ac the male.— This was not a very 
ſatisfactory anſwer. She ſaid, too, That ſhe had travelled over great part of 
Europe inthe ſtation of valet-de-chambre to a genesen withouk being diſco- 
vered. | | | 

This caſe makes * the. opinion of: a Iota 3 pals "Keg 4 aſſerts, That 
almoſt all hermaphrodites are females. See Recherches philoJophignes ſur 
les Americains, tom. 2. p. 88. Mr Vermeil, a French lawyer, has publiſhatl 
a memoire upon a ſimilar caſe, Jan. 10. 1765. 


Lord Royſton, in his MS. notes on Mackenzie, p. 82. obſerves, ” Ema 


« of Pitſcottie, in his Hiſtory of Scotland, in vita Fac. II. p. 65. writes, 
Then an hermaphrodite, called in our language a ſtart, who went appa- 
« relled like a woman; in which habit ſhe beguiled a young woman in Lin- 
« lithgow, and gat her with child; for which the was condemned to be burnt 
« quick. Sed quo jure inquirendum.“ A text in the Moſaical law, Deut. 
xxii. 5. forbids the dreſs of the one ſex to be uſed by the other. 


Ne 59. p. 127. Caſe of Gray, 1751. For cible abdudion and forcible 
marriage. 


Nov. 8. 1616, Sir Patrick Chirnſyde of Faſt Niſbet, and others, were in- 
diced for the violent rape, raviſhing, away-taking g. and detaining, of Adam 
French of Thorndikes, a boy ſcarce paſt fourteen, from place to place, and 
at length marrying him to Sir Patrick's daughter, but [without ] conſent of Sir 
John Home of Northberwick, who had the gift of his ward and marriage.—. 
There are long pleadings, but no interlocutor, the Advocate declining to in- 
ſiſt, I ſuppoſe (ſays the abridger) chiefly upon the young man declaring 


cc judicially 
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« judicially he did not concur ame been but diſſented from alt daten, 
& tion?!) MS. Abſt. i- 298. u on 1908-616 09463 2d Hite 
Nov. 23. 1649, Lieutenant Mark: Ker was indicted for tho rape of Alex. 

ander Cuningham ſon to Colonel Cunningham, in Pomerania, a boy of fourteen 
ycars, at the inſtance of the boy's uncle Pleaded in defence, The purſuer 
has no intereſt to purſue this action; becauſe the eſtates of parliament had 
ordained him to deliver the boy to Mr Thomas Henderſon. 240, The boy is 
now egreſſus pubertatem, and ſo ſui juris, and had choſen curators; conſe. 
quently the purſuet᷑ is not a proper perſon to inſiſt in the proceſs.  3tio, Kill. 
burne, WhO brought the boy home from Germany, his father being dead, 
ordered the pannel to take him wo from the purſuer, in n to return him 
tw His friends in Germany:: 1 

An. The King's Advocate inſiſts for his Majeſty's: nkereſt 2do, The pur. 
ſuer has a good intereſt;! both as being 'nearcſt'agnat;” and as being ſerved tu. 
tor at law; and as the perſon out of 1 whoſe - he was _—_— was 
remitted to an affizer. MS. Abſt. 1 443. dvr mM bib ot v1 


bf 40 yviiuost 51 1 I311E 0 2K "17 of! £88 19 Uns 1 


ribs 28 2FH-—.13381695 411 15 ; 
> N 5607 p. 137. ae of. e Macgregar.: 1752. W * 


June 29. 1396, James Herrin Was indicted fot the rape of Agnes Blair.— 
She appeared in Judgement, and declared he had not raviſhed ; but that ſhe 
readily, and with her own conſent, paſſed away with him. Upon which he was 

. acquitted. VS. Abſt. i. 1 151. Th 
Jan. 15 2159 Andrew Downie 1 was indicted for the rape of Effie Clark.— 
She appeared in judgement, with her mother, and declared, that what had 
been done was without Violence this her curators alledged, That ſhe 
was influenced by the pannel to give this declaration, but if ſhe were ſeque- 
ftrute into the cuſtody of an neutral perſon, ſhe would tell the truth; and 
produced for that effect a precept from his Majeſty. The pannel objected ſome 
informalities to the precẽpt. The Juſtice took the point to aviſandum, till the 

King's pleaſure ſhould be known; which being that' afternoon fignified by the 
Fſtice-Clerk®'brother, the Fultice ordained 'the pannel to be ſet at liberty 
without caution. It is probable, that chere being many ſuch diſclamations a- 

bout "His lime; occaſioned the 400 made arino 1612; N MS. Abſt. i. 155. 

Lord Roz yſton, in his! Notes Eo K p. 84. . ts notice, that % Spottiſ. 

« wood, 16 i Hi. 2 Ag, p. Srl Vat fp reprinted; Which 

100 Were grown” t66 Colin; dne King did, by his Wr dd the pärllament, re- 


51151 1 8 
66 « commend 
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«commend ſome overtures for reſtraining ſuch violences; ſuch as, That if a 
« woman fhould be taken away, albeit no further injury ſhould be done, and 
«ſhe relieved, by whatever means, the violence intended ſhould be puniſhed 


+ by death, in regard the party had endeavoured to do his worſt. tem, 


& That if a woman ſhould be forced againſt her will, the crime ſhould be ca- 
4 pital, and not purged by the ſubſequent conſent of the woman. item, 
That they who ſhould entice a woman to go away from her parents or tu- 
« tors, without their conſent, thould. be excluded from her lands or goods. 
<« But all that appears to have been done in conſequence of that letter, is a 
«commiſſion concerning raviſhing of women, mentioned among the unprint- 


ce ed acts, parl. 20. quod vide; and the 4th act of the ſubſequent parliament 21. 


« which enacts, That the ſubſequent conſent or declaration of the woman, ſhall 
« free the committer from the capital, but not from an arbitrarypuniſhment.” 
Sir W. Pringle, Lord Newhall, mentioned in the firſt information for the 


crown in this caſe of Macgregor; (p. 144.), was a gentleman of uncommon 
worth and ability. He died in 1736. The Lords of Seſſion attended his 


funeral in their formalities; and on the day he was buried, tlie Faculty of Ad- 
vocates entered in their books an eulogium on his character.—He was admit- 
ted one of the Lords of Juſticiary in 1718 and it is probable, that the varia- 
tion which ſoon after took place in the ſtyle of interlocutors c on the relevancy, 
was owing to him. 


It is admitted in the fecond information for Macgregor, Ty the judges, 


when they delivered their opinions on the relevancy of the indictment againſt 
him, held, that hameſucken ſtill is a capital crime. 

The declarations of Jean Kay were read as evidence againſt James Macgre- 
gor. One of the clerks of court, and another witneſs, depoſed to their au- 


thenticity. 

In January 1753. Duncan Macgregor, another of the brothers, was hrought 
to trial for being an accomplice with them. The court pronounced. the ſame 
interlocutor on the releyancy.—The following pics are HABIT, from 
the notes of one of the judges. pe an] 

Jan. 22. 1753. It was propoſed for hortening it, viz. the tink that ſome 
of the depoſitions taken in the former trial might be read over to the witnel. 
ſes, which the pannel's, counſel, it was laid, were ready to admit. But ſome 
of the court ſeemed to think that, could not be done legally, and that the court 
and jury. could, not procced upon any evidence other than what ſhould, be ta- 
ken down i in writing in this very trial; and that it might ] be of dangerous con- 
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Ric to pint” if Meh Hine were reveived.” Pord 8. fag, 
chere Wag 4 previ int; after the act 1872, in wich, in a trial for Hfe, Sir 


George Lockfart for the pannel offered to admit the oath or declaration of x 
witneſs who had HE prerognoſced, after reading the ſame to the jury, as evi. 


dence rather as the trial ſnould be put off, betauſe the witneſs did not appear; 


wick the purfuer firſt; and chien the court; agreed to; and I obſerved; that 
as the panel could adtnit or confeſs the whole libel, 1 did not” ſee why he 
right not admit any part of the evidence to be juſt what the witneſs would 
ſrers ard that no bac conſequence could follow upon that, as parinels had it 
in chert power tö adniit or not, and ſeldom were too forward in admitting. 
But if Being repreſented, that the Lord Advocate refufed to allow this to be 
done, there was an end of this propoſal, as either party might object to it; 

and it that Eiſe it was not to be agreed to 'y the court? _ 0 we court gave 
no judgemem Apenie Matter. Met 227 e anger 3t * 

Hut juſt che fame was propoſed, and adtmitted by the Weener 8 and then 
by the court, as to the exculpatory witneſſes led in Jatnes's cafe.” In this caſe, 
aftet the Lord Advocate had finiſhed his proof, he declared, he did it under 
proteſt, that if the pannel's counſel intended to uſe the ſeveral bills of ſuſpen- 
ſion which were offered to the Lords of Seffion, is evidence of Jean Kay's ſub- 
ſequent conſent, or any conſent, to her marriage with Robert Macgregor, he 
hoped he ſhould, by way of reply, be allowed ta read the record of court, 
touching the ſaid Jean's declarations, whereof an extract is ready to be produ- 
ced, to take off any weight which may be laid upon the faid bills of ſuſpen- 
ſion. But it being objected by the pannel's procurators, That it was a novelty 
to allow the Lord Advocate a proof by way of reply, and that if his Lordſhip 
nad any other evidence, he muſt now produce it, the court was of that opi- 
nion. Then the Lord Advocate opened his further evidence, viz. the decla- 
rations of the ſaid Jean Key, taken by the authority of this court, and record- 
ed in the books of adjournal, which he inſiſted for liberty to read as evidence 
in this cauſe; and obſerved, that though, by the 1 ith article of the Regula- 
tions 1672, it is provided, that a liſt of witneſſes and affizers ſhould be given 
out with the libel, this was quite ſatisfied in this caſe ; for ſo are all the wit- 


| neſſes and aſſizers. But it is added in the article, that the pannel may ſum- 


mon witneſſes to prove objections againſt, witneſſes or aſſizers ; but againſt the 
record of this court it is impoſſible to prove any objectſon. —The record of 2 
court 18 truth, and held as ſuch. That bis otily aim was to bring out the 


n 


they 
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they can of the ſuſpenſions, the record of the court of ſeſſion, they ought not 
to oppoſe his uſing the record of this court by way of evidence. That he had 
no inclination to bring any evidence that was not good, and no oppoſition 
ſhould be made to evidence which would ſtate the whole truth to the court and 
jury; which could not be done, if this material part of evidence was ſtifled, 
It was anſwered by the pannel's procurators, That the caſe under conſidera- 
tion was of the higheſt conſequence, greater far than the fate of the preſent 
pannel. For if what is now inſiſted on by the Advocate was. given way to, it 
might throw looſe the whole ſecurity provided by law for pannels : for though 
the article mentions only witneſſes; yet truly the meaning is, that the evidence 
to be uſed by the proſecutors ſhould be contained, either in the libel, or in the 
liſt with the witneſſes; and fo in practice it has obtained : nor can any one in- 
ſtance be produced where ſuch a writing, or any writing, was allowed to be 


read to the jury, not referred to in the libel, or liſt of witneſſes, and referred 


to as in the clerk's hands: and as that was not done in ts caſe, though it was 
in James Drummond's ; and as, in this very caſe, the two fugitations produ- 
ced, are libelled on, and referred to, as in the clerk's hands; and that fuch 
has been the practice of the court conſtantly, which is an excellent interpreter 
of the ſtatute, it was hoped the court would reject the evidence now offered. 
Had it been duly produced as evidence, it would have been competent to the 
pannel to have proved, that it was procured by force or corruption, and to 
have ſummoned witneſſes to have proved the fact. And as to that part of the 
argument, That theſe declarations were a matter of record, it was anſwered, 
That a matter of record was not evidence to the court or jury. Theſe decla- 
rations are no more evidence, becauſe on record, than any of the depoſitions 
in James Drummond's cafe, which yet no body will ſay could poſſibly be read 
as evidence in this cauſe. 

The court began to reaſon upon this matter; but inclined to wait till it 
ſhould be as full as poſſible ; as every moment the Lord Juſtice-Clerk was ex- 
pected to come; which ſoon happened: and then the Lords gave their opi- 
nions againſt receiving the extract of theſe declarations, or reading the ſame 
as evidence to the jury ; taking notice, in giving their opinions, of the princi- 
ples mentioned by the pannel's procurators, the conſtant practice of the court; 
and this much more, that ſuch declarations not only muſt be libelled on, and 
put into the clerk's hands, but though the original, which muſt be better than 
the extract, were libelled upon, and produced; yet, if it were not ſupported, 
and proved to be true, by parole-evidence, it would be good for nothing: 
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75 Eff FF ox Ss % Norns wy 
teticH"Yo" Pinpeßt. ir ek. ache es. were tevewed. Perd 8: fd, 
chere W. d pretcecbrt, after the ac 187, im went, in a tri for He, Sir 
Geotge Locx fart for offered to admit the bath or declaration of x 
withels who Nad BeH pretognG Hell; after teading the fate to the jury, as evi. 
dene tuther as the trial mould be put off, betauſe the witneſs dd not appear; : 
wick the pitfiter firſt; and then the court; agreed to; ard I obſerved; that 
as the panel could admit or confers the hole bel, 1 did not ſce "why he 
fight nor admit arty part of the evidence" te be juſt what" the witnefs would 
Wer tad that ho back Confetſuence cou follbw upon that, a#parinels had it 
in tet power t& adntt or not, and ſeldom wete too forward in admitting. 
Nut ft Being tepreſented, thar tie Lord Advocate refuſed to allow this to A 
donc; chere was an end of this propoſal, as either patty might object to it; 
and 6 (PUR was not to be agreed to by the court? and ſo the court gave 
no juclgerttern ne tte... 24247 (2 of bangles 306 apatite crc bs 
"But ü te ite was propofed; and adtitted By the Advocate, and then 
byte court) as to the exculpatory witneſſes) Hine#'s Cafe. In this caſe, 
aftet the Lord Advorate had fini ed his ptbof2 he declared, he did it under 
proteſt, that Ff the panels" cel intended to uſe the ſeveral” bills of ſuſpen- 
gon rden Were bhered te tie Brat öf Seo, W. deres ef jean Ray's lub. 
ſethbent Eonfentt, or an conetit, to Her marriage with Nobert Macgregor, he 
Hoped he ſhould, by way of reply, be allowed ta read the record of court, 
touching the ſaid Jean's declarations, wheteof an extract is ready to be produ. 
ced, to take of any weight which may be laid upon tlie faid bills of ſuſpen- 
ſion. But it being objected by the pannel's procurators, That it was a novelty 
to allow the Lord AAv6cite a proof by way of reply, and that if his Lordſhip 
nad any other evidence, e mult now produce it, the court was of that opi- 
| nion. Then the Lord Advocate opened his further evidence, viz. the decla- 
rations of the faid Jean Key, taken by the authority of this court, and record- 
ed in che books of Ydourrial;” which he inſiſted for liberty 70 Wed as Evidence 
in this cauſe; nd obſerved, that though, by the fich article of the Regula- 
tions 1672; it is provided, that a liſt of witneſſes and'affizers fflould be given 
out with” the bel, this was dufte ſatisfied in this caſe; for ſo are all the wit- 
neſſes and aſhzers.” Bü it'is added in the article, that the pannet may ſum- 
mon witneſſes to prove Gb ſkellons agathif, vitheſſes or aflizers?" bit Sato the 
record of this Wire ris ene tc prove any "Gbje&ibn. Ihe record of 2 
Hurt is truth, and held as füch. That his only aim was to bring out the 
— and as he does hot GpPOſe the Pammef's procurators making the beſt uſe 
they 
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ſhould be made to evidence which would ſtate the whole truth to the court and 
jury; which could not be done, if this material part of evidence was ſtifled. 

It was anſwered by the pannel's procurators, That the caſe under conſidera- 
tion was of the higheſt conſequence, greater far than the fate of the preſent 
pannel. For if what is now inſiſted on by the Advocate was given way to, it 
might throw looſe the whole ſecurity provided by law for pannels : for though 
the article mentions only witneſſes; yet truly the meaning is, that the evidence 
to be uſed by the proſecutors ſhould be contained, either in the-libel, or in the 
liſt with the witneſſes; and ſo in practice it has obtained: nor can any one in- 
"ſtance be produced where ſuch a writing, or any writing, was allowed to be 
read to the jury, not referred to in the libel, or liſt of witneſſes, and referred 
to as in the clerk's hands: and as that was not done in tins caſe, though it was 
in James Drummond's ; and as, in this very caſe, the two fugitations produ- 
ced, are libelled on, and referred to, as in the clerk's hands; and that ſuch 
has been the practice of the court conſtantly, which is an excellent interpreter 
of the ſtatute, it was hoped the court would reje& the evidence now offered. 
Had it been duly produced as evidence, it would have been competent to the 
pannel to have proved, that it was procured by force or corruption, and to 
have ſummoned witneſles to have proved the fact. And as to that part of the 
argument, That theſe declarations were a matter of record, it was anſwered, 
That a matter of record was not evidence to the court or jury. Theſe decla- 
-rations are no more evidence, becauſe on record, than any of the depoſitions 
in James Drummond's cafe, which yet no body will ſay could poſſibly be read 
as evidence in this cauſe. 


The court began to reaſon upon this matter; but inclined to wait till it 


ſhould be as full as poſſible; as every moment the Lord Juſtice-Clerk was ex- 
pected to come ; which ſoon happened : and then the Lords gave their opi- 
nions againſt receiving the extract of theſe declarations, or reading the ſame 
as evidence to the jury; taking notice, in giving their opinions, of the princi- 
ples mentioned by the pannel's procurators, the conſtant practice of the court; 
and this much more, that ſuch declarations not only muſt be libelled on, and 
put into the clerk's hands, but though the original, which muſt be better than 
the extract, were libelled upon, and produced; yet, if it were not ſupported, 

and wow to be true, by parole-evidence, it would be good for nothing : 


5 C wherefore 
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they can of the fuſpenſions, the record df the court of ſeſſion, they ought not 
to oppoſe bis uſing the record of this court by way of evidence. That he had 
no inelination to bring any evidence that was not good, and no oppoſition 
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wherefore it was ĩmpoſſible to take an extract as a proof of the whole, of theſe 
things when not ſo much as a proof was offered by parole: evidence, that the 
care raf tms erte by him, wha made it; taub erfn that would not 
be ſufficient. None of, theſe particulars appear from the record. ai Jury 
found the pannel not guilty. . 


7 


oY A 53. at I. 4. &c. for, he obtained a pardon, Gg. read, he obtained 
permiſſion to return to this country for a limited time upon expiry of which, 
having been ordered away, he retired to France, and there died. 
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urder of | John Maclaren, (See the indiament againſt James) ; and this in- 
5 ment ore, That he was further to take notice, that the depoſitions of two 
witneſſes Examined againſt James were to be uſed againſt him, theſe witneſſes 
hayin 2 dir ied, and that extracts of them were, in the clerk's hands. The 

other Was. for the c crimes committed againſt Jean Kay.—Theſe indictments 


were Na, upon this objection to the executions, That none of them mention- 
ed to which indictment they referred. EA might both refer to one; and it 


=o 4 


dd net EAR. 6 Which. 
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5859 17 5 3. he was brought to trial on two indictments; ; one for the 


f * 

* "v4 * {81 7 . 134 * 7. 
, * 

So 


6. ch. cat off * col Brown, 175 5: Murder. 
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b. 177. ee Sams. ariſing from the exceſi ve uſe of ſpiritous li 
quors, ©:c.,—In Collection academigue Sur P hiſtoire, naturelle, &c. à Di- 


jon 1756, tom. 4. p. 15. 16. it is ſaid, that flame may be made to come out 
of the ſtomachs. of. dead animals, by a certain method of tying, ſqueezing, 
and then opening them. It is there too related, that at ſeveral public diflec- 
tions, VAPQUFs in the ſtomach. of the ſubject had ſeveral times. taken fire. The 
chapter in that bock from which theſe particulars are taken, concludes i in theſe 
words. '** Ce.n'elt. pas ſeulement de Veſtomac des cadavres qu'on a va ſortir 
des ftammes 3 ; pluſicurs auteurs tres connus aſſeurent, que ce meme pheno- 
mene a Fe gbſcrvs dans . les hommes vivans. Thomas, Bartholin, cent. 1. 
«. rapporte..d apres 4 Adolph.,. ' Orſtuis, au- un cavalier Folonois du tems de 
«. 1a Reine Bone, ayant bü deux verres deau de vie, toit mort, apres 
wne ee des flammes tar la bouche. Le meme Bartholin, cent. 3. 
5 * F rapporte 


5 
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räpporte encore Vhiſtoire de trois autres perſonnes, qui ars une debauc hie 
«'\P'enu*de vie, Eprouverent les memes red. dont deux furent auſſi 
& Suffoguts ar les flammes, et le troifieme n' evita la mort qu'en buvant 
© Protnptement de Peaut froid, et ce qui convenoit encore Aus du 11 de 
“ chevre.” 50 TH 


* 
CI 


No 69. p. 186. Caſe of Forbes, 1758. Viriginis immature contrectatio, 
Oc. | ad 4 | 111 ' I * 777 1p44 


Forbes's crime was aggravated by the higheſt breach of truſt ; and his caſe 

ſeems Tomewhat analogous to that of a tutor who debauches his ward, or of a 
prieſt who debauches women whoſe confeſſor he is. The , courts of France, 
though without any particular law againſt theſe crimes, have not ſcrupled 
however to inflict a capital puniſhment on thoſe who have been guilty of them. 
« Arret du parlement de Grenoble, du 31. Janvier 1660, qui condamna un 
« pretre d' tre pendu, puis brule, pour avoir abus6 du ſacrement de confeſ- 
« ſion, porte ſes mains ſur le ſein et autres parties de plus de cent femmes 
cc pendant qu'il confeſſoit. Baſſet, tom. 1. liv. 6. tit. 19. chap. 6. 4 Dick. 
des arreſts, v Voce . 
* condamne à mort, 7 Y ayant ni boy ni ordonnance qui 225 cette peine 
« ce crime. Ce proces a été juge à la Tournelle criminelle, par arret du 
« 22, Juin 1673, lequel a confirme la ſentence du lieutenant criminel du cha- 
“ telet de Paris, et le lendemain 23. Ce pretre, directeur de religieuſes, fit 
« 'amende honorable à Notre Dame, enſuit il fut pendu et brulẽ avec ſon pro- 
« ces, dans la place Maubert. Journal du Palais, tome 2. pag. 972. et 
ce cy-apres inceſte Jpirituet. ” 

Vn tuteur ayant Etc trouve par les Capitouls couche en 1 cheniſe, avec fa 
„ pupille, agee de 10 a 11 ans, toute nue, dans un lit, Etant appellant de la 
* ſentence de Capitouls, qui Pavoient condamne a étre mis en quatre quar- 
« tiers: mais ætant certific par la viſite faite par deux bartuers et deux ſages 
* femmes, que la fille n'avoit point &te deflorèe, fut ſeulement condamne à 
cc faire amende honorable en audience, en chemiſe, tete nue, la Tarr au col, 
&« et une torche ardente en la main, et aux galeres pour dix ans, et en 500 
< leres vers la dite pupille pour ſon marriage, et en 100 livres à la reparation 
e de la ville Arrit du þ. du Ti oulouſe, du 13: Sept. 1 '5 81. Diet. des 0 ar. 
« reſts, v Voce Tuteur, tome 3. b. 78 1. n. 44. Se? N 
W 5 C 2 It 
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M Kaner mch thatſt did ot appear from tha cvidance Forbes had raviſhed auy 
of the girls, but that they were rather willing. They ere not put upon cath, 
I was preſent when he received his ſentence ; and remember, that after it was 
pronounced he made a long canting ſpeech to the court, full of quotations 
from ſcrigture - Some of them\ being ; peculiarly\improper, and; oceaſioning 
laughter, the court ſilenced him before he had done. 


July 3. 1638, William Bell, convict of raviſhing Janet Palconar, a girl of 
twelve ytars of age; er rſpenſi\i; e. hanged. ' MS. Abſt. i. 240 
Feb 40, 1639, Henry Spendie, butcher in Edinburgh, was indicted for forcin g, 
deflowering, (See p.go.) / and abuſing, the body of Agnes Stewart, an infant of 
fix years of age, by riving [tearing] her ſecret parts, to the effuſion of her 
blood, and hazard of her life, He judicially confeſſed the fact, and two doc. 
tors and a ſurgeon deponed, . Quod parietes pudendi erant excoriati ab agi- 
tatione; quod ĩmum pudendum, qua cum anu conjungitur, erat laceratum; 
quod la ſumma parte pudendi os pubis erat depreſſum; quod partes in- 
« cumbentes illi valde intumeſcebant, et magno cum dolore cruciaban- 
« tur; preeterca quod ipſa capacitas pudendi erat dilatata ad quantitatein 
« pudendi fere in pubere; et hæc cenſemus eſſe vera indicia læſæ virginitatis | 
« rypte.”—He was found guilty, and fentenced to be hanged.” MS. Abſt. 
1. 3757 376 A libel for the very ſame fact was found relevant againſt James 
Gray cobler; Aug. 9. 170g. The jury found, That the child Iſabel Cleugh | 
was in the houſe with James Gray, but not ſeen until the door was opened ; 
and found tlie ſaid James Gray was lying on the floor, moving his belly up 
and down,” and that he refuſed to open the door after ſcveral rude knocks.— 
He was diſiniſſed. In this caſe it was pleaded for the pannel, That there was 
no lacetationlibelted.” Anl. Though that be an aggravation when it happens, 
yet ſpecialties may prevent it. In 1761, one Ripley, a corporal, was hang- 
ed for raviſhing a girl of fix years of age.— There was a terrible laceration pro- 
red in chat caſ e | 

Feb. 2. 1641; Alexander Gylor, climber in the Baſs, indicted for the rape 
of Janet Bouſſie, à gitl of ten years of age.— The proof was, declarations by 
midwives and doctors of the child having her body lacerate; but no proof is 
recorded of the pannel having committed the crime. The aſſize, however, 
found him eulpable and guiſty; with this declaration, That they could not find, 
nor affirm, that the pannet had fick [ſuch] carnal copulation with the young 
virgin as à man has with a woman, in reſpect of her young years.—He was 
entenced, in obediencb to an àct of coukil, to be ſcourged, burnt in the 

| | cheek, 
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check and baniſhed for life; and to be impriſoned," til aft opportetitty offer 
of lending lim 3 SIGs _ * ur n W. 03 md eig dt 10 
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Q o d ti N. 2696" Caſe of Janet Heath, "ou child. muri: 50 


. Our act 1690 ſeems tohave been copied from a Frenchy ſtatute ; ; which i is 
thus ſtated in, the Dict. des Arr. under CGroſſeſſe celte.: Il ya edit du Roy 

Henry, que toute femme qui ſe trouvera durement atteinte, et convaincue 
66 d'avdir celé, couvert, et occulté, tant fa groſſeſſe que fon) enfantement, 
6 fans avoir declare Pun et Pautre, et avoir pris de Jun et Pautre temoignage 
« ſufliſant, meme de la vie ou mort de ſon enfant lors de Viflue de ſon 
“ yentre, et qu*apres ſe trouve l'enfant avoir EtE prive du faint ſacrement de 
e bateme, et ſepultre publique et accoutumee,, /oit telle femme tenue et re- 
% hutee avoir homicide: ſon: enfant, et pour la ne en de mort, 
tet de tel rigueur que la qualitè particuliere le meritera.“ 

The act 1690 declares, that “if any woman ſhall conceal hex og dh 
child during the whole ſpace, and ſhall not call for and make uſe of help and 
aſſiſtance in the birth, the child being found dead, or amiſſing, the mother 
ſhall be holden and reputed the murtherer of her own cd; and ordains all 
criminal judges to ſuſtain ſuch proceſs: and the libel being remitted to the 
knowledge of an inqueſt, it ſhall be ſufficient ground for them to return their 
verdict, finding the libel proven, and the mother guilty of murther, though 
there be no appearance of wound or bruiſe upon the body of the child.” It 
will be obſerved, that though the act obliges the court to ſuſtain the relevancy 
of concealment, yet it varics the expreſſion when it comes to ſpeak of the ver- 
dict, and leaves the jury at liberty to give what weight to the concealment 
they think proper. | 

Indeed, though the ſtatute had meant, that every woman who had conceal- 
ed ſhould die; yet it would have been improper to ule, imperative words as to 
the verdicts to be returned, eſpecially as by this time juries were not triable A 
error. 

There is a paſſage in Principles of 3 law, which, gals SG I can 
not forbear tranſcribing : © Penal laws are to check the arm of wickedneſs, 
hut not to wage war with the natural ſentiments, of the heart. | Contrary to, 
c this principle is the ſtatute, , which, making the concealment. of pregnancy 
a undeniable evidence of. Oo compeils unhappy women to, break 

through. 
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« through the betoming pride and modeſty of ther ſex, and tö be tlie firſt 

« officious publiſhers of their owt! ihe?” Then in a note, 21{t James I. 
Thar worten delivered of baftstd children, to avoid their ſhame, 

& 1d to efthpe pultſhnitht, do ſecretiy tity ati Conctal the deatli of iti 
<VWHiIdrE ig tlie prcambple of tlie ſtatüte? tlie modern *expoſition oft 


„Which 1s a good mane, that cruel laws have a natural tendency to their 


« Own diffolutiön lin the Abhorrence of mankind. It is now the conſtant prac- 
«tice of the coutts fts”to require, , that the body of the child ſhall be found, be. 
et Hofe A vidi ion bike lace: an d if it ſhould happen, that the mo- 


1 N 


6 ther h had any cildbed. linen, ec Sthel preparatives in her poſſeſſion, p prior 
& to her delivery, 1 it is 5 generally admitted as a proof, that no concealment was 
6 intended. Laſtly, it it is not unuſual to require ſome degree of evidence, 
« that the child was actually born alive, before the ungenerous preſumption, 
M (FU the mother was the wilful author of the death of her new -born infant, 
4A Perl mitted to'affe& her. Theſe humane deviations, from the harſh in- 
cc junctions of t the ſtatute, have nearly amounted to a tacit abrogation | Kg 
Ser, too, Voltaire? 8 Commentary on Beccario's book, 5 1. 

It is not a little ſurpriſing, that the laws of poliſhed nations ſhould have dif- 
fered 0 very much as to infanticidium. It is allowed to parents at this day 
amon g the ( Chineſe and thouſands of infants ate expoſed and periſh every year 
at Bean in the moſt, ſhocking manner. See Recherches Philoſoph. ſur les 
Egyptiens © et les Chinois, tom. 1.Þ. 61. | 

It was allowed in ſeveral ſtates of Greece; and Ariſtotle approves of giving 
this right to parents. See Noodt's treatiſe, intitled, Fulius Paulus ; ive De 
parti expoſitione et nece apud veteres, c. 1. Though it was not permitted 
by Romulus, or the laws of the Twelve Tables; yet it took place among the 
Römans thi das, and continued even under the reign of Conſtantine, and 
other Chriſtian Emperors. It was firſt diſcharged, under pam of deaths, by 
Valeitinian, J. 2: ay De infant. ea; ; id. ibid. c. 2. 5. 6. 

The ane auther ttatiſcrbes 5 a paſſage from Plutarch; from which it ap- 
pears, that the Stoics held the ped in utero to be partem ventris, non ani- 
mal, Empedocles fœtus non eſſe quidem animal, ſpiritu tamen præditum, 
4 in utero; primam autem animalis reſpirationem fieri cum partu editur, 

« decedent humore « qui e elt i n foetu, et in exhauſti locum ſuccedente in vaſa 
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ce atque inſitum calorem na ul atque natum eſt animal, animum in pulmone ; 
4e attrahere. Herophilus naturalem fœœtui in utero non animatem motum per- 


cc 
N mittit, 
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* mittit, motuſque cauſam edit nervos; animalia autem tum demum fieri, 
cum ex utero effuſa aliquid aeris accipiunt.“ 

Ihis ſtrange theory, that the fœtus is at no time alive in the belly, though 
it may go far to excuſe women who procure abortions, yet has not the; leaſt 
tendency, to excuſe the expoſing the foetus after it has drawn breath ; 3. upon 
which all agree it immediately becomes an animal. 

The law of I England ſeems, in ſome meafure, to have adopted this theory. 
By that law, (according to Hale), the plea of pregnancy does not ſtay execu- 
tion of a capital ſentence, unleſs the woman be with child of a quick child ; 
Pleas of the crown, vol. 1. p. 368. 369- This ſuppoſes the theory of genera- 
tion to be better aſcertained than it is, or, in all probability, ever will be. 
How can it be known, but that the fœtus may be alive before it ſtir in the 
belly ſo as that its motions may be felt? See the Ency OR 0 voce Ame, 


vol. 1. p. 330. 
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tains, that the fœtus is completely formed in ſemine virili; and he = "wh 
that, with a microſcope, he ſaw one perfect in all its parts in a drop of that 
liquor let fall into a glaſs of water. He gives a drawing of this homuncio ; 
from this he infers, that le premier accouchement is by the male, the her 
by t the female; and that the two differ only as majus et minus; ; Gautier, 
obſ.. ſur Phiſt. natur. d Paris, 1756. If this theory be juſt, many Tun 
inferences as to child murder might be drawn from it. But the law does not 
view things with microſcopic eyes. See, as to this theory, Ency clopedie, voce 
Ap es. 

The plea of pregnancy, ſupported by the affidavit of midwives, has been al- : 
ways ſuſtained by the court of juſticiary, without ever inquiring (o far as Lre- 
member) whether the woman be with quick child or not. The Roman law 
makes no ſuch diſtinction; J. 18. F. De /tat. hom. It does not allow a woman 
with child to be put to the torture; J. 3. F. De jen. Neither indeed ought 
ſhe to be whipped, or made to undergo any corporal puniſhment that muſt oc- 
caſion a violent ſnock to the body. The French courts alſo ſtay, execution. 
when the , pregnancy is certain, without | inquiring further ; ;. Did. des arr. un- 
der G Groſſeſſe celee. 

If the idea upon which the law of England juſt n. now mentioned, Proceeds, 
be well founded, does it not follow, that a woman ho procures an abortion. 
before the child be quick, ought, not to be at all puniſhed A yet all la awyers are: 


agreed, that ſhe incurs an arbitrary puniſhments, 
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No 72. p. 211. Caſe of Janet Ronald, 1763. 
OPINIONS on this Caſe. 


Stricnrn. I am of opinion, that adjourning the court falls under the two 
acts. It has been the conſtant practice to incloſe immediately. If one ad- 
journment be made, another may be made; and ſo one juryman might have 
fallen ill again. 

Supported by practice, Sir G. Mackenzie and L. Royſton. Nota, This was 
irregular to adjourn before the jury incloſe. Notes on two caſes in Sir G. 
Mackenzie. : 

If a neceſſity ſhould happen, the jury may be diſmiſſed, and the pannel pro- 
ſecuted anew. Nothing in the law hinders it: the peace of the public re- 
quires it. 

AVUCHINLECK. I am of opinion, that it is not in tlie power of the court to 
adjourn, after the jury is charged with a pannel. The great ſecurity of ſub- 
jects is trial by juries : particular care to keep them chaſte. 

If, after the jury 1s charged with the pannel, there are opportunities to tam- 
per, the trial muſt fall; the verdict they give cannot produce a ſentence, 
Pannel now intitled to be acquitted, becauſe proceedings irregular, 

It would be dangerous if ſuch accidents ſhould produce an abſolute acquittal, 
In England, many inſtances of diſcharging a jury, and taking a new one. 
Whitebread's cafe, 1679, a bad one, and juſtly cenſured. Lord Delamere's 
caſe. 

But in later caſes, it is fixed, that when ſuch a happens, the jury 
may be diſcharged, and a new one ſet. 

I am for putting it into the interlocutor, that the jury might have been diſ. 
charged, and the pannel tried anew. 

ALEMOOR. Lam of opinion we did wrong. A jury ought never to be ad- 
journed on any account, after charged with the pannel. This does not fall di- 
rely under the acts; but it is there ſuppoſed, that they are to incloſe directly: 
So Sir George Mackenzie; and he — diſapproves of the two deciſions. 
Practice has confirmed this. 

An adjournment, even before proof is finiſhed, the ſame — of tam= 
pering. I am alſo of opinion, that the jury might have been diſmiſſed, and 
the pannel tried anew. At the ſame time, no diſcretionary power of diſmiſſing 
the jury; it can only be in caſes of the moſt urgent neceſſity. 


There 
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— 88 is no reaſon or ſenſe, * ſuch accidents ſhould operate a total ac- 
qui 

In England, the ſolid rule is, That a jury once charged, cannot be diſcharged 
without a verdict. But in caſes of accident, they may be diſcharged, and the 
pannel tried anew. There may be a diſcharge in caſes of neceſſity, but not a 
voluntary one. 

Had the judges at Perth diſcharged the j 1 the pannel * have been 


tried ane w; but ſhe has ſuffered by going on, and may be under difadvanta- 
ges as to a new trial, 


Kaus. Iam of opinion, that the diets of, the juliciary-court, are on” 


Nee eee the trial muſt fall. 
I alſo think, that the pannel may be tried anew. 


Lam not clear how far, in this caſe, the pannel may not * tried anew: 


however, I acquieſce. AT; 

JosTICE-CLERK. The court al agree. Of ſane | opinion. 1 always 
thought that no adjournment can be made, 

The inſtance may Peril, and a new trial brought, agreeable to the law of 
England. 

Dangerous, if the] jury has gone through the town, to impannel them a- 


The ſanftion of a jury 8 being tampered with,! is to acquit, by the acts. 


. Conſent cannot do in a capital caſe ; and in others, riot unleſs there be the 
utmoſt neceſſity. 


, Feb. 19. 1672, Henry Gordon having been brought to trial for deforce- 
ment, the verdi& returned was, Having conſidered the libel, and depoſi- 
tions of witneſſes, againſt Henry Gordon of Braco, the verdict of the aſſize 
« is, Guilty, except three perſons.” —Sentence was delayed till the 26th. Then 
it was objected by the counſel for the pannel, That no regard can be paid to 
the verdict, becauſe two of the jurors, before it was Wrote out and ſubſcri- 
bed, went out of the room in which they were incloſed, and ſpoke with ſeve- 
ral perſons, and did not return, until a macer, and another perſon, expoſtu- 
lated with them, and forced them back; which was s Clearly contrary” to the 
OP: | 


| Ihe two jurors did not come out from any bad defign, and not till 
aſs hy verdict v Was agreed to; E and the | jury only « can n judge, whether the ſta- 
| 5D TY. OR ' tute 
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tute has been contravened ; for the act expreſily ſays, they are warranted to 
aſſoilzie the pannel. 

Replied, The meaning of the act is not ſuch : and it would have been ab- 
ſurd if it had; for what if the whole jurors had withdrawn before the verdict 
was ſubſcribed ? It cannot be maintained, that they themſelves muſt judge 
whether they had diſobeyed the acc. The jury have not an arbitrary power 
of acquitting or not: when the act is diſobeyed, they muſt acquit ; and the 
court, finding the matter of fact relevant, and proved, may ordain the j jury 
to aſſoilzie, and declare the pannel free. | 

The court, by their interlocutor, repelled the alledgeance, in reſpect of the 
anſwer, © unleſs the pannel would alledge in thir terms, © viz. That ſome of 
& the members of inqueſt came out before the votes were concluded; and af. 
te ter gathering thereof, the chancellor had verbally intimate the fame to the 
ce aſſize, albeit the verdict was not formally reduced in ſcriptis, and ſubſcri- 
e bed: And the Lords find, That they themſelves are judges to the relevancy 
ce of the ſaid alledgeance ; and the. probation: ought to be before them, and 
« thereafter to be remitted to the ſame aſſtze; who were to incloſe, and re- 
turn their verdict thereanent. MS. Abſt. iii. 127. 


No 74. p. 258. Caſe of Sir Fohn Gordon, 1766. King's Advocate cannot 
be compelled to give his inſtance to a proſecution. 


Jan. 24- 1726, a petition was preferred to the court of juſticiary by Marga- 
ret Jamieſon, and other people in Glaſgow, ſetting forth, · That a bill for ob- 
taining criminal letters, at their inſtance, charging Captain Buſhell, and others, 
to appear and ſtand trial, for the crimes of murder and mutilation, committed 
by them upon a number of perſons, near relations to the petitioners : That this 
bill was preſented to his Majeſty's Advocate, and his concurrence required in 
common form; and after ſeveral proteſts taken againſt him, he alledges, that 
certain remiſſions from his Majeſty have been preſented to him, pardoning the 
crimes of which the ſaid perſons were accuſed ; and that therefore no con- 
courſe for the crown can be given: That the petitioners ſhall not enter upon 
the queſtion, Whether the Advocate ought to concur, notwithſtanding theſe re- 
miſſions ? but ſhall only obferve, ſhe knows not whether theſe have been duly 
obtained and expede, nor indeed any thing at all about them ; and therefore 
the proſecution ſhould go on, till theſe are pleaded on by the parties accuſed, 
when the * will have an opportunity of objecting to them: That in 

ſeveral 
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ſeveral caſes, proſecutions had been carried on after the Advocate's concourſe 
was withdrawn, as in the caſe of a ſoldier tried ſome years ago for a murder, 
and Charteris's caſe. Since, then, proſecutions may be carried on after the 
Advocate's concourſe is withdrawn, it is plain they may be commenced with- 
out it. Beſides, it was never pretended he can prejudge the claim of the pri- 
vate proſecutor to an aſſythment; and therefore the proſecution ſhould go on, 
as an aſſythment is not due till conſtat de crimine; and that cannot be cog- 
noſced any where but in this court ; therefore praying their Lordſhips to 
grant warrant for criminal letters,” &c. 

Jan. 24. 1726, the court ordained this petition to be anſwered by his Ma- 
jeſty's Solicitor and Advocate by to-morrow at twelve o'clock. Jan. 27. an- 
ſwers were put in for the Solicitor ; in which it is admitted, © That his con- 
courſe had been required, as ſet forth in the petition ; but he repreſented, 
That the intended proſecution was not of a private nature ; that it concerned the 
adminiſtration of his Majeſty's government and public juſtice ; and as to ſuch, 
it had never been thought, that the crown-lawyers were under the power and 
direction of private complainers. It was their duty not to give the concourſe 
of the crown to vexatious ſuits ; and in no caſe did the court ever enjoin or 
ordain the Advocate to give his concourſe to a criminal bill: That willing to 
avoid general queſtions that might be attended with difficulty, he ſhall not ſtate 
the reaſons why the interpoſition of the court has not at any time heretofore 
been demanded, and why, he believes, it would not in this caſe be granted: 
it is ſufficient for him to ſay, that no perſon can ſeriouſly believe the power of 
. proſecuting ad vindictam publicam derived from the crown, can be moved at 
pleaſure by private parties. He has not yet refuſed his concourſe ; but appre- 
hending the caſe required attention, has forbore to give a poſitive anſwer to 
the demand, as the petitioners had delayed for ſeveral months to offer any 


ſervice ; and he hopes the reaſons aſſigned in his anſwer to the proteſts refer- 
red to in the petition, will juſtify his delay hitherto, and excuſe him from be- 
ing obliged. to give a poſitive anſwer forthwith, as no cauſe is ſhewn why ſuch 
a proſecution ſhould be hurried on. He declares, from the regard he has to 
the court, that it was always his intention to give ſatisfaction to the parties 
within a reaſonable time, either by. concurring. or refuſing, if he was adviſed 
it was reaſonable and legal for him ſo to do. He does not preſume to take up- 
on him to judge abſolutely of the facts charged upon parties againſt whom a 
proſecution is intended, but he muſt diſcharge his duty with caution, with a 
| 5 D 2 due 


accuſation, while the parties they now want to proſecute were in the King's 
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due regard to the honour of the crown, and the ſafety of the ſubject; and 
therefore he is not to be driven precipitately to trials: And he is perſuaded 
the court will not think it reaſonable to interpoſe immediately upon the requeſt 
of private parties, as if they were the judges of the proper ſeaſon when the 
public laws ought to be put in execution. In reſpect whereof, he hoped the 
court would either refuſe the petition, or at leaſt delay giving any injunction 
concerning the matter for a reaſonable time, and until his Majeſty's Solicitor 


be further heard.” 


The above is taken from a written copy of the petition and anſwers, which 
I found in a collection of criminal papers made by a gentleman who was one 
of the crown-lawyers in 1726 ; but I cannot find any thing in the record re- 
lative to this matter. This may be owing to an error in the dates of the co- 
pies I had, or perhaps to the matter _ tranſaQed before Judgement was 


8 Iven. 


No 75. p. 299. Caſe of Halladay, 1767. Per jury. 


See the caſe of Mr James Row miniſter at Monyvaird, Aug. 9. 166 5, and 
different diets afterwards ; MS. Abſt. ii. 204. ef /eqg. This caſe is but imper. 
fectly ſtated by Mackenzie, tit. Perjury. See, too, Mr John Biltoun's caſe, 
Nov. 9. 1658; MS. Abſt. i. 463. 464. 469. In this laſt caſe the libel was 
laid on Q. M.'s act. It was ſuſtained, but he was aſſoilzied by the jury. See, 
too, the caſe of Margaret Wood, Feb. 23. 1631. It was not judged, but 
there are long pleadings ; MS. i. 3 32. 333. et ſeqgq. 

October 28. 1715, George Montgomery was indifted, at the Advocate's in- 
ſtance, for perjury; and the fact charged was, That he, at a meeting of his fa- 
ther's creditors, did declare openly, publicly, and audibly, that he agreed and 
conſented they ſhould have a preference upon his father's eſtate; real and per- 
ſonal, waving any title he had to a preference by his marriage-ſettlement, or 
otherwiſe, as appeared from the ſederunt and written minutes of the ſaid meet- 
ing, and will more fully appear by the proof to be led in this cauſe; at leaſt 
he, at that meeting, did openly agree and conſent in words to the above pur- 
poſe : and yet he did thereafter, in preſence of one of the Lords of Seſſion, 
judicially fwear, depone, and affirm, upon his folemn oath, that at the ſaid 
meeting he did not conſent to any preference in favour of his father's credi- 
tors; which judicial oath is ſubſcribed by him and the dagen in the clerk's 
hands. 

Pleaded 
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Pleaded for the pannel, 1½, The charge being founded upon a judicial 
oath, not yet adviſed by the court before which it was emitted, the import of 
it is not known: and as the creditors have prayed for a re-examination of the 
pannel, on account of ſome uncertainties in his oath, if that be allowed, he will 
have an opportunity to explain himſelf, and add circumſtances from. recollec- 
tion, which will take off any ſuſpicion of perjury. 2dly, Perjury cannot be in- 
ferred from an oath emitted on a reference; J. 1. et 2. C. De reb. cred. And 
it appears from a deciſion in 1677, obſerved by Mackenzie in his Criminals, 
tit. Perjury, that witnefles cannot be purſued for perjury upon the depoſitions 
of other witneſſes. gdly, The oath founded on has this limitation, “ in ſo far 


« as he remembers ;”* therefore perjury cannot be inferred from it, as want 


of memory cannot be criminal: And although it be not preſumeable that one 
will forget a ſolemn fact, yet a tranſitory act, or an expreſſion, may at ſome di- 
ſtance of time eſcape the memory. 4thly, The libel is not relevant, becauſe 
the preciſe terms of the words of the promiſe or agreement libelled, are not 
ſet forth, which ſhould have been done, that the pannel might have been 
heard upon the import of them; and witneſſes ought not to be allowed to be 
examined upon their notions and imaginations as to what he ſaid, ſeeing they 
may readily have miſtaken his meaning. For which reaſon, 5thly, our law 
does not allow a promiſe to be proved by witneſſes even ad civilem effedtum. 
6thly, The place is not libelled' where either the promiſe or oath were emit- 
ted, which ought to have been done; Mackenzie, tit. Libels, $ 2. I. 3. F. 
De accuſat. 

Anſwered to the 1/7, Criminal proſecutions do not depend on civil actions. 
This purſuit is ad vindictam publicam, and has no connection with the civil 
cauſe, which may be tranſacted or dropped by the private party. The promiſe 
and oath libelled are both clear, and the eourt and jury can very well judge of 
them. To the 2d, In a purſuit ad vindictam publicam, the law does not diſ- 
tinguiſh between the different kinds of oaths. If a lie be judicially affirmed 
upon oath, perjury is committed. An oath upon reference puts an end to the 
civil queſtion ; but a criminal proſecution for perjury is ſtill competent; J. 21. 
22. . De dolo malo. As to the law quoted from the Code, the firſt agrees 
with the PandeQs, and the other may be underſtood of the caſe in which per- 
juratum quodam colore ; and the Code does not derogate from the Pandects, 
excepting ñſty conſtitutions of Juſtinian; and Mackenzie retutes this pre- 
tended diſtinction. This caſe differs from that of witneſſes. If two witneſſes 
depoſe one way, and two another, there is no way of knowing which ſet has 
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ſpoke the truth. To the 3d, The quality of non memini will not in fado 
troprio ſave from the imputation of perjury, eſpecially as to a recent fact; and 
that quality is not added to the part of the oath libelled on. To the 4th, The 
words are ſufficiently ſpecified in the libel; and it will be conſidered, whether 
the agreement libelled has been made out by theſe, or other words direQly to 
that purpoſe. To the 5th, That in this caſe, a minute is produced, which will 
ſupport the depoſitions of witneſſes, and render them more circumſtantial, by 
aſſiſting the memory: And in criminal matters, witneſſes are admitted to 
prove emiſſions of words, ſuch as verbal injuries, blaſphemy, &c. ; and all the 


pannel's argument can infer is, that the proof mult be clear, without any 


darkneſs or doubt; of which the jury will judge. To the 6th, This crime 
does not conſiſt in one act; and the place, ſo far as neceflary, is ſufficiently 
qualified, viz. that the promiſes were made at a general meeting of the credi- 
tors, and the. oath emitted before Lord Couper, at the e place of de po- 
ſing, judicially. 

Ihe court found, The pannel his having in manner libelled, openly, 
publicly, and audibly, promiſed, agreed, or conſented, to the preference of 
his fathers creditors, to all pretences he had to his father's eſtate, real or per- 
fonal, by his marriage-ſettlement, or any other manner of way whatſomever ; 
or the ſaid pannel his agreeing, or giving conſent, to give preference to his fa- 
ther's creditors, excluſive of his own pretenſions to his father's means and ef- 
feats, by openly declaring his conſent in theſe terms, or in other words and 
expreſſions to the ſame purpoſe ; and his having judicially upon oath denied, 
or contradicted the fame, relevant to infer the pains of perjury : and repelled 


the haill defences proponed for the pannel, and remitted,” &c. Afterwards 


the pannel ſet forth, That he was a landed man ; which he proved by his in- 
feftment; and objected, there was not a ſufficient number of landed men cited 
to be on the jury. The diet was deſerted ſimpliciter. Abridg. 


N* 76, p. 308. Caſe of Foſeph Taylor, 1765. 
hed tet 18. 1617, Mr John Muirhead notary in Tweedmouth, indiQted 


for forgery and perjury. Alledged for the pannel, He is a ſtranger, having 


lived for many years in England; and therefore this is not forum competens, 
but he ought to be remitted to the judges in England, conform to the act of 
parliament. Anſ. The act quoted concerns only perſons living in En gland, 

and fugitate, cited for laughter, and certain-other crimes ; of which the crime 


libelled 
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libelled is none. The pannel came willingly to Scotland to be a witneſs —The 
Juſtice, notwithſtanding the alledgeance, remits, &c.. Upon this the Abridger 
obſerves, © It is probable the crime was committed in Scotland, elſe it would 
ſeem the declinature was well founded : and by the dittay it appears, both the 
forgery and perjury were committed in Scotland ; the perjury before the Lords 
of Seſſion, by his falſely ſwearing in their preſence the deed to be a true deed, 
and the next day acknowledging the ſame to be falſe. —He was convicted, and 
ſentenced to be hanged. MS. Abſt. i. 402. 

See, too, Alexander Pearſon's caſe; in which the offence libelled * 
him, Lord Ochiltree, and others, leaſing- making, and ſlanderous ſpeeches a- 
gainſt certain noblemen, was committed in England. He urged, That ſuppo- 
ſing the fact charged not to be criminal in England, it would be contrary to 
all law and juſtice to puniſh him in any other place, on pretence the fact was 
criminal in the country where he was tried. The diet was continued from 
time to time, and at laſt deſerted with the Advocate's conſent.— A full account 
of this caſe is given in Ruſhworth's Hiſt. Collect. MS. Abſt. i. 343. 344. 

In 1769, or 1770, it is informed, a Scotchman was indicted at Carliſle for ſteal- 
ing a horſe in Scotland which he had brought to England; but the judges found 
they could not try him.— This caſe, it is ſaid, gave riſe to the act 13th Geo. III. 
& for the more effectual execution of the criminal laws in the two parts of the 
4 united kingdom.” This act is imperfect; for it provides no method for compel- 
ling witneſſes reſiding in the one country to go and give evidence in the other. 
A ſtatute ought to paſs, obliging people living in England to appear, and give 
evidence before commiſſioners appointed by the court of ſeſſion for taking proofs 
there. In a cauſe depending at preſent before the court of ſeſſion, it was neceſ- 
fary for one of the parties to examine ſeveral Engliſh manufacturers. The 
court granted a commiſſion for that purpoſe ; but the witneſſes refuſed to ap- 
pear. The lawyers here, imagining the court of king's-bench, or the Chan- 
cery, could give relief in ſuch a caſe, directed the advice of Engliſh counſel to 
be taken upon the proper remedy : they were conſulted accordmgly ; but an- 
ſwered, They knew of no precedent for compelling witnefles in ſuch a caſe to 


appear and give evidence, We pay more reſpect in this country to Engliſh 
commiſſions, 


N 78, 
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In one caſe, a reduction was attempted before the court of juſticiary.— 
March 7. 1680, Alexander Strachan of Glenkindy having been apprehended 
for ſlaughter, became bound in'a bond of compearance for himſelf, and ſuch 
of KEE 2 ants and ſervants as ſhould be cited as parties or witneſſes, under a 

ty ur 1. 20, 20,000 Scots. Some of them not having appeared, the bo 
Peg * — g appe nd 
Ki 5 ed for 10 and the | forfeiture was g gifted to Sir Adam Blair; who 
raed Me ben dene, "He b dion of the bo 
jpdged tract an 8 eſtate. 4 55 rought a redu on of the nd "i 
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but prejudice to o him to apply to the 5 or giherwile, for remeid, as 
accords, Pat Sia: 4; = 4 4 464.07 i ih 203 M10 » 

This is taken from a note of caſes made upon a ſearch | in 176 * when the 
queſtion, as to 8 He, competency of appeal from the juſticiary, was in agita- 


fd. #414 7 # "I 1 


wen (Nv 864 p.. Caſe of John Raybould, 1768, Forgery. 
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Had this plea been BG up ill the proſecutors had concluded their proof, 
and then been urged to the jury, it would in all probability have ſaved his life : 
but it did not occur to his counſel till after the indictment was begun to be 
read. From their not having, time, to deliberate, it was offered prematurely. 
It. is ſurpriſing, that it ſhould have been overlooked in all former caſes. Care 
has always been taken ſince, by the proſecutors of this crime, to ſerve a liſt 
of witneſſes upon the pannel 15 can prove the identity. 


No 87. p. 474. COPE oe James Kenia 118 


* TY * 


4850 dane in his MS. notes on Mackenzie, p. 230, obſerves, 66 'Tho' 
regularly theſe interlocutory ſentences are final, the forms not allowing re- 
chiming ; yet there are ſeveral precedents, by which, upon new ſuggeltions 
and arguments, interlocutors have been altered, as Feb. 2. 1674, Aſſint's cale ; 
Nov. 19. 1674, Rutherford; Feb. 5. 1683, Laurie; June 29. 1691, Fyfe; 


Aug; 3- 1697, Keith; Aug. 5. 1692, Captain Wallace; in which caſe the que. 
| ſtion 


N* gr. ADDITIONS and NOTES: 769 


ſtion was argued, Whether, in form, there could be any pleadings on the re- 
levancy, either of the libel or defences, after ſigning the interlocutor? and the 


; court allowed them to plead and thereafter they pronounced a new interlocu- 
tor. The like in Barclay's caſe, Nov. 12. 1668.” 


No 82. p. 483. Caſe of James Steven, 1768. 


In the caſe of Irving for breaking priſon, July 26. 1673, it was objected by 
the lawyers for the pannel, © That the dittay is not relevant; becauſe, though 
&« it be founded on the common law and practick of this kingdom, yet it con- 
« deſcends upon no law, whereupon either the crime or pains libelled can be 
& inferred ; and ſeeing it is only ſubſumed, that the pannel was in priſon for 
« a civi{ debt, there is no law, common or . municipal, can be adduced to 
« infer the crimes and pains hbelled.” 


The Advocate replies, © That the dittay is opponed, which is moſt relevant, 


without condeſcending on any laws in the propoſition : for the law is, and 
ought to be, known to the judge; and a dittay is relevant without a pro- 


foſition; and the crime contained in the propoſition, viz. breaking the 


rious, that there needs neither a propoſition nor a condeſcending on parti- 


« 
cc 
cc 
King's priſon, and robbing his Majeſty of his priſoners, is a crime ſo noto- 
cc 
& cular laws, the common law, and law of nations, being fo unqueſtionably 
c 


clear as to the ſame.” MS. Abſt. iii. 25 1. 252.—Sir George Mackenzie for 


the pannel, in his duply, does not controvert this. 
The following aphoriſm of Beccario is a panegyric on the ſyllogiſtical form 


of our indiatments : ** In omni delitto ſi deve fare dal giudice un ſillogiſmo 


64. perfetto ; la maggiore deve aſſere la lege generale: la minore l'azione con- 
“ forme, o no alla legge ; la conſeguenza, la. liberta, o la pena.” Dei delitti 
e delle pene, S 4. ed. 1772. 


In this caſe of Steven, and others, it was further argued for the 8 


That in caſe the libel were ſuſtained, the proſecutor muſt either divide tl. 
trial, or allow ſome of the perſons whoſe names he had thrown into the Gy 
to be examined as witneſles for the reſt; according to Mackenzic's nals 
tit. Exculp. S 11. 
I do not remember the anſwer for the proſecutors, further than that they 
inſiſted the demand was unprecedented. 
There was no occaſion to determine this point; but the judge, in deliver. 
ing his n ſaid, he thought the demand reaſonable, and that he remem- 
5 E  bered: 
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bered a caſuſin ici it had been granted. The caſe alluded to was, Ei 
gine, a trial for a riot and battery at Stirling in 1748. It gave riſe to mutual 
proceſſes; in each of which there was a number of defenders: and, 4th July 

1748, the digt was of nſent | deſerted ag {t one ak, e ſide, and thre 
the Sie , that they Og give Evidence. A og 18 JUS oe of conſent, it 5 
not properly be referred to as a precedent; ; though probably the en was 
wing. #2 the opinion; f the court A. proſecutor ſurely ought. not to be allow. 
cd a pmg panne Of lis Mienęſſess merely hy throwing: their names} into 
the ec theacfor) Whehilitappears from dircumſtances that ſuch:may be 
his views: @ het B e sdnſenench if the trial be not divided, it 
either Huld he lſo on the q teis admitted as vitneſſes for one another. 
Lluis gaeſtion was agitated in a toceſa brouglu before the court of ſeſſion, in 
13683 bieter Williamſon a againſt. ſeveral ꝓcople in Aberdeen, It was a res 
qucon afl a dgeroct arhitralʒ but he callsd as partie, not only thole in whole, 
faut ves preneyuneads butithe arbiter, and twe procutators in Aberdeen, 
by hee Mmalpractices hei alledgeda it had been obtained, and concluded a- 
gainſt them, or damages. Thoſe in hoſe favour the decree was, alledged, 
that he had, made ce two procurators parties, in order to prevent their exami. 
nation-as: witneſſes for the othær defenders ; and therefore they inſiſted, either 
that lac ouch ſinſt daſcuſs theſe tur that they ſhould be admitted to give e- 
videncea ve The Bord Ordinary allowed thein depoſitions to be taken; but or- 
dered them to he ſealed up, eee eee eee of the court. 
Incthis judge ment che | purſuer acquieſced- 
This queſtion was again conſidared, 1 Ss 4 in hs caſe 
of Margaret and: Agnes Adams, d young girls, (one of them about twenty, 
the; other, abqut ſixtcen), brought to trial lalh winter for the robbery and mur- 
der of an old woman ho kept. a ſnoꝑ in Glaſgow. The counſel for the Young- 
eſt offered to prove by the eldeſt, that the. ,youngeſt had no concern in che 
affair, and he inſiſted he ſhould be allowed t adduce her, as ſhę Was a 3 : 
ſary witgeſs, there beings according the {hewing of the indictment, no o- 
ther perſon preſent. But che court refuſcd, to admit her; and, all the judges 
were of that ppinion ſaxe one. It is not however, to be. ſuppoſed the court 
thought, that in no caſe whatever could one pannel be witnęſs for another. The 
ſolution of this queſtion ſeems to depend upon circumſtances. If there be rea- 
ſon to preſume, or ſuſpeſt, from citeumſtances, that the;profecutor has thrown 
the names of ſame perſons into the indictment with no other view than to de- 
iy * ee he aught to be diſappointed. 
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No 84. p. p. 50 5 "hi of Mungo Campbell, os; Mur der. 1 26 . 
Suicide. ON 2 FO QUT r7oCl3 1611 91! 
| A gemleman who was ſome years 4 tried at a circuit bor an ahl, "lates 
y informed me of a circumſtance in his trial, which will manifeſt the neceſſity 
of admitting peremptory challenges. In the liſ:of forty-five: jurors ſerved 
upon him along with the eriminal letters, he obſerved the name f a mary with 
whom he had been long on very bad terms, and therefore had great reaſon to 
wiſh he ſhould not be upon his jury, though he was averſe to challenge him. 
Having mentioned this to his counſel, he, the night before the trlal, wuited 
upon the judge, and told him the caſe. The judge ſaid he would tfiink of it, 
and make inquiry about the man. Next morning he aequainted the counſel, 
that he was aſſured this man was a very intelligent perſon; and very prope to 
be put upon the jury. The counſel repeated the objection, but without effect. 
Upon which he ſignified, that he would challenge him, as ſeveral cireumſtan- 
ces that indicated enmity againſt the pannel could be proved: againft this man. 
However, when the matter came to the puſh, from dread of irritating and o- 
ther reaſons, the challenge was not made; and this mari vas fh orm one of the 
fifteen. The conſequence was fatal to the pannel. All the reft of the jurors, 
or at leaſt a great majority of them, were for;acquitting the pannel; nd a vote 
paſſed to that purpoſe.” Upon which this mam fell tos work and by various 
meuns prevailed on the jury to aer, and ſign a verdict eamtraty to their fit 
opinion. This he accompliſhed by the great itifftüencë ke bud Ger then; 
whith was owing to his being a man of ſuperior rank and ubilities, and to Ins 
being factor upon the eſtate of a great 'Lord in that purt of the edumtry, Whoſe 
tenants the reſt of the jurors ere. olls ad bluodt ad bofiülni 2d bag (uta 
Some thought Campbell made away wird nſelp ate fboll. IIe out] 
(they fait) have taken the chance of another petttfon Sf appear g dafidt i caſts 
that failed, made application to the erbwon ' Hig? perithen to the King i GR 
mon courſe fell to be remitted to the erowndawyertgilandptronithe'F wolyfthy d. 
pinionb y he bad reaſon to expect a favburable report from HthumsiiPoriinps h 
was too precipitate. But he was perſuaded) ag care HAN Aid; from the very 
fiuſt y tkat he would be condenmed to die t and with realory for tlie higher; 
and b. igh-charaQer, of the man helew; coulJigottfailsro wxalſdanconqueeabie 
90020) + 5 WR prejudices 
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prejudices againſt his cauſe, though it had been clearer than it was. Beſides, 
he expected to be put in irons next day; and fetters, it is plain, muſt have 
rendered it difficult for him to rid himſelf of life. This laſt conſideration, how- 


ever, was not ſufficient: for to a man who had ſo thoroughly furmountcd the 
fear of death, and was reſolute to die, moriendi mille figure ; 


*'1\ 157 N «x 


% Nor ſtonꝝ tower, par walls of beaten braſs, 


Can ho retentive to the Rrength of ſpirit; 
„But life, being weary of theſe worldly, bars, 


„ e, Never lacks power to diſmiſs itſelf,” SHAKEsp. 


(C6 HATE oc „ 

Man, is not the only 3 chat ſeeks relief from miſery by voluntary 

death. Dans de peril (ſays Muller) le ſcorpion eſt tres rusE, courageux, et 

brave le danger, Mais quand il eſt reduit au deſeſpoir, et qu'il a perdu 
toute eſperance d'echaper, il ſe tue alors lui-mime. C'eſt de quoi on peut 

faire experience. en faiſant un cercle de braiſe ardente, et en polant le 
<  Forpion dans la place vuide du milieu. II fait alors toutes les tentatives poſ- 
15 ſibles pour ſe tirer de cette braiſe, et court tout autour du cercle pour trou- 


Ke : Ver une iſſuè ; mais le ſucces trompant toutes ſes eſperances, il retourne ſe 


*; Placer, au milieu de la place yuide, recourbe ſa queue en haut, et ne ceſſe de 
«© ſe donner des coups de fon Eguillon, dans la tete et dans le corp, que quand 


4 75 les forces lui manguent, et qu'il meurt. Il fait la mEme choſe quand on Vat- 


<,tache.{ur, une table. avec une Epingle; et il a cela de commun avec quelques 
« Autres inſectes, dont le nombre n'eſt pas grand.” D#lices phy/tques choi- 


_ Heis, a Nurenberg 1767, tom. 2. p. 6. 


The lemmer, or, rabbit; of Norway, is likewiſe ſaid to be um animal A. 
cide. See Melanges intereſſants et curieux, tom. 2. p. 52. 

If any of the above particulars be true, it might afford a rhetorical argu- 
ment in juſtiſication of ſuicide, as plauſible as many a one that has been urged. 
Go to the ant, thou ſluggard, conſider her ways, and be wiſe.” But the 
laſt reſts upon the ſingle atteſtation of Reynard; and the firſt, or rather the in- 
ference from it, is controverted by ſome. They ſay the ſcorpion, when di- 
ſtreſſed as above, retires to the middle place, becauſe it is the cooleſt; and 
that the ſtrokes he ſeems to give himſelf are not voluntary, but the convulſions 


of death. The fact is denied altogether in the Encyclop. voce Scorpion, up- 
on a ſingle experiment of Maupertuis. 
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N. go. P- 595. Caſe of | Macgregor, T1773 FVicennial preſcription of 
crimes. ws 833 Dire wot e ee 
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P. 606. Claim for the jus i at b the alias of the wide exec i- 
tors, repelled at the diſtance of twenty years. 

The caſe here alluded to is, I imagine, that of George Tod againſt Andrew 
Inglis, determined by the court of ſeſſion 27th February 1770. was in the 
cauſe, and I ſee from a note, that ſome of the judges went upon che tacitur- 
nity, and ſome upon the inſufficiency of the evidence, as to the value or ex- 
tent of the goods in communion at the huſband's death. The interlocutor was 
expreſſed (inaccurately) as follows. < In reſpect of the long taciturnity, and 
& other circumſtances of the caſe, find, That the charger (Tod) muſt aſtruct 
<« his claim by proper evidence; and as he has produced no ſuch evidence, 
< therefore ſuſpend the letters /tmpliciter, and decern;“ (i. e. reverſe the 
zudgement of the inferior judge, who had determined for Tod.) 

As a contrary opinion was given by ſome of the judges not many years 
ago, in Mr Dempſter's caſe, (ſec p. 462.), 1 have, I believe, committed a 
miſtake in taking down the firſt opinion in that caſe, ſo far as it reſpects this 
point. My note bears, But as it is a conſequence of this, that perſons may 
« be brought to trial at a great diſtance of time, judges bound to take care,” 
Zut upon looking into a note taken by another counſet in that cafe, I find he 
has taken down that part of the opinion thus. Think it actionable, but, as 
60 circumſcribed by no time, are called upon to ſee that the accuſation, as laid 
< in the libel, be ſtrictly regular.” Theſe opinions upon this point were gi- 
ven but collaterally in Mr Dempſter's caſe; and I take notice of them here, 
only to apologize for preſuming to differ from the judgement in this caſe. 
As to the authority of the Roman law in this country, it would probably be 
found upon inquiry, that it was ſeldom if ever reforted to before our courts, 
till the inſtitution of the College of Juſtice in 1537. Be this as it may, it is 
indiſputable, that our judges have differed from it in nnn particulars, 
both as to civil and criminal matters. 
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Janey/,.bet thei grace of God, King of Scots: To our: Heriffs.of Edin: 
burghe principal and within che conſtabulary of Haddington, Berwick, e. 
praveſlis, aldermgny and baillies of our Burrowes, and cities of Edinburgh, 
&ol gretting . BobſancikKe-ag-it' is hunhlie meanit and ſcha win th us he oure 
lowte: Johnne: Tap, Lord und Erle of Litill Egipt, That quhair he obteint 
ouniettersqunderioure: grete; ſeibe, direct to aow, all and ſindry our ſaid ſhe- 
riffs, ſttwartis bailſies, IIptoveſtis, aldermen, and baillies af burrois, and to 
all andi ſundryqytis arandautorite within oure tealme, do aſſiſt to him in the 
execſitichm oi jute pen s cumpany and folkis;:conforrie/to the lawis of 
Egipt and iu pinitbibg of:all:yame; that rebeſlis againſt him: ntveryeleſs, as 
wearinforniit, Sebaſtiane Calou, Egiptiane, anę of the ſaids John's cumpany, 
with his complices and partakaris underwrittin, yat is to ſaye, Anteane Dorea, 
Satona Fingo; Nona Finco, Philip Hatfeyggow, Jowla Bailzeu, Grafta Neyn, 
Gueys Bailzou, Bernard Beige; Demet Macfkalla,”/Norfaw Cwlour, Martyn 
Fethine; rebellis and conſpiris aguins the faid Johne Faw, and hes removit 
yameall uterly out of his cumpany, and takin fra him divers ſoumes of money, 
jewellias, claiths, and oyrs gudis, to ye quantite of ane grete ſoume of money, 
and bn na wyſs will paſs hame with him; hewbeit he has bidden and remanit 
oß lang time upon yame, and is bunding and oblaſt to bring hame with him 
all yame of his:cumpany yat ar on live, and ane teſtimoniaie of yume yat 
are deid ; and als ye ſaid Johnne hes the ſaid Sebaſtioun's. obligatioune, mail 
i Dunfermling befor our maſter houſald, yat he and his cumpany ſuld remane 
with him, and on na wyſs depart fra him, as the ſamin beiris ; incontrar ye 
tenndr of ,ye/quhilK, ye ſaiĩd Sebaſtiane, be ſmiſter and wrang informatioun, 
fals relatioun and circumventioun of us, hes purcheſt our writings, diſcharging 
him, and ye remanent of the perfonis above writtin, hiis.compliees and, parta- 
karis of the ſaid John's company, and with his gudes takin be yame fra hnn, 
eauſſes certane our lieges aflift to yame and yair opinionis, and to fortify and 
tak yair pairt agains ye ſaid Johnne, yair lord and maiſter; ſua yat he on na 
_ © wyls- can apprehend nor get yame, to have yaim bame againe within yaire 
awin 
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awin cuntre, eftir the tenour of his ſaid band, to his hevy dampnage and ſkaith, 
and in grete perell of tynſull of his heritage, and expres agains juſtice: Our 
will is heirfor, and we charge ꝝz0u ſtraitlic,! and eomifiarids, at, incontynent 
yir our letters ſene, ze, and ilk ane of zou, within ye boundes of zour offices, 
command and charge all our liegis, yat Hane of yame- Kak upon hand to reſet, 
aflyſt, fartify, ſupple, mantcine,, defend, or tak, pairt᷑ with, whe ſaid Scbaſtians 
and his complices above writtin, for na buddes, nor oyr way, agains the ſaid 
Joint Vaw, yair lord and maiſter; bot yat Faiz and eg n lik Nyſv tak aud lay 
handis upouſ yame quharevir yai may be apprehendit; and bring vm to hi 
to be puniſt for yr demerkis, conforme to his dawisq and help and fortify hing 
to puniſſi and do juſtice upoun yame for yair treſpaſſoꝶk; nad tb yateeffedt, leu 
to him zoure preſonis, ſtokis, Tetteris, and àll byr thingis inceeſſur ytto, as ze, 
and ilk ane of ao, and all oyris oure liegis, will anſwer to us yrupoun; and, 
under all mealt pane and charge yt eftir may follow; ſwa yat tlie fad: 
Johne have na cauſe of, complaynt heirupon in tyme cuming, nor to vcſort to 
us agane to yt effect, notwitliſtanditig ony oure writings ſiniſterly purcheſt, or 
to be purcheſt, be the faid Scbaſtiane in the contrar. And als charge all oure 
liegis, yat nane of yam moleſt, vex, inquict, or truble, ye ſaid Johne Faw and 
his cumpany, in doing of yair lefull bheſſynes, or oytwayis, within our realme, 
and in yair paſſing, remanyng, or away-ganging furth of ye ſamin, under the 
pane above vrittin a and ſicklike, yat ye command and chairge all ſkippars, 
maiſters, and marinaris, of all ſchippis within our realme, at all portis and ha- 
vyns quhair the ſaid Johne and his cumpany fal happin to reſort and cum, to 
reſave him and yame yrin, upoun yair expenſes, for furing of yam furth of 
our realme to the partes beyond ſey; as you, and ilk ane of yame ſiclike, 
will anſwer to us yrupoun, and under ye paine forſaid. Subſcrivit with oure 
hand, and under our prive ſcile, at Falkland, ye fiveteine day of Februar, and 
of our reigne the xxvilii zeir. bil r sls üs 45 

io ö eis ; . . oem i! Subſcript. per Regem. 
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To « Fi da ' , 
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here is a writ of the ſame tenor in favour of this Prer from Quecn Mary, 
ſame record, 25th April 1553; and 8th April 1554, he: gets ai remiſſion for 
the ſlaughter of Ninian Small. 23 | 1 L307 {++ I 1971, 5 7 Der Try 
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It was further pbſerved by the counſel for the ſuſpender, In. the cafe of 
« George Graham, obſerved by Mackenzie both in his Criminals and Obſer. 
« vations, the council, without any ſummons of error, reduced, as unjuſt, 
the ſentence whereby he was found guilty art and part of theft.” This the 
argued, © Suppoling, for once, that the fault could only have been imputed to. 
% the jury.“ 

The anſwer to the ſuſpender 8 objection to the relevancy of the libel was a8 
follows. The ſame would appear moſt groundleſs, if it were conſidered, 
<« that the pannel was indicted as guilty of theft. The ſubſumption, o or * In ſo. 
far as” did not indeed bear the pannel directly ſtole the anvil; but it did what 
4 was equivalent; it recited the circumſtances from which the guilt was infer. 
6c red. —Libels did indeed bear ordinarily 1 in the fubſumption, True! it was” the 
6c panng] ſtole the thing ; 1 then proceeded to an Atleaſt,” and charged ſuch and 
6 ſuch circumſtances as ſeparately inferred a relevancy z ; and: that was indeed 


6 the caſe almoſt, in all indidtments.” 

The ſuſpender complains likewiſe 1 in x his bill, that the ſteward. had allowed 
ſurgeons and butchers to paſs upon his aſſize; which was contrary to the 
practice of the juſticiary. No other anſwer was made to the objection, That 


an exculpatory proof had been refuſed, than it was not demanded till the day 
of the trial. 
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Auen, forcible, n. 59 *. 60 5. 62. 

Abigeatus crimen, p. 88. 
Abortion. See In fanticidium. 

Abſence of the proſecutor, p. 419. trial 
in, n. 5. 6. Sentence in, p. 6. 

Acceſſories, n. 2. 9. 87. 97. p. 130. 205. 
286. 

Act 1690. See Child- murder. 

Act 1701, n. 25. 45. See Habeas corpus, 
Impriſonment, Magna Charta. 


Actio rei perſecutoria. See Ailythment. | 


Adjournal, books of, Intr. { 1. 


Adjournment, power of, anciently in 


the jury, Intr. 6 5.; but now an ad- 
journment, after the jury is charged 
with the priſoner, annuls the ſubſe- 
quent procedure and verdict, n. 72“. 
Admiral, his ſentences reviewable by the 
juſticiary, n. 43. 
his juriſdiction, p. 130. 131. 508. 
Adulterer, caught in the act, may be ſlain 
by the huſband with impunity, n. 92. 
Adultery, n. 1. 14 “. p. Gio, Intr. { 10. 
Affinity. See Inceſt. 
Alibi, defence of, p. 14. See Libcl. 
Alternative. See Libel. 
Aimbitim crimen. See Bribery. 
Ameland, iſland of, p. 340. 
Appeal from juſticiary, n. 26. 31. 99. 
Arbitrary punithment, p. 15. 21. 57. 63. 
64. 70. 95. 381. 551. 624. Scc Ba- 
niſhment, Reſtriction. 
Array, challenge to, p. 556. 
Arreſt of judgement, motion in, p. 125. 
136. 482. See Verdict. 
Art and part. Sce Accectlories, 
Arundel, Earl, his caſe, p. 403. See 
Privilege. 
Aſſeflors. See Court, Suicide. 
Aſſythment, n. 30. 98. 99. p. 126. 
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the number of the Caſe. p. denotes page. The aſterifk “ denotes, 


Attempts, to commit bribery not action - 
able, p. 459. 460. 466. See Beſtiality, 
Poiſoning, Reſtriction of libel. 


B 


Baniſhment, n.77. p. 10. 17. 18. 19. 56. 
57. 71. 72. 79. 80. 91. 120. 169. 187. 
551. 663. 741. 

Battery, n. 32. 51. 65. 

Beheading. See Puniſhment. 

Belly, plea of. See Pregnancy. 

Beſtiality, n. 1. 56 *. 

Bigamy. See Adultery. 


Blaſphemy, n. 11 *. 


Boots. See Torture. | 
Border-laws, Intr. G 4. p. 320. 329. 
Breaking priſon, n. 33 *. | 
Bribery, whether triable at commoa law, 
p- 268. 269. 277. 419. 434. 465. 
Buggery, Intr. & 5. p. 330. | 
Butchers put upon juries, Intr. $ 4.p. 776. 


© 


Cayital puniſhment. 
niſhment. 

Carpzovius, what he was, p. 10). 

Cicſpicclaws. See Torture. 

Ceſſis bonorum. * See Aﬀllythment, 

Chains, hanging in, Intr. < 11. 

Challenges, inſtances of upon cauſe 
thown, Intr. F 4. None of peremp- 
tory, ibid. Such challenges ought to 
be allowed, p. 527. 771. 

Chaud melle. See Murder. 

Child-murder, n. 37. 64. 71 *. 
Nelevancy. 

Chineſe. See Infanticidium. 

Circuit. See Court, Remit. 


See Death, Pu- 


See 


Clarus, what he was, p. 107. 
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Coining,, 


Col ning, Intre cd 265. \ + IBN ö 
Common law, what, p. 421. 


Commuration' puniſhments, 8 Ser TY 


vy council, 4 07 940 0 4 
Competent. See Appeal, Title Foy —— 

ſecute. e een 
Compurgatots, Intr. Fes 70G. 1901 rel 
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